This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


Digitized  by 


Google 


H^Rv 


,  .,,11  ir.n^ay 


Digitize(  by 


^Google 


Digitized  by 


Google 


Digitized  by 


Google 


OFFICIAL    EDITION  \Ji'>^ 


REPORTS  OF  CASES 


HBABD  AMD  DBTBRMnVSO  IN  THB 


APPELLATE   DIVISION 


OF  THB 


SUPREME    COURT 


OF  THB 


STATE  OF  NEW  YORK. 


M-A-llOTJe   T.   HUN,   Rbjporthjr. 


Volume  LXXVII. 

1903. 


J.  B.  LYON  COMPANY, 
Albaht,  N.  Y. 


Digitized  by 


Google 


fikitered  Moording  to  act  of  OongreM,  In  the  year  one  thousand  nine  hundred  and  three, 

Bt  J.  B.  LYON  COMPANY, 

hi  the  office  of  the  librarian  of  Oongreas,  at  Washington. 


i^axi.(^f.  f^^. 


J.  B.  LTON  OOMPAHT, 

PUMTBRS,  BIATTBOTTPKRS  AXD  BDtDKRS, 

LTON  BLOCK,  ALBAirr,  N.  T. 


Digitized  by 


Google 


Justijcjes 


or 


The    Appellate   Division   of  the  Supreme   Court. 


Mrsi  Department. 

Hoi.  CHAS.  H.  VAN  BRUNT,  P.  J. 

"  EDWARD  PATTERSON. 

"  MORGAN  J.  O'BRIEN. 

"  GEORGE  L.  INGRAHAM. 

"  CHESTER  B.  MoLAUGHLIN. 

"  EDWARD  W.  HATCH. 

••  FRANK  G.  LAUGHLIN. 

Second  Depa/rtment, 

Hoi.  WnUAM  W.  GOODRICH,  P.  J. 
»    WILLARD  BARTLETT. 
"     JOHN  WOODWARD. 
"    MICHAEL  H.  HIRSCHBERG. 
«    ALMET  F.  JENKS. 
"    WARREN  B.  HOOKER.* 

TM/rd  Department. 

Hoi.  CHARLES  E.  PARKER.  P.  J. 
"    WALTER  LLOYD  SMITH. 
"    S.  ALONZO  KELLOGG. 
"     EMORY  A.  CHASE. 
"    ALDEN  CHESTER. 

Fourth  Department, 

Hoi.  WILLIAM  H.  ADAMS,  P.  J. 
"    PETER  B.  MoLENNAN. 
"     ALFRED  SPRING. 
"    PARDON  C.  WILLIAMS. 
"    FRANK  H.  HISCOCK. 
"    JOHN  M.  DAVY.t 


*  Designated  by  the  Glovernor  on  December  8,  1902,  to  Bit  temporarilj. 

t  Designated  by  the  Qoyemor  on  December  80,  1901,  to  sit  temporarily. 
Designation  revoked  in  May,  1902.  Again  designated  to  sit  temporarily  Sep- 
tember 28,  1902. 


Digitized  by 


Google 


Digitized  by 


Google 


CAUSES  m  which  the  decisions  contained  in  the  Appellate 
Divieion  Beports  ha/oe  been  paeeed  vpon  by  the  Court  of 
Appeale. 

Baittav.  Mbbchant 46  App.  DIt.  141 

JvdffmerU  rewrted:  178  If.  F.  202. 
Breed  «.  Ruoff 71  App.  DIt.  021 

Judgment  rewr^ed,:  178  N.  T.  840. 
Chautbto.  Ites. 62  App.  Div.  889 

Judgment  affirmed  :  178  If.  T.  198. 
OmzENB' Baiie  V.  Town  OF  Grbbmbttboh 60  App.  Div.  225 

Judgment  retened  :  178  If.  T.  216. 

COHKLXNO  «.  WXATHBBWAX 66  App.  DIt.  617 

Judgment  recened:  178  If.  F.  48. 

CoNTiHBirrAii  Babe  v.  Teadesxen's  Bank 59  App.  DIt.  108 

Judgment  affirmed:  178  If  T.  272. 

Crawfobd  o.  NAraoT 56  App.  DIt.  488 

Order  rewned:  ItS  19.  7.  168. 

Devitt  «.  Pbotidence  Wabezngton  Ins.  Co 61  App.  Div.  890 

Judgment  affirmed  :  178  N.  Y.  17. 

DixoNv.  N.  Y.  C.  AH.  R.  R.  R  Go 74  App.  DiT.  626 

Judgment  affirmed:  178  JIT.  F.  866. 

FABXEBfl^  Feed  Go.  v.  Soottihh  Union  Ins.  Go 66  App.  Div.    70 

Judgment  rewrted:  178  If.  F.  241. 

Hamilton  v.  Gmr  of  Buffalo 56  App.  Div.  428 

Order  revened:  178  If.  F  72. 

L  W.  BBEWiNe  Go.  v.  Brooklyn  Wharf  Go 69  App.  Div.    88 

Appeal  diemissed:  178  If.  F.  167. 

Johnson «.  N.  Y.  G.  AH.  R.  R.  R.  Co. 66  App.  Div.  617 

Judgment  rewned :  178  N.  F.  79. 

Leonard  «.  Harnet 68  App.  Div.  294 

Order  modified:  178  N.  T.  852. 

Malonet  «.  Iroquois  Brbwino  Co 68  App.  Div.  454 

Judgment  reterted:  178 if.  F.  808. 

Matter  OF  Baker 59  App.  Div.  625 

Order  affirmed:  178  N.  T.  249. 

Matter  OF  Boerux  Street 74  App.  Dlv.  682 

Appeal  diemi$aed :  178  If.  T.  821. 

Matter  OF  Sheldon 72  App.  Div.  625 

Orders  affirmed:  178  iV:  F.  287. 

Mbgowan  o.  Peterson 61  App.  DIt.  622 

Judgment revened:  178  If.  F.  1. 

K.  Y.  AN.  H.  Sprinkler  Go.  v.  Andrews 62  App.  Div.     8 

Order  affirmed :  178  K  T.  25. 

N.  Y.  A  RofiBNDALB  Gememt  Co.  v.  Eeator 62  App.  Div.  677 

Judgment  affirmed:  178  N.  T.  285. 


Digitized  by 


Google 


vi     CAUSES  PASSED  UPON  BY  COURT  OP  APPEALS. 

Nbwbusoh  Sav.  Bank  v.  Town  of  Woodbukt 64  App.  Div.  805 

Order  affirmed:  178  Jf.  Y.  55. 
Pabker  9,  Bebb 05  App.  IMv.  698 

Judgment  affirmed:  178  N,  T,  882. 

Peoflb  bx  rbl.  Devbbt  v.  Coler.    (No.  1) 71  App.  Div.  584 

Order  affirmed :  178  N.  T.  103. 

People  ex  bel.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Knight 75  App.  Div.  169 

Order  modified:  178  N.  T,  255. 
People  v.  Lichtsian 65  App.  Div.    76 

Judgm^ent  of  conviction  reversed :  178  ^.  T,  68. 

People  ex  bel.  Decker  v.  McCue 74  App.  Div.    40 

Order  reversed:  173  iV.  F.  847. 

People  ex  bel.  Lyon  Co.  v,  McDonough 76  App.  Div.  257 

Order  affirmed:  178  JV!  F.  181. 
People  t?.  Pbillen 78  App.  Div.  207 

Judgment  reversed:  173  I^,  T.  67. 

People  ex  bel.  Town  op  Wai^ton  v.  Suprs 75  App.  Div.  184 

Order  reversed :  173  K  F.  297. 
Potts  v.  Baldwin 67  App.  Div.  484 

Judgmmt  affirmed :  173  i»:  F.  885. 
Riddle  v.  Fobtt-second  St.,  M.  &  St.  N.  A.  Ry.  Co 72  App.  Div.  619 

Judgment  reversed:  178  N.  F.  327. 

Satteblee  v.  Eobbe : 66  App.  Div.  806 

Judgment  reversed:  173  iV.  F.  91. 

ScHWAN  v.  City  of  New  York 65  App.  Div.  420 
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The  attention  of  ihe  profession  is  called  to  the  fact  that  the  Court  of  Appeals 
in  many  cases  decides  an  appeal  upon  other  grounds  than  those  stated  in  the 
opinion  of  the  court  below. 

The  affirmance  or  reversal  of  the  judgment  of  the  Appellate  Division  does  not 
necessarily  show  that  the  Court  of  Appeals  concurred  in,  or  dissented  from,  the 
statements  contained  in  the  opinion  of  the  Supreme  Court.  (Rogers  v.  Decker, 
181  N.  Y.  490.)  — Rep. 
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Cases 


DSTBRlCnVKD  IN  THE 


FOURTH   DEPARTMENT 


n  THB 


APPELLATE   DIVISION, 
"S^ovtmhtVf  1901* 


HuLBKBT  Gray,  Appellant,  v.  The  New  Yobx  Gbntbal  and  Hud- 
son RivBR  Bailboad  CoMPANTy  Respondent. 

WsgUffeitee — a  gaieman  at  a  railroad  eromTig  eUmng  tft«  gaie  €^ier  Bignaling  a  man 
driffing  a  harm  and  bttggg  to  orom  the  tracki — UaibiUtg  whmro  the  harm  iak$9 
flight  and  rum  awaig—duty  to  look  up  and  down  the  truck  ^r^flual  af  the  court 
to  aOovf  the  plaintiff  to  explain  hie  failure  todoeo. 

In  an  action  brought  to  recover  damages  for  personal  injurtes  it  appeared  that 
the  plaintiff  was  driving  a  horse  and  buggy  in  the  daytime  southerly  along  a 
highway  which  crossed  the  defendant's  railroad  tracks;  that,  as  he  approached 
the  crossing,  a  west-bound  freight  train,  standing  east  of  the  crossing,  was 
preparing  to  move  and  that,  in  order  to  avoid  frightening  his  horse,  the  plain* 
tiff  drove  into  an  adjoining  yard  and  waited  until  the  train  commenced  to 
move;  that  he  then  drove  back  into  the  highway  at  a  point  100  feet  or  more 
distant  from  the  crossing;  that,  as  the  train  had  about  cleared  the  croering,  the 
defendant's  gateman  raised  the  gates  guarding  the  crossing  and  beckoned  the 
plaintiff  to  come  across;  that  the  plaintiff  thereupon  started  his  horse  on  a 
slow  trot  for  the  crossing,  devoting  his  attention  to  the  horse,  the  crossing  and 
the  gateman,  and  not  looking  either  easterly  or  westerly  along  the  tracks  to  any 
extent;  that,  as  he  came  within  a  short  distance  of  the  tracks,  an  east-bound 
train  suddenly  came  In  sight  and  the  gates  were  lowered  in  front  of  the  horae, 
which  took  fright  and  ran  away. 

The  evidence  indicated  that  both  the  sudden  lowering  of  the  gates  and  the  pass- 
ing of  the  train  contributed  to  the  frightening  of  the  horse.  The  plaintiff's 
view  of  the  defendant's  tracks  to  the  west  was  obstructed  by  trees  and  other 
obstacles  while  the  gateman's  view  in  that  direction  was  unobstructed. 

&ld,  that  it  was  error  for  the  court  to  nonsuit  the  plaintiff; 

*'rbe  other  cases  of  this  term  will  be  found  in  volume  76  App.  Div.—  [Rbp. 
Afp.  Div.— Vol.  LXXVII.        1 
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That  the  underlying  cause  of  the  accident  was  the  gateman's  act  in  signaling 
the  plaintiff  to  cross  the  tracks  when  the  approaching  train  was  too  close  to 
afford  an  opportunity  for  a  safe  passage,  and  that  it  was  for  the  jury  to  say 
whether  the  giving  of  such  signal  constituted  negligence  on  the  part  of  the 
defendant; 

:That  it  could  not  be  said,  as  a  matter  of  law,  that  the  plaintiff  was  guilty  of 

- '  contributory  negligence  in  not  looking  up  and  down  the  tracks,  as  he  approached 
the  crossing,  and  seeing  and  avoiding  the  east-bound  train; 

That  it  was  improper  for  the  court  to  refuse  to  allow  the  plaintiff  to  explain  his 
failure  to  look  to  the  west  as  he  approached  the  crossing. 

Motion  by  the  plaintiff,  Halbert  Gray,  for  a  new  trial  upon  a 
case  containing  exceptions,  ordered  to  be  heard  at  the  Appellate 
Division  in  the  first  instance,  upon  the  diBmissal  of  the  complaint 
by  direction  of  the  court  after  a  trial  at  the  Cayuga  County  Trial 
Term. 

Also  an  appeal  by  the  plaintiff  from  an  order  made  at  the  Cayuga 
Trial  Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Cayuga  on  the  16th  day  of  October,  1901,  denying  the  plaintiff's 
motion  for  a  new  trial  made  upon  the  minutes. 

James  Wriffht,  for  the  appellant. 
Dcmid  M.  Beachj  for  the  respondent. 

HisoooE,  J. : 

This  action  was  brought  to  recover  damages  sustained  because  of 
plaintiff's  horse  becoming  frightened  and  running  away.  Said  fright 
.  occurred  at  a  highway  crossing  of  defendant's  tracks  near  the  village 
of  Weedsport,  and  was  occasioned  by  the  sudden  lowering  of  defend- 
ant's gates  in  connection  with  the  passage  of  one  of  its  trains. 
Plaintiff  complainB  of  defendant  because,  as  he  claims,  he  was 
invited  by  its  gateman  to  cross  the  tracks  upon  assurances  of  safety, 
and  then  when  he  had  come  close  thereto  the  passage  of  the  train 
and  the  lowering  of  the  gates  suddenly  took  place. 

We  think  the  conduct  of  tlie  defendant  and  plaintiff  upon  the 
occasion  in  question  should  have  been  passed  upon  by  the  jury,  and 
that  it  was  error  for  the  learned  trial  justice  to  grant  a  nonsuit. 

The  evidence  upon  the  trial  beyond  any  question  would  have  war- 
ranted a  jury  in  finding  the  following  facts : 

•  Defendant's  tracks  at  the  point  in  question  ran  substantially  east 
and  west  and  consisted  of  the  four  regular  tracks  and  one  branch  or 
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switch  track  lying  northerly  thereof.  The  road  upon  which  plain- 
tiff was  traveling  ran  substantially  north  and  south.  The  acci- 
dent took  place  in  the  daytime.  Plaintiff  was  approaching  from 
the  north  driving  the  horse  in  question  attached  to  a  buggy.  A 
west-bound  freight  train  was  standing  upon  the  branch  in  question 
easterly  of  the  highway  getting  up  steam.  As  a  matter  of  precau- 
tion and  to  avoid  fright  of  his  horse,  plaintiff  drove  into  an  adjoin- 
ing yard  until  said  train  should  pass  by.  As  it  commenced  to  move 
westerly  over  the  crossing  he  drove  back  into  the  highway  at  a 
point  distant  from  the  crossing  100  feet  or  more.  As  the  train  was 
about  clearing  the  crossing  defendant's  gateman  raised  the  gates  and 
beckoned  to  plaintiff  to  come  across.  At  that  time  the  plaintiff  was 
either  standing  still  or  moving  very  slowly  in  the  road.  Upon 
receiving  the  signal  he  started  his  horse  on  a  slow  trot  for  th^ 
crossing.  As  he  came  within  a  short  distance  of  the  tracks  sud- 
denly a  train  came  from  the  west  and  the  gates  were  lowered  in 
front  of  his  horse,  which  took  fright  and  ran  away. 

As  plaintiff  approached  the  crossing,  after  receiving  the  signal  of 
the  gateman,  he  watched  his  horse,  the  crossing  and  the  gateman, 
and  did  not  look  either  easterly  or  westerly  upon  the  tracks  to  any 
extent  There  were  obstructions  to  his  view  towards  the  west  from 
whence  the  train  in  question  approached.  These  obstructions  con- 
flosted,  amongst  other  things,  of  a  row  of  trees  upon  the  westerly  side 
of  the  highway  extending  nearly  down  to  the  tracks ;  also  of  quite  a 
large  orchard  situated  westerly  of  the  highway  and  in  the  angle 
between  it  and  the  railroad  tracks ;  also  of  two  other  short  rows  of 
trees  westerly  of  the  highway  and  extending  at  right  angles  with  it. 
In  addition  the  freight  train  first  mentioned  proceeding  westward 
upon  the  branch  track  for  some  distance  obstructed  plaintiff's  view 
of  the  main  tracks.  Defendant's  gateman  had  a  long  unobstructed 
view  of  all  its  tracks  towards  the  west  subject  to  the  temporary 
interruption  thereof  by  passing  trains. 

It  may  be  doubtful  whether  a  jury  would  have  had  the  right  to  say 
that  the  fright  of  plaintiff's  horse  was  caused  in  whole  or  in  part  by 
*the  passage  of  the  train.  Plaintiff  himself  states  at  one  or  mora 
places  that  it  was  the  sudden  lowering  of  the  gates  in  front  of  hia 
horse  that  frightened  him.  Other  evidence  which  was  before  tha 
ijury^  however,  indicated  that  the  fright  of  his  horse  occurred  coin- 
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cidently  with  the  passage  of  the  train  and  under  such  circamstanoes 
that  we  think  a  jnrj  might  have  been  permitted  to  say  that  the 
latter  contributed  to  the  fright.  We,  however,  do  not  regard  it  as 
of  special  significance  in  this  case  whether  the  horse  was  scared  bj 
the  passage  of  the  train  or  by  the  unexpected  and  abrupt  lowering 
of  the  gates  or  by  both  together. 

It  readily  may  be  conceded,  as  argued  by  defendants  counsel, 
that  under  many  circumstances  a  railroad  company  would  not  be 
liable  for  the  fright  of  a  horse  at  a  highway  crossing.  If  a  traveler 
voluntarily,  and  acting  upon  his  own  responsibility,  should  approach 
a  crossing  and  his  horse  should  become  frightened  by  the  ordinary 
passage  of  a  train  or  by  the  proper  lowering  of  the  gates  there  could 
not  be  a  recovery.  His  mishap  would  be  the  result  of  risks  naturally 
and  reasonably  incident  to  the  operation  of  a  railroad. 

We  do  not,  however,  r^ard  this  appeal  as  presenting  such  a  case. 
Here  the  plaintiff  was  proceeding  with  more  than  ordinary  caution, 
keeping  away  from  the  crossing  while  trains  were  being  operated 
thereover,  and  apparently  seeking  to  avoid  just  such  an  accident  as 
finally  did  overtake  him.  He  was  drawn  away  from  this  course  of 
conduct  by  defendant's  agent.  Not  only  by  the  raising  of  the  gates, 
but  by  the  affirmative,  specific  signal  of  the  gateman  he  was  invited 
and  directed  to  cross  the  tracks.  He  was,  in  effect,  assured  that  the 
crossing  would  continue  clear  for  a  long  enough  time  to  enable  him 
to  reasonably  and  safely  proceed  over  it.  He  was,  as  we  think,  in 
substance  guaranteed  that  there  would  be  no  material  change  in  the 
conditions  which  surrounded  the  crossing  while  he  was  proceeding 
over  it  which  would  be  reasonably  calculated  to  increase  his  risks  in 
so  doing.  Obeying  and  acting  upon  the  directions  and  assurances 
which  he  received,  as  a  jnry  might  say,  he  started  to  make  the  cross- 
ing, and  then,  when  he  had  come  in  close  proximity  thereto,  a  train 
suddenly  passed  over  it,  and  the  gates  were  lowered  in  front  of  his 
horse,  causing  the  accident  complained  of.  We  think  there  is  no 
reasonable  opportunity  for  difference  in  opinion  that  the  passage  of 
the  train  and  the  lowering  of  the  gates  were  a  breach  and  a  viola- 
tion of  the  signals  and  directions  which  the  gateman  had  given  to 
plaintiff  to  proceed.  It  seems  to  us  also  quite  clear  that  a  jury  would 
have  the  right  to  hold  defendant  responsible  for  the  damages 
irhich  resulted  from  such  conduct.    Very  likely  when  plaintiff  had 
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been  brought  close  to  the  tracks  and  the  train  approached  the  cross- 
ing, it  was  the  daty  of  the  gatenian  to  drop  the  gates.  That  was 
perhaps  necessary  as  the  lesser  of  the  two  evils  and  to  prevent  a 
still  more  serious  accident  than  did  happen.  The  fault  of  the 
defendant's  employee  might  be  said  by  a  jury  to  lie  back  of  that 
act,  and  to  have  been  committed  when  he  signaled  plaintiff  to  cross 
the  tracks,  with  the  implied  assurance  that  he  had  sufficient  time  to 
do  it,  when,  as  a  matter  of  fact,  the  approaching  train  did  not  afford 
such  opportunity  for  safe  passage.  We  think  it  was  for  the  jury 
to  say  whether  such  conduct  was  or  was  not  improper  and  negligent* 

It  is  urged  by  defendant's  counsel  that,  even  if  the  latter  was 
n^ligent,  the  plaintiff  himself  was  guilty  of  contributory  negli* 
gence  in  not  looking  up  and  down  the  tracks  and  seeing  and  avoid- 
ing the  approaching  train.  We  think,  however,  that  this  question 
was  also  for  the  jury.  The  plaintiff  received  the  invitation  and 
signal  ahready  mentioned  to  proceed  across  the  tracks.  It  is  well 
settled  that  the  mere  raising  of  the  gates  was  such  an  assurance  as 
would  very  materially  relieve  him  from  the  ordinary  precautions  to  be 
observed  whOe  approaching  the  tracks.  In  addition  to  that,  how- 
ever, in  this  case  the  flagiuan,  by  his  own  personal  signals,  invited 
him  to  come  on  and  practically  told  him  that  no  train  was  approach- 
ing which  would  interfere  with  his  crossing  the  tracks.  When  one 
of  its  servants  has  given  such  assurances  of  safety  as  these  it  does 
not  lie  with  the  defendant  to  complain  because  the  traveler  has  not 
been  alert  to  discover  conditions  which  are  at  variance  with  those 
which  he  has  been  told  exist.  The  plaintiff  watched  the  horse,  the 
crossing  and  the  gateman,  very  likely  believing  that  if  any  change 
did  occur  the  latter  would  indicate  it  to  him.  In  addition  there 
were  substantial  obstructions  to  his  seeing  the  train  in  question  even 
if  he  had  looked  for  it.  We  do  not  feel  prepared  to  say  as  a  mat- 
ter of  law  that  he  did  differently  than  a  man  of  ordinary  prudence 
would  do  under  similar  circumstances. 

The  discussion  of  the  latter  question  brings  us  to  the  considera- 
tion of  one  or  more  rulings  made  by  the  trial  justice  in  excluding 
evidence.  Assuming  that  this  question  of  plainti£Ps  contributory 
n^ligence  is  and  was  a  close  one  upon  the  law,  it  was  incumbent 
upon  the  trial  court  to  allow  plaintiff  to  give  any  proper  explanation 
of  his  conduct  in  not  looking  for  an  approaching  train.     Upon  this 
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line  of  examination  plaintifiPs  coansel  asked  him  qnestions  tending 
to  draw  out  that  he  relied  npon  the  signals  of  the  flagman  in 
approaching  the  crossing,  and  that  as  he  approached  he  was  looking 
at  the  gate  and  the  flagman.  He  was  then  asked  this:  "Q. 
When  yon  were  out  in  the  road  after  having  left  the  Adkinson  yard 
and  was  in  the  road  with  your  horse  headed  southward  why  didn't 
you  look  west?" 

This  was  objected  to  by  defendant  and  the  objections  sustained, 
to  which  exception  was  taken.  We  think  this  was  error.  We 
think  the  question  legitimately  called  for  any  proper  explanation 
which  the  plaintiff  might  desire  to  give  of  his  failure  to  look  up  the 
tracks  as  it  is  now  claimed  by  the  defendant  he  should  have  done. 
We  cannot  say  that  his  answer  would  not  have  been  material  upon 
this  issue. 

The  exceptions  of  plaintiff  should  be  sustained,  the  order  denying 
a  new  trial  reversed,  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 

MoLenkan,  Spring,  Williams  and  Davy,  JJ.,  concurred. 

Plaintiff's  exceptions  sustained,  order  denying  motion  for  new 
trial  reversed  and  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event. 


John  F.  Lbabt  and  Bobbbt  E.  Malone,  Composing  Least  & 
Malone,  Respondents,  v.  The  Albany  Bbewikg  Company, 
Appellant. 

AgeMy — proof  cf —  de6lafraiion»  cf  the  agent  ae — contract  not  within  the  icope  of 
a  corporation' 8  bueineu  —  it  muet  be  authoriied  by  the  board  of  director$. 

The  authority  of  an  agent  to  do  a  specific  act  on  hehalf  of  a  principal  may  be 
proved  by  the  instrument  creating  the  agency  or  by  verbal  statements  of  the 
principal  showing  that  the  principal  has  held  the  agent  out  to  the  world  in 
other  instances  as  having  authority  embracing  the  particular  act  in  question; 
but  such  authority  cannot  be  established  by  the  unauthorized  representations 
of  the  alleged  agent  not  made  in  connection  with  some  act  done  in  perform- 
ance of  his  duties  as  agent. 

A  contract  made  by  the  assistant  manager  of  a  domestic  brewing  corporation, 
outside  of  the  scope  of  its  legitimate  business,  by  which  the  brewing  company 
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agrees  to  pay  for  plumbing  work  done  in  a  saloon  belonging  to  one  of  its  cus- 
tomers, is  not  binding  upon  the  corporation  in  the  absence  of  proof  that  the 
beard  of  directors  of  the  corporation  authorized  its  assistant  manager  to  make 
such  a  contract. 

Afpeal  by  the  defendant,  The  Albany  Brewing  Oompany,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered 
in  the  office  of  the  clerk  of  the  county  of  Herkimer  on  the  16th  day 
of  December,  1901,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  16th  day  of  December, 
1901,  denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Florence  J.  StUHvan,  for  the  appellant. 
Raymond  D.  FuUer^  for  the  respondents* 

Davy,  J. : 

The  plaintifb  recovered  a  judgment  against  the  defendant  for 
$291.42  at  the  Herkimer  County  Trial  Term  ;  from  that  judgment 
and  the  order  denying  a  motion  for  a  new  trial  this  appeal  is  taken. 

The  principal  question  in  this  case  is  whether  the  defendant  rati- 
fied the  contract  of  one  John  Sheridan,  who  was  an  assumed  agent. 

In  November,  1900,  William  Moore,  of  Little  Falls,  with  Walter 
Sheridan  and  John  Sheridan  went  to  the  office  of  the  defendant  in 
the  city  of  Albany  to  make  arrangements  with  the  defendant  to  sell 
its  beer.  Moore  was  introduced  to  the  assistant  superintendent, 
Mr.  Grey,  by  Walter  Sheridan,  who  was  the  defendant's  agent  for 
the  sale  of  beer  in  the  counties  of  Montgomery  and  Herkimer. 
Moore  informed  Grey  that  he  was  making  arrangements  to  open  a 
saloon  in  the  city  of  Little  Falls  and  that  he  wanted  to  borrow  some 
money  to  pay  for  a  license.  Grey  then  asked  Walter  Sheridan 
how  Moore  stood  generally  in  the  community.  Walter  in  reply 
said  he  was  all  right ;  that  he  was  joint  heir  to  some  property  in 
Amsterdam,  and  when  that  was  paid,  which  would  be  within  a 
month  or  two,  he  would  pay  it  back.  Grey  advanced  the  money 
by  giving  him  .a  check  for  $144.  Moore  and  the  two  Sheridans 
then  went  from  the  office  of  the  defendant  to  the  store  of  one 
Gteorge  Spalt  in  Albany  and  ordered  an  ice  box,  which  was  shipped 
to  Moore  at  Little  Falls.    Shortly  thereafter  John  Sheridan  and 
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Moore  called  on  the  plaintifis  and  made  arrangements  with  them  to 
do  the  plumbing  to  be  done  in  putting  in  the  ice  box.  It  is  claimed 
by  the  plaintiffs  that  John  Sheridan  directed  them  to  go  and  do  the 
work  and  charge  it  to  the  defendant. 

It  appears  that  after  the  work  was  completed  the  plaintiffs  sent 
the  bill  to  John  Sheridan,  who  approved  it  and  forwarded  it  to  the 
defendant.  The  bill  was  retarned  to  the  plaintiffs  with  a  letter 
from  Grey,  stating  in  substance  that  they  had  given  no  instructions 
to  have  the  work  done  and  would  not  pay  the  bill. 

The  plaintiffs  contend  that  the  contract  made  by  John  Sheridan 
was  subsequently  ratified  by  the  assistant  superintendent  of  the 
defendant  in  an  interview  with  one  of  the  plaintiffs,  John  F.  Leary 
which  occurred  at  the  defendant's  office  in  the  city  of  Albany  some 
four  months  after  the  date  when  the  plaintiffs  had  the  alleged  con- 
versation with  John  Sheridan,  and  about  two  months  after  the 
saloon  in  which  the  work  was  done  was  destroyed  by  fire. 

Leary  testified  that  he  asked  Grey  to  pay  the  bill  and  his  reply 
was,  that  he  wanted  to  wait  and  get  security  from  Moore.  Plain- 
tiff then  said  to  him  that  he  had  waited  long  enough  ;  that  the  bill 
ought  to  be  settled,  and  that  he  did  not  get  any  satisfaction  from 
either  the  agent  or  him.  Grey  said  that  they  had  advanced  all  the 
money  to  Moore  that  they  intended  to  until  they  got  some  security. 
Plaintiff  asked  him  if  Sheridan  was  the  agent  of  the  Albany  Brew- 
ing Company,  and  he  said  he  was  for  Montgomery  and  Herkimer 
counties.  Plaintiff  said  he  understood  from  what  Grey  had  said 
that  the  defendant  would  not  advance  any  more  money  until  he  got 
security,  and  that  there  was  no  direct  promise  by  Grey  to  pay  the 
bill. 

Grey  denies  that  he  ever  stated  to  the  plaintiff  that  John  Sheridan 
was  their  agent  in  Montgomery  and  Herkimer  counties,  but  he  did 
say  that  Walter  Sheridan  was  their  agent  for  three  counties,  and 
that  he  never  agreed,  directly  or  indirectly,  to  pay  plaintiff's  bill ; 
that  John  Sheridan  never  was  the  agent  of  the  defendant  either 
for  the  sale  of  beer  or  for  making  contracts  of  any  kind.  John 
Sheridan  testified  that  he  never  acted  as  agent  for  the  company, 
and  that  he  had  no  authority  from  the  defendant  to  make  the 
contract  in  question. 

There  is  no  evidence  in  tlie  case  that  he  was  ever  the  agent  of 


Digitized  by 


Google 


LEARY  V.  ALBANY  BREWING  CO. 


App.  DiY.]         Fourth  Dbpabtiobnt,  Noybmbeb  Tbbm,  1902. 

the  company,  except  his  own  alleged  declaration  at  the  time  the 
contract  was  made  with  the  plaintiffs.  There  is  no  evidence  that 
the  defendant  ever  held  him  oat  to  the  world  as  possessing  anj 
authority  to  transact  any  kind  of  business  for  the  company. 

It  is  a  well-settled  rale  of  law  that  a  principal  is  bound  only  by 
the  authorized  acts  of  his  agent.  The  authority  to  act  may  be 
proved  by  an  instrument  in  writing  creating  the  agency,  or  by  verbal 
statements  of  the  principal  it  may  be  shown  that  the  principal  has 
held  the  agent  out  to  the  world  in  other  instances  as  having 
authority  which  will  embrace  the  particular  act  in  question.  But  it 
cannot  be  created  by  the  unauthorized  representations  of  the  agent. 

The  declarations  of  an  agent,  in  order  to  be  competent  evidence 
against  the  principal,  must  be  made  in  connection  with  some  act 
done  in  performance  of  his  duties  as  agent  or,  in  other  words,  the 
representations  of  the  agent  when  not  expressly  authorized  by  the 
principal  must,  in  order  to  bind  him,  be  within  the  scope  of  his 
agency.  {Mcmhatta/n  Life  Ins.  Co.  v.  F.  S.  S.  cfe  G.  8.  F.  R.  R. 
Co.,  139  N.  Y.  151 ;  Anderson  v.  Rome,  W,  <&  O.  R.  R.  Co.,  54 
id.  334.) 

Applying  the  principles  which  have  just  been  stated  to  the  case 
at  bar,  they  are  decisive  against  the  plaintiffs. 

John  Sheridan  had  no  power  to  make  any  contract  with  the  plain- 
tiffs in  reference  to  doing  the  work  for  Moore.  The  authority 
which  he  assumed  had  never  had  any  existence.  All  that  can  be 
said  in  behalf  of  the  plaintiffs  on  this  point  is  that  John  Sheridan 
told  the  plaintiffs  that  he  was  the  agent  of  the  defendant  and  to  send 
this  bill  to  him  and  he  would  '^  O.  K."  it  and  send  it  to  the  defend- 
ant. It  appears  that  Sheridan  was  an  entire  stranger  to  the  plaintiffs. 
They  never  knew  him  before  this  occasion,  and  they  never  made 
any  inquiry  of  the  defendant  or  any  other  person  as  to  his  right  to 
make  such  a  contract.  They  relied  wholly  on  his  representations  as 
to  his  authority  to  make  the  contract.  These  representations,  which 
were  the  unauthorized  declarations  of  an  assumed  agent,  were  not 
binding  upon  the  defendant. 

No  representations  are  sufficient  to  create  an  agency.  Any  per- 
son may  bind  himself  as  he  pleases,  but  to  be  bound  by  the  act  of 
another,  tliat  other  must  have  authority  to  do  the  act.  {Mo/rvin  ▼• 
WHier,  52  N.  Y.  273.) 


Digitized  by 


Google 


10  LEARY  V.  ALBANY  BREWING  CO. 

FouBTH  I>BPAJiTiaciiT,  NoYXMBKK  Tebm,  190^  [Yol.  77. 

An  agent  cannot  bind  a  party  for  whom  he  is  not  an  agent,  no 
matter  how  mnch  he  asBnmea.  He  cannot  create  an  agency  bj  rep- 
resentationa.  {Marvin  v.  WHber,  supra;  Peoples  Bank  v.  ^. 
Anthony's  B.  C.  Cfhurch,  109  N.  Y.  523.) 

Even  the  assistant  manager  of  the  corporation  conld  have  no 
power  to  make  such  a  contract  nnleas  authorized  by  tlie  board  of 
directors.  He  wonld  not  have  the  power  to  bind  the  defendant  in 
making  contracts  oatside  of  the  legitimate  bosiness  which  the  cor- 
poration was  authorized  to  transact  nnder  its  charter. 

A  corporation  like  the  defendant  is  created  and  exists  by  yirtne 
of  the  statute  laws  of  the  State  and  is  organized  for  purposes 
defined  in  its  charter,  and  he  who  deals  with  such  a  corporation  is 
chargeable  with  notice  of  the  purposes  for  which  it  was  organized,  and 
when  he  deals  with  an  agent  who  is  an  entire  stranger  to  him  he  is 
bound  to  know  the  agent's  power  and  the  extent  of  his  authority  to 
act  in  the  matter. 

In  this  case  the  plaintiffs  were  chargeable  with  knowledge  that 
this  corporation  was  organized  for  the  purpose  of  manufacturing 
ale  and  beer.  They  were  chargeable  with  notice  that  it  was  no  part 
of  the  Intimate  business  of  the  corporation  to  go  into  the  plumb- 
ing business,  or  erecting,  building  or  fitting  up  saloons  for  their  cus- 
tomers. It  can  never  be  presumed  that  the  agent  of  such  a  corpora- 
tion has  authority  to  transact  business  which  the  corporation  itself 
is  not  by  its  charter  authorized  to  transact. 

It  was  stated  by  Judge  Eabl  in  Alexander  v.  Cauldwell  (83  N. 
Y.  485)  that  ^^  Every  one  knows  that  corporations  are  artificial 
creations  existing  by  virtue  of  law  and  organized  for  purposes 
defined  in  their  charters ;  and  he  who  deals  with  one  of  them  is 
chargeable  with  notice  of  the  purpose  for  which  it  was  formed ;  and 
when  he  deals  with  agents  or  officers  of  one  of  them  he  is  bound  to 
know  their  powers  and  the  extent  of  their  authority." 

In  Mlon  V.  MiUer  Brewing  Company  (38  N.  Y.  St.  Repr.  602), 
a  case  somewhat  similar  to  the  one  at  bar,  the  action  was  on 
a  lease  alleged  to  have  been  executed  by  the  defendant  corporation 
as  lessee.  The  plaintiffs  were  owners  of  property  which  was  used 
as  a  restaurant  and  suipmer  hotel  at  Irondequoit  bay.  The  defend- 
ant, the  Miller  Brewing  Company,  was  a  corporation  organized 
under  the  General  Manufacturing  Companies  Act  (Laws  of  1848, 
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chap.  40)  for  the  parpose  of  the  manufacture  and  sale  of  beer 
and  malt.  Harris,  who  purchased  and  sold  the  defendant's  beer, 
applied  to  the  plaintiffs  to  rent  the  premises  and  they  refused  to 
lease  to  him  without  security.  The  secretary  of  the  Miller  Brewing 
Company  executed  the  lease  in  the  name  of  the  corporation  after 
obtaining  the  individual  consent  of  a  majority  of  the  trustees.  The 
action  was  brought  against  the  brewing  company  to  recover  the 
amount  due  upon  the  lease.  The  court  held  that  the  action  could 
not  be  maintained  against  the  corporation;  that  the  individual 
consent  of  a  majority  of  the  trustees  that  the  secretary  might 
execute  the  lease  for  the  corporation  conferred  no  authority  on  him 
to  sign  the  lease,  and  that  neither  the  individual  members  of  the 
board  nor  the  board  of  trustees  itself  could  confer  such  authority, 
as  the  corporation  had  no  such  authority  under  its  charter,  and, 
therefore,  the  contract  was  vltra  vires. 

In  Peoples  Bank  v.  St.  Anthony^ s  R.  C.  Church  {supra\  Judge 
Andbbws  says :  ^'  The  trustees  of  a  corporation  have  no  separate  or 
individual  authority  to  bind  the  corporation,  and  this  although  the 
majority  or  the  whole  number,  acting  singly  and  not  collectively  as 
a  board,  should  assent  to  the  particular  transaction." 

There  is  no  evidence  in  this  case  that  the  board  of  directors  ever 
authorized  its  assistant  manager  to  make  any  contracts  outside  of  its 
legitimate  business. 

We  think  that  the  verdict  is  contrary  to  the  evidence  and  a  new 
trial  should  be  granted,  with  costs  to  the  appellant  to  abide  the 
event. 

MoLsNNAN,  Speino,  Wiujams  and  Hisoock,  J  J.,  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  event  upon  questions  of  law  and  of  fact. 
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Jebsie  L.  Goldie,  Eespondent,  v.  William  Goldie,  Je,,  Appellant. 

CknUempt  cf  court  — proceedings  to  punish  a  husband  for  non-payment  of  alimony  — 
notice  of  the  application  must  he  given  to  him — service  upon  his  attorney  is 
insufficient  —  demand  for  alimony. 

Proceedings  in  contempt  are  to  be  construed  stricti  juris;  all  the  rights  of  the 
defendant  must  be  carefully  protected,  and  he  cannot  be  adjudged  guilty  unless 
there  has  been  a  literal  compliance  with  the  law. 

The  constitutional  provision  that  no  person  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law  requires  that,  before  a  person  can  be  pun- 
ished by  imprisonment  for  a  contempt  in  disobeying  an  order,  he  must  have 
had  notice  of  it  and  an  opportunity  to  be  heard  before  a  court  clothed  with 
authority  to  act  and  decide  the  questions  involved. 

Under  title  8  of  chapter  17  of  the  Ckxle  of  Civil  Procedure  which,  by  the  terms  of 
section  1778  of  that  Ck)de,  governs  contempt  proceedings  instituted  for  a  failure 
to  pay  temporary  alimony,  it  is  necessary  that  a  personal  demand  be  made 
upon  the  defendant  for  the  payment  of  the  alimony,  and  that  the  order  to  show 
cause  why  he  should  not  be  punished  for  contempt  be  served  upon  him  person- 
ally.   Service  of  the  order  to  show  cause  upon  his  attorney  is  not  sufficient. 

Spbing  and  Williams,  JJ.,  dissented. 

Appeal  by  the  defendant,  William  Goldie,  Jr.,  from  an  order  of 
the  Supreme  Court,  made  at  the  Erie  Special  Term  and  entered  in 
the  oflSce  of  the  clerk  of  the  county  of  Erie  on  the  30tli  day  of  July, 
1902,  adjudging  the  defendant  guilty  of  contempt  for  an  alleged 
failure  to  pay  temporary  alimony  in  pursuance  of  two  orders  there- 
tofore entered  in  the  action. 

Thornas  A.  Sullivan^  for  the  appellant. 

Clark  H,  Hammond  and  Cha/rles  Diebold^  Jr.^  for  the  respondent. 

Davy,  J. : 

This  is  an  appeal  from  an  order  of  the  Special  Term  of  the 
Supreme  Court,  adjudging  the  defendant  guilty  of  contempt  of 
court  for  an  alleged  failure  to  pay  alimony. 

The  original  order  was  personally  served  on  the  defendant,  who 
paid  $26  weekly  until  November  25,  1901.  An  order  was  then 
obtained  by  the  defendant  reducing  the  amount  of  plaintiffs  tem- 
porary alimony  to  $20  a  week.  Under  the  original  order  as  modi- 
fied, the  temporary  alimony  was  not  payable  until  plaintiff  turned 
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over  to  the  defendant  certain  household  goods  which  belonged  to 
him.  Defendant  paid  the  snm  of  $175  under  the  original  order  as 
modified,  so  that  on  May  5, 1902,  there  was  $268  temporary  alimony 
due  the  plaintiff.  The  court,  under  its  order  of  May  19, 1902,  gave 
plaintiS  the  option  of  delivering  the  property  in  dispute  to  defend- 
ant or  a  bond  in  the  sum  of  $750  for  the  delivery  of  such  property 
to  him,  if  it  should  be  determined  in  an  action  brought  for  that  pur- 
pose that  the  property  belonged  to  the  defendant.  The  court  in 
this  order  further  directed  that,  in  the  event  of  defendant's  failure 
to  pay  the  $263  alimony  then  due  within  ten  days  after  the  delivery 
of  the  bond  or  the  property,  upon  filing  an  affidavit  showing  such 
failure,  the  defendant  should  be  adjudged  in  contempt.  Plaintiff 
caused  the  bond  to  be  served  as  directed,  but  defendant  failed  to 
pay  the  accrued  alimony.  On  June  24,  1902,  plaintiff  obtained  an 
order  ex  parte  punishing  the  defendant  for  his  failure  to  pay  the 
alimony.  This  order  was  vacated  and  set  aside  upon  the  ground 
that  defendant  should  have  had  due  notice  of  the  application. 
Thereafter  plaintiff  obtained  another  order  directing  defendant  to 
show  cause  why  he  should  not  be  punished  for  his  failure  to  pay 
the  sum  of  $263  temporary  alimony.  This  order  to  show  cause  was 
served  on  the  defendant's  attorneys,  and  on  the  return  day  the 
defendant  did  not  appear  and  the  order  adjudging  him  in  contempt 
was  granted,  and  from  that  order  the  defendant  appeals. 

The  principal  question  is,  was  there*  such  an  irregularity  or  defect 
in  the  granting  of  the  order  under  which  the  defendant  was  arrested 
and  imprisoned  as  to  require  that  it  be  set  aside. 

It  is  urged  by  the  learned  counsel  for  tlie  appellant  that  the  order 
punishing  the  defendant  for  contempt  should  have  been  served  upon 
him  personally  instead  of  upon  his  attorneys ;  that  a  personal  demand 
should  have  been  made  upon  the  defendant  to  comply  with  the  terms 
of  the  order,  and  that  he  should  have  been  given  an  opportunity  to 
be  heard  before  punishing  him  for  contempt. 

It  has  been  frequently  held  tliat  before  a  party  can  be  adjudged 
finally  guilty  of  contempt  and  punished,  he  should  have  an  oppor- 
tunity to  be  heard.  In  the  case  at  bar  that  opportunity  was  not 
given.  The  defendant,  when  he  was  arrested,  was  not  brought 
before  the  court  for  the  purpose  of  being  heard  and  to  enable  him 
to  purge  himself  of  the  alleged  contempt  if  he  could  do  so. 
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.  It  is  well  settled  that  proceedings  in  contempt  are  to  be  oonstrned 
strictiJiM^iSj  and  all  the  rights  of  the  defendant  must  be  carefully 
protected  and  no  conviction  should  be  had  unless  there  has  been  a 
literal  compliance  with  the  law. 

Ko  principle  is  more  vital  to  the  administration  of  justice  than 
that  no  man  should  be  condemned  in  his  person  or  property  without 
notice  and  an  opportunity  to  make  his  defense. 

The  Constitution  of  the  United  States  declares  that  no  peison 
shall  be  deprived  of  life,  liberty  or  property  without  due  process  of 
law.  (14th  amendt.  §  1.)  A  provision  of  the  same  words  is  con- 
tained in  the  Constitution  of  this  State.  (Art.  l,  §  6.)  Punishment 
for  contempt  involves  the  loss  of  liberty  or  property. 

The  meaning  of  the  words  ^^  duo  process  of  law,"  as  used  in  both 
Constitutions,  has  been  explained  and  defined  by  very  able  and 
learned  judges.  I  need  only  refer  to  some  of  the  cases  in  which 
these  opinions  may  be  found. 

In  Stuart  r.  Palmer  (74  N.  Y.  191)  Judge  Eabl  said :  «  Due 
process  of  law  requires  an  orderly  proceeding  adapted  to  the  nature 
of  the  case  in  which  the  citizen  has  an  opportunity  to  be  heard, 
and  to  defend,  enforce  and  protect  his  rights.  A  hearing  or  an 
opportunity  to  be  heard  is  absolutely  essential." 

In  People  ex  rd.  Witherhee  v.  Supervisors  (70  N.  Y.  234)  Judge 
FoLOBR,  in  speaking  for  the  court,  said:  "Due  process  of  law 
requires  that  a  party  shall  be  properly  brought  into  court,  and  that 
he  shall  have  an  opportunity  when  there  to  prove  any  fact  which, 
according  to  the  Constitution  and  the  usages  of  the  common  law, 
would  be  a  protection  to  him  or  his  property." 

It  would  seem,  therefore,  that  the  Constitution,  as  interpreted  by 
the  courts  of  this  State,  means  that  due  process  of  law  requires  that 
before  a  person  can  be  punished  by  imprisonment  for  a  contempt  in 
disobeying  an  order,  he  must  have  notice  of  it  and  an  opportunity 
to  be  heard  before  a  court  clothed  with  authority  to  act  and  decide 
the  questions  involved. 

It  is  urged  by  the  learned  counsel  for  the  plaintiff  that  the  service 
on  the  defendant's  attorneys  of  the  order  to  show  cause  why  the 
defendant  should  not  be  punished  for  contempt  was  authorized  by 
section  1773  of  the  Code  of  Civil  Procedure,  and  for  the  failure  to 
pay  the  amount  ordered  defendant  was  liable  to  be  adjudged  in 
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c(Mitempt  and  committed  under  the  anthority  of  said  section.  That 
section  expressly  provides  that  proceedings  to  punish  a  party  for 
coDtempt  mnst  be  taken  as  prescribed  in  title  3  of  chapter  17  of  the 
Code. 

Section  2269  of  that  chapter  and  title  provides  that  '^  The  coart 
or  jadge,  authorized  to  punish  for  the  offense,  may,  in  its  or  his  dis- 
cretion, where  the  case  is  one  of  those  specified  in  either  of  the  last 
two  sections,  and,  in  every  other  case,  must,  upon  being  satisfied,  by 
affidavit,  of  the  commission  of  the  offense,  either : 

'^  1.  Make  an  order,  requiring  the  accused  to  show  cause  before 
it,  or  him,  at  a  time  and  place  therein  specified,  why  the  accused 
should  not  be  punished  for  the  alleged  offense ;  or, 

^^  2.  Issue  a  warrant  of  attachment,  directed  to  the  sheriff  of  a  par- 
ticular county,  or,  generally,  to  the  sheriff  of  any  county  where  the 
accused  may  be  found,  commanding  him  to  arrest  the  accused, 
and  bring  him  before  the  court  or  judge,  either  forthwith,  or  at  a 
time  and  place  therein  specified,  to  answer  for  the  alleged  offense." 

One  of  the  preceding  sections  referred  to  (§  2268)  provides  that 
^'  Where  the  offense  consists  of  a  neglect  or  refusal  to  obey  an  order 
of  the  court,  requiring  the  payment  of  costs,  or  of  a  specified  sum 
of  money,  and  the  court  is  satisfied,  by  proof,  by  affidavit,  that  a 
personal  demand  thereof  has  been  made,  and  that  payment  thereof 
has  been  refused  or  neglected,  it  may  issue,  without  notice,  a  war- 
rant to  commit  the  offender  to  prison,  until  the  costs  or  other  sum 
of  money,  and  the  costs  and  expenses  of  the  proceeding  are  paid, 
or  until  he  is  discharged  according  to  law." 

It  will  be  seen  from  the  above  section  of  the  Code  that  there  are 
two  methods  of  procedure  against  a  party  for  such  misconduct. 
The  court  shall  either  grant  an  order  that  the  accused  party  show 
cause  at  some  reasonable  time  therein  specified  why  he  should  not 
be  punished  for  the  alleged  misconduct,  or  issue  an  attachment  to 
arreist  such  party  and  to  bring  him  before  the  court. 

But  whichever  mode  of  procedure  is  adopted  the  judge  must  be 
satisfied  by  affidavit  of  the  commission  of  the  offense.  (Jntil  that 
has  been  done  no  order  to  show  cause  can  be  issued.  The  offense 
cannot  be  committed  until  the  order  directing  the  payment  of 
alimony  has  been  brought  to  the  attention  of  the  defendant  and 
demand  has  been  made  upon  him  personally  that  it  be  paid,  and 
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he  is  not  guilty  of  contempt  of  conrt  nntil  after  that  demand  has 
been  refused  or  neglected.  (Code  Civ.  Proc.  §  2268;  Jf'lor  v. 
Flor,  73  App.  Div.  262;  JfcComb  v.  Weaver^  11  Hun,  271; 
Delanoy  v.  Ddcmoy^  19  App.  Div.  296 ;  Bradbury  v.  Blisa^  23  id. 
607 ;  People  ex  rd.  Piatt  v.  Rice,  80  Hun,  452.) 

The  statute  under  which  this  proceeding  is  instituted  does  not 
specify  in  what  way  the  order  to  show  cause,  with  the  affidavits  on 
which  it  was  founded,  shall  be  served  upon  the  party  accused. 

The  method  of  serving  papers  in  an  action,  as  prescribed  in  article 
3  of  title  6  of  chapter  8  (§§  796-802)  of  the  Code  of  Civil  Proced- 
ure, authorizes  in  most  cases  service  of  a  copy  on  the  attorney  of 
the  party  to  be  served,  but  this  rule  does  not  apply  to  the  service  of 
papers  in  contempt  proceedings.  Section  802  of  the  Code  of  Civil 
Procedure  expressly  provides  that  the  article  referred  to  does  not 
apply  to  the  service  of  a  summons  or  other  process  or  of  a  paper  to 
bring  a  party  into  contempt,  or  to  a  case  where  the  mode  of  service 
is  specially  prescribed  by  law.  The  authorities  are  numerous  that 
personal  service  of  the  original  process  claimed  to  be  disobeyed  is 
necessary  to  bring  the  party  into  contempt. 

In  Sandford  v.  Sandford  (40  Hun,  640)  it  was  held  that  a  party 
cannot  be  regarded  as  guilty  of  contempt  for  failing  to  comply  with 
the  directions  contained  in  the  order  until  a  copy  thereof  has  been 
served  upon  him. 

In  McOavlay  v.  Palmer  (40  Hun,  40)  Justice  Daniels,  in  deliv- 
ering  the  opinion  of  the  court,  says :  ^^  To  bring  a  party  into  con- 
tempt it  is  the  practice  of  the  court  to  require  the  order  which  he  is 
charged  with  violating  to  be  served  personally  upon  him.  This  is 
to  be  done  by  delivering  to  him  a  copy  of  the  order,  and  at  the  same 
time  exhibiting  to  him  the  original.  The  consequences  of  a  con- 
tempt are  serious,  and  often  severe,  in  the  punishment  pronounced 
by  the  court,  and  before  a  party  can  be  subjected  to  them  a  strict 
compliance  with  the  practice  has  been  required  to  be  observed." 

It  was  remarked  by  Justice  Ritmset  in  BradJmry  v.  Bliea 
{eupra)  that  "  In  any  case,  before  a  person  can  be  punished  for  a 
contempt  in  disobeying  an  order,  he  must  have  had  notice  of  it  and 
ao  opportunity  to  become  acquainted  with  its  provisions,  and  a 
demand  must  have  been  made  upon  him  to  do  the  thing  which  the 
order  required  of  him." 
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In  MoComh  v.  Weaver  {mpra)  the  learned  judge  who  wrote 
the  opinion  of  the  court  said:  ^^It  seems  to  be  settled  that,  in 
order  to  bring  a  party  into  contempt  for  diBobedience  of  an  order 
or  judgment  requiring  the  payment  of  money  or  the  delivery  of 
property,  it  is  not  sufficient  that  the  order  or  judgment  has  been 
served  on  him,  and  he  made  fully  acquainted  with  its  effect ;  but^ 
in  addition  thereto,  a  compliance  with  the  order  or  judgment  must 
be  explicitly  demanded  by  a  party  who  has  a  right  to  make  such 
demand." 

In  this  case  the  defendant  was  adjudged  guilty  of  contempt  and 
a  warrant  of  commitment  was  issued  and  the  defendant  arrested 
and  imprisoned  without  any  previous  notice  of  the  proceeding,  or  an 
opportunity  to  purge  himself  of  the  alleged  contempt.  The  defend- 
ant  was  never  personally  before  the  court.  The  order,  therefore, 
for  his  arrest  and  imprisonment  was  unauthorized  and  must  be 
vacated. 

The  order  appealed  from  should  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  defendant  discharged  from 
custody. 

McLennan  and  Hisoock,  J  J.,  concurred;  dissenting  memoran« 
dnm  by  SpRiNa,  J.,  in  which  Williams,  J.,  concurred. 

SpBiNa,  J.  (dissenting) : 

This  action  is  for  an  absolute  divorce.  By  an  order  granted  May 
29, 1901,  the  plaintiff  was  allowed  alimony  at  the  sum  of  twenty- 
five  dollars  per  week.  A  certified  copy  of  this  order  was  served  upon 
the  defendant  personally  September  14, 1901,  and  he  complied  with 
it  for  a  time  by  paying  the  sum  awarded,  although  somewhat  delin- 
quent in  making  the  weekly  payments.  Upon  his  application  the 
order  was  modified  by  an  order  of  the  Special  Term  granted  Decem- 
ber 6, 1901,  reducing  the  allowance  to  twenty  dollars  per  week. 

It  was  contended  by  the  defendant  upon  the  application  for  the 
reduction  of  this  award  that  the  plaintiff  had  in  her  possession  a 
large  quantity  of  household  goods  and  furniture  belonging  to  him, 
and  she  was  directed  by  the  order  to  transfer  this  property  to  the 
defendant  and  no  alimony  was  to  be  payable  until  she  complied  with 
this  direction,  which  she  did  at  once.  Thereafter  the  defendant 
App.  Dvi.— Vol.  LXXYII.        2 
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made  payments  along  from  time  to  time  until  the  6th  day  of  May, 
1902,  when  there  remained  unpaid  $263.  On  that  day  an  order 
was  granted  at  a  Special  Term  of  the  Snpreme  Court  requiring  the 
defendant  to  show  cause  why  he  should  not  be  punished  for  con- 
tempt for  failing  to  pay  the  alimony  granted  by  the  previous  orders. 
A  copy  of  this  order  was  served  on  the  attorneys  for  the  defendant 
and  they  appeared  in  response  to  it,  and  among  other  papers  read  in 
opposition  to  the  granting  of  the  contempt  order  was  the  afiSdavit  of 
the  defendant  himself.  Among  the  objections  urged  on  his  behalf 
was  that  the  plaintiff  had  in  her  possession  certain  property  of  the 
defendant,  silverware,  a  rug  and  other  articles  of  the  value  of  $750. 
The  order  made  at  this  hearing  required  the  plaintiff  to  give  a  bond 
in  the  sum  of  $750,  conditioned  for  the  delivery  to  the  defendant  of 
the  said  property,  and  within  ten  days  after  the  execation  and  deliv- 
ery thereof  the  defendant  was  required  to  pay  said  sum  of  $263. 
Tlie  order  further  adjudged  the  defendant  guilty  of  contempt  in 
failing  to  comply  with  the  orders  before  granted  requiring  the  pay- 
ment of  alimony,  and  imposed  upon  him  a  fine  of  $263,  and  also 
directed  that  he  "  be  committed  by  the  sheriff  of  any  county  in  the 
State  of  New  York  to  jail,  to  be  there  detained  in  close  custody 
until  he  shall  pay  said  sum  or  shall  be  discharged  according  to  law." 
The  plaintiff,  in  compliance  with  said  order,  executed  the  bond 
required,  with  the  National  Surety  Company  as  surety  thereon,  and 
the  same  was  approved  by  a  justice  of  the  Supreme  Court  and 
delivered  to  the  attorneys  for  the  defendant  in  compliance  with  the 
order  and  accepted  by  them.  The  defendant,  however,  failed  to 
comply  vrith  that  order  by  neglecting  to  pay  the  said  sum  of  $263. 
After  the  expiration  of  the  said  ten  days  an  order  was  granted  by 
the  Special  Term  adjudging  the  defendant  guilty  of  contempt. 
This  order  was  subsequently  vacated  on  the  ground  that  tlie  defend- 
ant should  have  had  notice  of  the  application.  An  order  was 
then  granted  requiring  the  defendant  to  show  cause  why  he  should 
not  be  adjudged  in  contempt  of  court  for  failing  to  obey  said 
orders.  The  defendant  appeared  in  response  to  said  order  to  show 
cause  by  his  attorneys,  and  the  order  appealed  from  was  granted. 
It  provides,  among  other  things,  after  adjudging  the  said  defendant 
guilty  of  contempt,  that  he  be  committed  to  jail  "  until  he  shall  pay 
said  sum  or  shall  be  discharged  according  to  law." 
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The  contention  of  the  appellant  is  that  no  personal  demand  has 
been  made  npon  the  defendant  as  required  by  section  2268  of  the 
Code  of  Civil  Procedure.  Assuming,  but  not  conceding,  that  this 
proceeding  was  instituted  pursuant  to  that  section,  we  apprehend 
its  strict  observance  is  not  essential  in  this  case.  To  recapitulate  the 
facts,  the  original  order  granting  alimony  was  served  upon  the 
defendant  personally.  He  complied  with  it  until  November  25, 
1901.  Upon  his  appUcation  a  modification  of  this  order  was  granted 
December  6,  1901,  and  property  was  directed  by  that  order  to  be 
delivered  over  to  him  by  the  plaintiff,  which  was  complied  with. 
Then  the  order  of  May  nineteenth  was  granted,  and  upon  that  hear- 
ing his  own  a£Sdavit  was  read,  and  he  again  asked  relief  requiring 
the  plaintiff  to  deliver  over  other  property  or  secure  it  to  him  in 
case  he  should  ultimately  establish  title  to  it.  He  accepted  the 
fruits  of  that  order  in  so  far  as  it  was  beneficial  to  him.  The  whole 
gum  of  $263  was  then  unpaid,  and  apparently  no  question  was 
raised  as  to  that  fact  by  the  defendant  in  opposing  the  motion.  The 
object  of  the  personal  demand  is  to  give  him  notice  of  the  real  situ- 
ation and  an  opportunity  to  pay.  He  has  persistently  set  at  defi- 
ance the  orders  of  the  court  requiring  payment  from  him,  although 
eager  to  accept  the  benefits  which  accrued  to  him  from  them.  The 
requirement  as  to  a  personal  demand  must  be  fairly  construed,  and 
while  one  who  is  in  contempt  for  violating  the  orders  of  the  court 
should  not  be  put  in  jail  or  his  liberty  jeopardized  without  the  full* 
est  opportunity  to  be  heard,  still  the  requirement  should  not  be 
extended  to  enable  a  defiant  delinquent  debtor  with  full  knowledge 
of  his  contempt  to  escape  the  punishment  his  misconduct  merits. 

This  proceeding  was  not,  however,  instituted  pursuant  to  section 
2268  of  the  Code  of  Civil  Procedure.  The  basis  of  it  is  section  1773, 
which  provides  for  the  enforcement  of  payment  by  punishment  for 
contempt  when  there  has  been  a  default  of  the  husband  in  paying  the 
sura  allowed  for  the  maintenance  of  his  wife.  That  section  prescribes 
that  the  proceedings  to  punish  the  husband  shall  be  in  accordance 
with  title  3  of  chapter  17  of  the  act.  The  proceeding  was  evidently 
commenced  under  section  2269,  which  provides  for  a  warrant  of 
attachment  to  the  sheriff,  and  is  based  upon  an  affidavit  showing  the 
commission  of  the  offense  and  upon  an  order  to  show  cause.  There 
is  no  specific  requirement  in  that  section  that  a  personal  demand  is 
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necessary  nnless  the  proceeding  is  instituted  under  the  preceding 
section.  Of  course,  irrespective  of  any  Code  provision,  a  man  may 
not  be  incarcerated  or  deprived  of  his  liberty  without  an  opportunity 
to  be  heard,  but  in  a  case  like  the  present,  where  it  is  apparent  the 
delinquent  has  known  of  every  order  and  has  been  persistent  in 
evading  or  violating  their  provisions,  he  should  not  be  permitted  to 
succeed  still  further  because  the  payment  of  the  money  has  not  been 
personally  demanded  of  him. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and  the  dis- 
bursements of  this  appeal. 

Williams,  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied. 


Pranoes  Bratjn,  Respondent,  v.  Andrew  Oohs,  Individually  and 
as  Administrator,  etc.,  of  Josephine  Speidel,  Deceased,  and 
Others,  Appellants. 

^pedfA  peffarmanee  of  a  e<mtraet,  aUeged  to  hatfe  been  made  by  one  einee  deeeaeed, 
to  detiee  a  hottee  to  a  relative  in  eonnderation  of  the  latter^e  agreement  to  earefor 
her. 

For  several  years  prior  to  the  death  of  a  childless  widow,  she  and  one  of  her 
nieces  and  the  latter's  husband  occupied  separate  apartments  hi  a  house  owned 
by  the  widow  in  the  city  of  BufEalo.  After  the  widow  had  died  inteslate  the 
niece  brought  an  action  against  the  decedent's  personal  represeutatlye  and  heirs 
«t  law  to  compel  the  specific  performance  of  a  parol  contract  alleged  to  have 
"been  entered  into  between  the  plaintiff  and  the  decedent  at  a  time  when  the 
plaintiff  and  her  husband  contemplated  moving  to  the  city  of  Boston,  by  the 
terms  of  which  the  decedent  agreed  that  if  the  plaintiff  would  abandon  that 
Intention  and  would  take  care  of  the  decedent  as  long  as  she  lived  she  would 
will  to  the  plaintiff  the  house  in  which  they  resided. 

The  existence  of  the  oral  contract  rested  entirely  upon  the  testimony  of  the  plain- 
tiff's husband,  and  he  testified  that  at  the  time  such  contract  was  made  nothing 
was  said  as  to  the  manner  in  which  the  decedent  was  to  be  taken  care  of.  At 
the  time  the  alleged  contract  was  made  the  decedent  managed  her  own  bouse* 
hold  affairs  without  the  assistance  of  the  plaintiff,  and  no  change  was  there* 
after  made  in  her  manner  of  living. 

It  further  appeared  that  neither  the  plaintiff  nor  her  husband  ever  alluded  to  the 
Alleged  contract  until  the  action  was  commenced,  and  that  after  the  decedent's 
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death  they  moved  away  from  the  hoiue  to  which  the  cootract  related  without 
asserting  its  existence. 

BM,  that  a  Judgment  directing  the  specific  performance  of  the  contract  should 
be  reversed  for  the  following  reasons,  viz.:  That  the  existence  of  the  contract 
had  not  been  sufficiently  proved;  that  the  terms  of  the  contract,  if  made,  were 
so  vague  and  indefinite  that  it  was  not  possible  to  ascertain  the  full  intention 
of  tiie  parties  therefrom,  and  that  there  had  been  no  such  part  performance 
thereof  as  to  justify  the  court  in  directing  specific  perf(»mance. 

Spbiko  and  Hiscocx,  J  J.,  dissented. 

Appeal  by  the  defendants,  Andrew  Ochsy  individually  and  as 
administrator,  etc.,  of  Josephine  Speidel,  deceased,  and  others,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Erie  on  the  22d  day  of 
January,  1902,  upon  the  decision  of  the  court  rendered  after  a  trial 
at  the  Erie  Special  Term. 

Albert  C.  Spanfij  for  the  appellants. 

FranJdin  H,  Perhms^  for  the  respondent 

Davy,  J. : 

This  is  an  appeal  by  the  defendants  from  a  judgment  of  the 
Supreme  Court  rendered  at  the  Erie  County  Special  Term,  direct- 
ing specific  performance  of  a  parol  agreement  requiring  the  defend- 
ants to  convey  by  deed  to  the  plaintiff  a  house  and  lot  No.  62 
Spruce  street,  in  the  city  of  Bu&lo,  inherited  by  them  from  their 
sister,  Josephine  Speidel. 

The  complaint  alleges  that  Josephine  Speidel  was  on  the  15th  day 
of  April,  1895,  and  for  many  years  prior  thereto,  a  widow  without 
issue,  and  that  she  died  intestate  at  the  city  of  Buffalo  on  or  about 
the  14th  day  of  January,  1900 ;  that  on  said  15th  day  of  April^ 
1895,  the  plaintiff  and  her  husband  were  about  to  remove  to  the  city 
of  Boston,  Mass.,  where  plaintiff's  husband  had  been  employed  as  a 
cabinetmaker,  and  the  said  Josephine  Speidel  agreed  that  if  the 
plaintiff  would  remain  in  Buffalo  and  take  care  of  her  as  long  as  she 
lived,  she  would  will  to  her  the  house  and  lot  No.  62  Spruce  street. 

The  Speidels  had  no  children  and  their  home  was  also  a  home  for 
needy  nephews,  nieces  and  other  poor  relatives  of  the  family.  The 
plaintiff  was  taken  into  the  family  when  she  was  six  years  old,  was 
educated  and  supported  by  the  Speidels  until  the  year  1887,  when 
ahe  married  Julius  Braun  and  moved  away.    Eleanora  Schaff,  a 
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niece,  was  taken  into  the  family  in  1878,  when  she  was  seven  years 
old,  and  lived  there  for  twelve  years,  when  she  entered  a  convent. 
In  1890,  Frank  Ochs,  a  nephew,  at  the  age  of  ten,  and  Barbara 
Ochs,  a  sister  of  the  deceased,  both  became  members  of  Mrs. 
Speidel's  family.  Frank  Ochs  lived  with  her  for  about  four  years 
and  Barbara  continued  to  live  with  her  down  to  the  time  of  her 
death.  Greorge  Schaff,  another  nephew,  lived  with  Mrs.  Speidel 
from  1891  to  1897.  During  the  years  that  these  various  persons 
lived  with  the  Speidels,  they  all  helped  to  do  the  necessary  family 
housework. 

In  1890,  on  the  death  of  Mrs.  Speidel's  husband,  Barbara  Ochs, 
an  unmarried  sister,  went  to  live  with  Mrs.  Speidel  and  remained 
with  her  down  to  the  time  of  her  death  in  1900.  During  these  ten 
years  the  plaintiff  with  her  husband  and  four  or  five  children  lived 
in  an  upstairs  flat,  paying  six  dollars  a  month  rent  to  Mrs.  Speidel, 
who  was  tlie  owner  of  the  flat.  The  plaintiff  together  with  her 
four  or  five  small  children  had  her  husband  and  a  boarder  to  cook 
and  wash  for.  She  had  no  servant  and  did  her  own  washing.  On 
the  other  hand,  Mrs.  Speidel  and  her  sister  did  their  own  house- 
work. Such  in  substance  was  the  condition  of  affairs  in  April, 
1895,  at  which  time  the  plaintiff  claims  the  alleged  oral  contract 
was  made.  It  appears  that  there  was  no  change  in  the  condition  of 
affairs  or  the  manner  of  living  subsequent  thereto.  The  oral  con- 
tract rests  entirely  upon  the  testimony  of  the  plaintiff's  husband. 
No  one  was  present  when  the  alleged  conversation  took  place, 
except  Mrs.  Speidel,  this  plaintiff  and  her  husband ;  the  latter's  testi- 
mony as  to  the  contract  is  as  follows :  "  It  was  right  after  Easter, 
1895,  a  few  days  after  I  came  back  from  Boston.  My  wife,  Mrs. 
Speidel  and  myself  were  present.  I  came  home  in  the  evening  and 
Mrs.  Speidel  was  in  our  home,  and  my  wife  and  myself,  and  I  told 
my  wife  in  the  presence  of  Mrs.  Speidel  that  I  had  engaged  Mr. 
Harmon  to  pack  our  furniture  and  move  to  Boston.  He  was  a  sort 
of  a  carpenter.  I  had  engaged  him  to  pack  our  furniture,  and  Mrs. 
Speidel  said  to  me  if  I  am  getting  crazy  to  take  tlie  children  and 
my  wife  away  from  her,  as  those  were  her  only  comfort  now,  and  she 
said  I  should  stay  here.  Mrs.  Speidel  said  to  my  wife,  '  You  remem- 
ber what  you  promised  to  Mr.  Speidel,  that  you  will  stay  with  me 
and  will  take  care  of  me  so  long  as  I  live,  and  as  I  should  look  out 
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for  joa/  and  Mrs.  Speidel  then  say  to  ns  —  to  me,  I  will  find  enough 
work  here  to  earn  my  bi'ead  and  butter,  and  I  should  stay.  I  said,  ^  I 
have  no  work,'  and  she  said  that  she  will  help  me  out.  Mrs.  Speidel 
then  said  to  my  wife  that  she  should  stay  and  should  take  care  of 
her  so  long  as  she  lived  and  she  will  will  her  this  house  and  lot,  62 
Spruce  street,  and  I  said  to  Mrs.  Speidel,  '  If  that  is  the  case  I  will 
stay.'  My  wife  said  she  will  stay  and  take  care  of  her  so  long  as  she 
lives  and  do  what  she  ask  her  to  do." 

On  liis  cross-examination  plaintiff's  husband  testified  that  nothing 
was  said  about  how  she  was  to  be  taken  care  of. 

Assuming  the  facts  as  to  the  agreement  to  be  as  testified  to  by 
the  plaintiff's  husband,  the  case  is  not  one  in  which  the  exi:raor- 
dinary  powers  of  a  court  of  equity  should  interfere  to  enforce  specific 
performance  of  the  contract.  It  is  not  one  of  those  exceptional 
cases  where  courts  of  equity  have  intervened.  On  the  contrary,  it 
is  one  of  those  cases  similar  in  every  respect  to  those  which  courts 
of  equity  have  repeatedly  refused  to  specifically  enforce. 

I  can  find  neither  principle  nor  precedent  upon  which  to  base  a 
decree  in  favor  of  the  plaintiff,  upon  her  alleged  oral  agreement. 
The  authorities  all  seem  to  be  against  a  court  undertaking  to  enforce 
such  a  contract.  How  can  the  court  determine  what  is  meant  by 
the  word  "  care  "  for  Mrs.  Speidel  during  her  lifetime  ?  Nothing 
is  said  as  to  the  manner  in  which  she  was  to  be  cared  for.  Whether 
slie  was  to  he  taken  into  plaintiff's  family  and  furnished  with  apart- 
ments, or  should  be  boarded  and  lodged  by  the  plaintiff,  with  many 
other  details,  are  all  left  to  conjecture  and  unprovided  for  in  the 
alleged  agreement.  In  respect  to  those  most  important  matters, 
the  contract  is  wholly  incomplete  and  indefinite.  It  is  evident  that 
the  parties  could  not  have  had  in  mind,  and  did  not  agree  as  to 
the  nature  of  the  care  and  the  extent  of  services  which  the  plaintiff 
was  to  render  during  the  lifetime  of  the  decedent. 

It  appears  from  the  evidence  that  the  plaintiff  did  not  have  the 
care,  charge  and  oversight  of  Mrs.  Speidel's  household  or  of  her 
property.  Neither  did  she  have  the  care  and  safety  of  her  person. 
She  assumed  no  responsibility  whatever  in  that  respect.  Moreover 
the  contract  is  unfair  because  it  leaves  the  kind  of  care  to  be  fur- 
nished and  the  manner  of  furnishing  it  wholly  to  the  discretion  of 
the  plaintiff. 
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Claimfi  of  this  nature  against  a  dead  woman's  estate,  resting  entirely 
in  paroly  based  largely  upon  loose  statements  made  by  an  interested 
party  years  after  the  oral  agreement  was  made,  and  when  the  lips 
of  the  party  principally  interested  are  closed  in  death,  require  the 
closest  and  most  careful  scrutiny  to  prevent  injustice  being  done  to 
the  heirs  of  the  decedent. 

It  appears  from  the  testimony  that  neither  the  plaintiff  nor  her 
husband  ever  alluded  to  this  alleged  contract  to  any  of  the  defend- 
ants or  any  other  person,  either  before  or  after  Mrs.  Speidel's  death, 
until  this  action  was  commenced. 

It  also  appears  that  shortly  after  Mrs.  Speidel's  death,  the  plain- 
tiff's family  moved  away  from  the  flat  occupied  by  them  without 
mentioning  any  agreement  or  asserting  any  claim  to  the  possession 
and  ownership  of  the  property.  It  is  hardly  reasonable  to  suppose 
that  the  plaintiff  and  her  husband  would  have  removed  from  the 
premises  without  having  announced  the  existence  of  such  an  agree- 
ment and  asserted  their  rights  to  retain  possession,  if  such  a  contract 
had  been  made. 

These  facts,  coupled  with  the  admissions  made  by  the  plaintiff, 
have  a  strong  bearing  upon  the  appellant's  contention  that  no  such 
contract  was  ever  made.  After  Mrs.  Speidel's  death  the  plain- 
tiff stated  to  Sister  Ferdinanda,  one  of  the  nieces  brought  up  by  the 
decedent,  that  if  she  did  not  get  anything  from  the  estate  she  would 
sue  for  the  work  she  had  done.  She  said  to  George  Schaff  that  if 
she  did  not  get  anything  from  Mrs.  Speidel's  estate  they  had  got  at 
least  $500  out  of  it,  and  that  she  was  going  to  sue  for  wages. 

Frank  Ochs,  a  nephew,  who  had  lived  with  Mrs.  Speidel  four  or 
five  years,  testified  that  plaintiff  told  him  that  she  was  glad  that 
there  was  no  will,  because  they  could  not  say  that  she  influenced 
Mrs.  Speidel  in  making  it 

In  all  of  these  conversations  she  never  alluded  to  any  contract 
having  been  made  between  her  and  the  decedent. 

The  services  claimed  to  have  been  rendered  by  the  plaintiff 
cannot  be  urged  to  f  umiah  any  proof  of  the  existence  of  a  contract. 
The  plaintiff's  principal  witness,  her  husband,  admitted  that  there 
was  no  change  in  the  manner  of  living  and  the  services  rendered 
before  and  after  the  time  of  the  alleged  contract  Therefore,  such 
services  did  not  even  tend  to  show  that  a  contract  was  made. 
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Applying  well-settled  principles  to  the  case  under  oonsiderationy 
we  think  that  the  judgment  of  the  Special  Term  was  not  warranted 
by  the  evidence.  The  contract  was  not  made  with  parents  for  the 
benefit  of  an  infant  who  had  been  adopted  by  the  family  as  one  of 
their  children  and  should  share  in  the  estate  of  the  decedent,  but  it 
was  made  directly  with  an  adult  who  had  no  more  valid  claim  to 
decedent's  property  than  the  other  nieces  or  nephews. 

The  statute  (2  R.  S.  135,  §  8,  re-enacted  Laws  1896,  chap.  547, 
§  234)  requires  that  an  agreement  relating  to  real  estate  shall  be  in 
writing,  expressing  the  consideration,  and,  where  a  parol  agree- 
ment is  sought  to  be  established,  the  proof  should  be  clear  as  to  the 
nature  and  specific  character  of  the  agreement  so  that  it  can  be 
eventually  carried  out  and  enforced. 

It  has  been  frequently  held  that,  in  order  to  constitute  a  valid 
parol  or  written  agreement,  the  parties  must  express  themselves  in 
such  terms  that  it  can  be  ascertained  to  a  reasonable  degree  of  cer- 
tainty what  they  mean ;  and,  if  an  agreement  be  so  vague  and 
indefinite  that  it  is  not  possible  to  collect  the  full  intention  of  the 
parties,  it  is  void ;  neither  the  court  nor  the  jury  can  make  an  agree- 
ment for  the  parties. 

In  Stanton  v.  MUler  (68  N.  Y.  200)  Judge  Andbbws  says :  "  It 
is  an  elementary  principle  governing  courts  of  equity  in  the  exercise 
of  this  jftrisdietion  that  a  contract  will  not  be  specifically  enforced 
unless  it  is  certain  in  its  terms  or  can  be  made  certain  by  reference 
to  such  extrinsic  facts  as  may,  within  the  rules  of  law,  be  referred 
to,  to  ascertain  its  meaning."  {Shakespeare  v.  Markham,  72  N.  Y. 
400.) 

Where  contracts  of  this  character  are  attempted  to  be  established 
by  parol  the  temptation  and  opportunity  for  fraud  is  such  that  they 
are  loolied  upon  with  suspicion,  and  the  courts  require  the  clearest 
evidence  that  such  a  contract  be  founded  on  a  valuable  considera- 
tion and  be  certain  and  definite  in  all  its  parts.  {Shakespeare  v. 
Mwrhham,  10  Hun,  ail ;  0<M  v.  OaU,  64  id.  600.) 

It  has  also  been  held  that  wh««  there  is  an  oral  agreement 
to  convey  land  upon  the  payment  of  a  specific  sum  of  money, 
such  pagrneiit  alone  is  deemed  not  sufficient  to  entitle  the  party  to  a 
spedfie  performance  of  the  contract  unless  possession  has  been 
delivered  and  taken  Hiereunder,  for  the  reason  that  a  recovery  of 


Digitized  by 


Google 


26  BRAUN  V.  OCHS. 


Fourth  Depabtment,  Novembeb  Term,  1902.  [Vol.  77, 

the  consideration  or  for  damages  may  be  had  in  an  action  at  law. 
{MiUer  v.  Ball,  64  N.  Y.  286 ;  Win<)hell  v.  WincheU,  100  id.  159, 163  ; 
Ludwig  v.  Bungart,  48  App.  Div.  616.)  So,  where  the  considera- 
tion for  the  promised  conveyance  of  a  house  and  lot  by  will  con- 
sists of  services  to  be  rendered,  and  the  services  have  been  per- 
formed, but  the  land  is  neither  conveyed  by  deed  nor  will,  equity 
will  not  compel  a  conveyance  unless  the  character  of  the  services  is 
so  peculiar  that  it  is  impossible  to  estimate  their  value  by  a  pecu- 
niary standard  {Rhodes  v.  Rhodes,  3  Sandf .  Ch.  279 ;  MaUhews  v. 
Matthews,  133  N.  Y.  679 ;  Shakespeare  v.  Markham,  supra  / 
aflEd.  by  the  Court  of  Appeals,  72  N.  Y.  400 ;  Gall  v.  Gatt,  64 
Hun,  600 ;  Ludwig  v.  Bungart,  supra),  or  unless  the  agreement 
has  been  so  far  executed  that  a  refusal  would  operate  as  a  fiaud 
upon  the  party  who  has  performed  his  part  and  place  him  in  a  situ- 
ation in  which  he  would  not  be  compensated  in  damages. 

We  think  that  the  motion  for  a  nonsuit  should  have  been  granted. 
The  judgment,  therefore,  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event. 

McLennan  and  Williams,  JJ.,  concurred  ;  Spring  and  Hisoock, 
J  J.,  dissented  in  separate  memoranda. 

Spring,  J.  (dissenting) : 

I  cannot  concur  in  the  opinion  of  the  majority  in  this  case.  The 
trial  court  has  found  that  the  contract  was  made  as  claimed  by  the 
plaintiff  and  has  also  found  as  a  fact  that  it  has  been  fully  performed 
by  her.  The  trial  court  saw  the  witness  and  was  in  a  better  situa- 
tion to  judge  as  to  lier  credibility  than  we  sitting  as  appellate 
judges.  Unless  we  are  to  say  that  in  actions  for  specific  perform- 
ance a  different  rule  is  to  prevail  in  giving  credence  to  the  decision 
of  the  trial  court  I  do  not  see  how  we  can  disturb  the  judgment  in  this 
case.  The  plaintiff's  husband  testified  explicitly  to  the  contract  and 
its  terms.  It  was  definite  and  certain.  It  was  not  unfair.  The 
plaintiff  had  lived  with  the  Speidelsand  as  a  member  of  their  family 
from  her  childhood  of  six  years  until  her  marriage,  thirteen  years 
later.  The  Speidels  had  no  children  and  the  plaintiff  was  treated 
as  a  daughter.  After  her  marriage  the  relations  continued  affection- 
ate and  like  that  of  parents  and  a  daughter.  By  the  terms  of  the 
contract  the  whole  property  of  Mrs.  Speidel  was  not  to  pass  to  the 
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plaintiff.  She  left  quite  an  amonnt  of  personal  property  and  this 
contract  related  solely  to  the  premises  upon  which  she  lived. 

It  is  contended  that  the  contract  was  not  fully  performed.  As  I 
say,  the  court  has  found  otherwise.  The  performance  was  such  as 
any  daughter  would  render  to  a  mother  and  that  was  what  was 
designed  by  the  agreement. 

The  plaintiff  and  her  husband  gave  up  their  intention  of  going 
to  Boston  where  the  husband  had  work  at  his  trade  in  reliance  upon 
this  promise.  It  was,  therefore,  supported  at  its  inception  by  a  good 
consideration  and  its  performance  added  to  it. 

The  contract  was  not  unjust  to  the  heirs  at  law  or  next  of  kin  of 
the  decedent.  She  left  no  children  and  her  nearest  collateral  rela- 
tive apparently  was  not  needy.  Again  the  contract  might  have 
been  a  very  burdensome  one  to  the  plaintiff.  Her  foster  mother 
was  only  about  fifty  years  of  age  at  the  inception  of  the  agreement 
and  if  she  had  lived  her  allotted  time  and  had  required  care  and 
attendance  in  her  old  age  she  was  entitled  to  it  under  this  agreement. 

Contracts  of  this  kind  resting  in  parol  have  recently  been  enforced 
by  this  court.     (  Winne  v.  Winne^  166  N.  Y.  263.) 

The  elements  which  must  exist  are  that  the  contract  is  definite 
and  certain  and  capable  of  enforcement  and  founded  upon  an  ade- 
quate consideration  and  that  it  be  just  and  fair.  This  agreement 
possesses  all  these  requirements. 

It  is  urged  that  the  plaintiff  may  sue  for  her  services.  She  was 
an  adopted  daughter,  and  in  order  to  maintain  an  action  of  that 
character  must  prove  a  contract  whereby  she  was  to  be  compensated 
for  such  services.  The  only  agreement  which  she  is  able  to  prove 
is  the  one  which  the  court  in  this  action  has  found,  and  by  the  deci- 
sion of  this  court  that  agreement  is  held  to  be  ineffective.  The 
only  remedy  is  for  specific  performance  of  the  only  contract  she 
ever  claims  to  have  made.  It  often  happens  that  where  an  action 
is  brought  for  specific  performance,  the  court,  finding  that  the  agree- 
ment was  made,  but  for  some  equitable  reason  specific  performance 
ought  not  to  be  decreed,  will  award  damages  in  lieu  thereof.  That 
is  not  this  case,  for  specific  performance  can  be  decreed  and  no 
equities  exist  whereby  the  plaintiff  should  not  strictly  have  the 
benefit  of  her  agreement. 

The  evidence  of  the  witness  Myerhoff,  who  testified  that  Mrs. 
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Speidel  said  that  Frances,  tliat  is,  the  plaintiff,  was  going  to  have  all 
of  her  property  npon  her  death,  shows  the  intention  of  the  intestate 
and  also  her  affection  for  the  plaintiff. 
I  think  the  judgment  should  be  affirmed. 

HisoocK,  J.  (dissenting) : 

I  fully  agree  with  the  view  that  a  claim  of  the  character  involved 
in  this  action  is  to  be  scrutinized  with  great  care.  The  decision  of 
every  such  case  must  largely  be  governed  by  its  own  peculiar  facts. 
Such  careful  examination  of  the  evidence  in  this  action  seems  to  me 
to  warrant  a  recovery.  In  addition,  it  must  be  borne  in  mind  that 
the  trial  justice  had  the  very  great  advantage  of  seeing  and  hearing 
the  witnesses  as  they  testified,  and  it  must  be  assumed  that  the  very 
valuable  impressions  and  assistance  to  be  derived  from  this  observa- 
tion were  in  favor  of  the  decision  which  he  reached.  Under  such 
circumstances  I  am  unable  to  concur  with  the  prevailing  opinion  in 
this  case,  and  for  the  reasons  here  and  in  the  memorandum  of  Mr. 
Justice  Spring  more  fully  set  forth,  dissent. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  event. 
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In  the  Matter  of  Proceedings  by  the  Crrr  of  Roohbsteb,  Respondent, 
under  Section  82,  Chapter  14  of  the  Laws  of  1880,  as  Amended, 
V.  Joseph  B.  BxiOss,  Appellant,  to  Enforce  the  Collection  and 
Payment  of  an  Unpaid  Tax  and  Assessment  upon  Personal 
Property  of  the  said  Joseph  B.  Bloss  in  the  Year  1899. 

Tax  upon  peraonaUy — remedy  where  other  parties  liable  to  assessment  have  been 
omitted  firom  the  roUs — what  dffeetions  ean  be  raised  in  proceedings  to  collect  a 
tax  —  necessity  of  affixing  seals  to  assessment  rolls  —  acts  to  legaliwe  taxes  and  local 
assessments  —  when  unconstitutional. 

The  remedy  of  a  person,  assessed  by  the  assessors  of  the  city  of  Rochester  for 
personal  property,  who  is  displeased  with  the  action  of  the  assessors  in  omit- 
ting fmm  the  assessment  roll  other  persons  taxable  for  personal  property,  is 
by  certiorari  proceedings  under  cliapter  908  of  the  Laws  of  1896.  He  cannot 
raise  that  objection  in  a  proceeding  for  the  collection  of  the  tax  instituted 
against  him  under  section  82  of  the  city  charter  (Laws  of  1880,  chap.  14,  as  amd. 
by  Laws  of  1890,  chap.  561). 
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When  the  taxing  officers  were  without  jarisdiction  to  impose  an  aaieBsment,  the 
assessment  is  void  and  its  invalidity  may  be  asserted  in  any  proceeding  to  col- 
lect the  tax. 

The  requirement  as  to  the  affixing  of  a  seal  contained  in  section  86  of  the  charter 
of  the  city  of  Rochester,  which  provides  that  the  warrant  for  the  collection  of 
taxes  shall  be  issued  under  the  hand  of  the  mayor  and  the  seal  of  the  city  Of 
Rochester,  is  mandatory,  and  a  warrant  issued  under  the  hand  of  the  mayor 
without  the  seal  of  the  city  is  void  and  payment  of  the  taxes  cannot  be 
enforced. 

Chapter  200  of  the  Laws  of  1001  and  chapter  719  of  the  Laws  of  1901, 
entitled  respectively,  "  An  act  to  amend  the  charter  of  the  city  of  Rochester 
relative  to  expenses  incident  to  improvements,"  and  '*  An  act  to  amend  •  •  * 
and  to  consolidate  therewith  the  several  acts  in  relation  to  the  charter  of  said 
city  relative  to  expenses  incident  to  improvements,"  by  which  the  Legislature 
has  sought  to  legalize  every  general  tax  or  local  assessment  upon  any  real  or 
personal  property  in  the  city  of  Rochester,  violate  section  16  of  article  8  of  the 
State  Constitution,  which  provides,  "  No  private  or  local  bill,  which  may  be 
passed  by  the  Legislature,  shall  embrace  more  than  one  subject,  and  that  shall 
be  expressed  in  the  title." 

McLennan,  J.,  dissented. 

Appsal  bj  Joseph  B.  Bloss  from  an  order,  made  by  the  special 
connty  judge  of  Monroe  county  and  entered  in  the  office  of  the 
clerk  of  the  connty  of  Monroe  on  the  2d  day  of  Aagust,  1902, 
denying  his  motion  to  vacate  a  previons  order  made  by  said  special 
comity  jndge  directing  the  said  Joseph  B.  Bloss  to  appear  before  a 
referee  named  therein  and  be  examined  concerning  his  property. 

Isaac  AdleTj  for  the  appellant. 

William  A.  SiUherland^  for  the  respondent. 

Davy,  J. : 

This  is  an  appeal  from  an  order  of  the  special  connty  judge  of 
Monroe  county  refusing  to  set  aside  an  order  granted  by  said  judge, 
requiring  the  appellant  to  appear  before  a  referee  to  be  examined 
as  to  lus  property. 

The  proceedings  were  instituted  under  section  82,  chapter  li  of 
the  Laws  of  1880  (as  amd.  by  Laws  of  1890,  chap.  561),  for  the  col- 
lection of  an  unpaid  tax  upon  personal  property  of  the  appellant 
for  the  year  1899. 

There  were  four  grounds  urged  by  the  appellant  before  the 
q>ecial  connty  judge  why  the  order  should  be  vacated  and  set  aside, 
namely : 
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Jptrat  That  the  assessors  of  the  city  of  Rochester  omitted  from 
the  tax  roll  for  the  year  1899  a  very  large  number  of  persons  tax- 
able for  personal  property. 

Second.  That  the  affidavit  of  the  assessors  attached  to  the  assess- 
ment roll  was  materially  defective. 

Third.  That  the  warrant  annexed  to  the  assessment  roll  was  not 
under  the  seal  of  the  city  of  Rochester,  as  required  by  section  S6 
of  the  charter  of  said  city. 

Fourth.  That  no  effort  was  made  to  collect  the  tax  and  no  return 
was  ever  filed. 

If  the  appellant  was  displeased  with  the  action  of  the  assessors 
of  the  city  of  Rochester  in  omitting  from  the  assessment  roll  for 
the  year  1899  a  large  number  of  persons  taxable  for  personal  prop- 
erty, he  should  have  instituted  proceedings  by  certiorari  to  review 
the  actions  of  the  assessors  and  have  had  the  errors  corrected. 

The  statute  (Laws  of  1896,  chap.  908,  §  250  et  seq)  prescribes  the 
mode  of  certiorari  for  the  review  of  assessments  illegal,  erroneous  or 
unequal.  This  mode  furnishes  an  adequate  remedy  to  the  taxpayer  to 
correct  the  errors  of  the  taxing  ofScers,  and  no  doubt  was  intended 
by  the  Legislature  to  be  the  exclusive  remedy ;  but  where  there  is 
a  want  of  jurisdiction  in  the  taxing  officer  over  the  person  and  sub- 
ject-matter to  impose  a  tax,  the  assessment  is  void  and  the  jurisdic- 
tional defect  may  be  raised  in  any  proceeding  to  collect  the  tax. 
(  United  States  Trust  Comfany  v.  Mayor ^  etc.^  of  New  Tork^  144 
N.  Y.  488 ;  PeopU  ex  rel.  D.  <&  H.  C.  Co.  v.  Parker,  117  id.  86.) 

The  question  next  under  consideration  involves  the  inquiry 
whether  the  requirements  of  the  statute  as  to  the  seal  are  manda- 
tory or  dirijctory.  If  the  former,  then  the  warrant  is  defective  ;  if 
merely  directory,  then  the  omission  is  not  fatal. 

The  city  charter  (§  86)  expressly  directs  that  there  shall  be 
annexed  to  the  assessment  rolls  a  warrant  under  the  hand  of  the 
mayor  and  the  seal  of  the  city  of  Rochester,  commanding  the  city 
treasurer  to  collect  from  the  several  persons  named  in  the  assess- 
ment rolls  the  several  sums  levied  as  taxes  in  the  columns  of  such 
rolls. 

If  such  a  law  was  merely  directory,  then  warrants  for  the  collec- 
tion of  taxes  would  be  as  valid  without  a  seal  as  with  one.  Every 
mayor  whose  duty  it  is  to  sign  the  warrant  and  attach  the  seal  of  the 
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city  thereto  would  be  at  liberty  to  omit  any  one  of  the  statutory 
requirements.  One  mayor  might  conclude  that  the  ceremony  of 
attaching  a  seal  was  idle  and  useless.  Another  might  think  that 
the  warrant  would  be  sufficient  with  a  seal  and  that  the  name  of 
the  mayor  would,  therefore,  be  superfluous.  Another  might  reach 
the  conclusion  that  all  of  these  requirements  of  the  law  were 
unnecessary  and  omit  them  altogether.  Under  such  a  system,  how 
would  the  officer  into  whose  hands  the  warrant  was  delivered  for 
execution  know  whether  he  would  be  protected  in  enforcing  the 
collection  of  taxes  ? 

When  the  statute  provides  that  a  seal  shall  be  used,  the  court 
lias  no  power  to  adjudge  that  the  mayor's  signature  to  the  warrant 
without  the  seal  is  sufficient.  The  seal  is  as  essential  under  the  law 
as  the  signature  of  the  mayor,  and  in  its  absence  the  warrant  must 
be  held  to  confer  no  power  upon  the  officer  to  whom  it  is  directed. 
The  statutory  requirements  can  only  be  satisfied  by  signing  and 
sealing  the  warrant.  These  requirements  are  mandatory,  and  a 
failure  on  the  part  of  the  official  whose  duty  it  is  to  issue  the  war- 
rant to  comply  with  the  law  in  that  respect  renders  the  warrant 
void.  The  warrant,  therefore,  issued  under  the  hand  of  the  mayor, 
but  without  the  seal  of  the  city  of  Rochester,  was  void,  and  the  col- 
lection of  appellant's  tax  for  the  year  1899  cannot  be  enforced  in 
these  proceedings. 

Lochwood  V.  Gehlert  (127  N.  Y.  241)  was  an  action  of  ejectment 
to  recover  possession  of  a  parcel  of  land.  Defendant  claimed  title 
under  a  tax  lease  purchased  at  a  tax  sale,  which  was  regular  in  form 
except  that  there  was  no  seal  to  the  certificate,  as  required  under 
the  statute.  Judge  Yann,  in  discussing  the  necessity  of  a  seal,  in 
his  opinion  said :  "  It  is  contended  that  the  seal  is  unnecessary  and 
that  the  provision  for  its  use  is  merely  directory.  It  is  mandatory 
in  form,  for  the  statute*  commands  that  the  Comptroller  '  shall 
under  his  hand  and  seal,  certify  to  the  fact.'  If  not  mandatory  as 
to  the  seal,  is  it  mandatory  as  to  the  signature  ?  If  the  courts,  by 
construction,  may  dispense  with  the  one,  why  may  they  not  dispense 
with  the  other,  or  with  both  ? "  {Smith  v.  RcmdaU,  3  Hill,  495  ; 
Chuon  V.  Baldwin,  152  N.  Y.  204,  210.) 

*Laws  of  1882,  chap.  410,  §  W6.— [Rep. 
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It  is  urged  by  the  learned  coonsel  for  the  respondoDt  that  theae 
defects  were  cared  by  chapter  200  of  the  Laws  of  1901^  as  amended 
by  chapter  719  of  the  Laws  of  1901  (amdg.  Laws  of  1880,  chap.  14, 
§§  198, 199). 

If  these  statutes  are  oonstitotional,  the  regokrity  of  the  proceed- 
ings referred  to  trader  the  city  charter  most  be  upheld.  It  will  be 
seen  that  there  are  two  corative  statutes,  the  title  of  the  &st  being, 
'*  An  Act  to  amend  the  charter  of  the  city  of  Bochest^  relative 
to  expenses  incident  to  improvements,"  and  that  of  Uie  second, 
'^  An  Act  to  amend  *  *  *  and  to  consolidate  therewith  the 
several  acts  in  relation  to  the  charter  of  said  city  relative  to  expenses 
incident  to  improvements."  The  titles  of  both  of  these  acts  relate 
to  ^  expenses  incident  to  improvements." 

Article  8,  section  16,  of  the  State  Constitution  ezpreasly  provides 
that  '^  Ko  private  or  local  bill,  which  may  be  passed  by  the  Legis- 
lature, shall  embrace  more  than  one  subject,  and  that  riiall  be 
expressed  in  the  title." 

The  amendment  of  the  charter  of  the  city  of  Rochester  was  local 
within  the  meaning  of  the  Constitution.  {People  v.  (yjirietij  38 
N.  Y.  193 ;  People  v.  Bills,  35  id.  449 ;  Gaskin  y.  Meek,  42  id. 
186 ;  Matter  of  Estate  of  GodcUvrd,  94  id.  548.) 

The  act  has  no  force  beyond  the  corporate  limits  of  that  city  and 
is,  therefore,  confined  to  a  particular  locality. 

The  next  question  is,  whether  any  subject  is  contained  in  the  act 
not  embraced  in  the  title. 

If  an  act  of  the  Legislature,  local  or  private  in  character,  embraces 
two  or  more  distinct  subjects,  or  embraces  but  one  subject,  and  the 
title  does  not  express  the  subject,  the  act  must  be  held  void  as  a 
violation  of  a  positive  requirement  of  the  Constitution.  {People 
V.  niUsy  supra ;  People  v.  AUen,  42  N.  Y.  419 ;  People  ex  rel. 
City  of  Rochester  v.  Briggs,  50  id.  553 ;  Mayor,  etc.,  of  New 
York  V.  Jf.  R.  Co.,  143  id.  22 ;  Tingue  v.  ViUage  of  PoH  Chester, 
101  id.  302.) 

The  purpose  and  object  of  the  Legislature  in  passing  the  act  is  to 
be  judged  ^  y  the  body  of  the  act  itself,  and  the  great  objection  to 
the  validity  of  the  law  is,  that  the  Legislature  has  in  the  body  of 
the  act  sought  to  legalize  every  general  tax  or  local  assessment  upon 
any  property  real  or  personal  in  the  city  of  Rochester,  and  these 
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8abJ6CtB  are  not  expreesed  or  indicated  in  the  title  of  the  bilL  In 
the  enactment  the  Legidatare  has  entirely  lost  sight  of  the  limita- 
tion and  subject  expressed  by  the  title. 

The  title  most  give  the  subject  expressed  in  the  act.  Here  the 
only  snbject  suggested  by  the  title  is  the  amendment  of  the  char- 
ter of  the  city  of  Rochester  *^  relative  to  expenses  incident  to 
improvements." 

A  person  reading  this  title  would  have  no  clue  whatever  to  the 
contents  of  the  body  of  the  act  which  attempts  to  legalize  every 
general  tax  or  local  assessment  in  the  city  of  Rochester. 

The  subject-matter  of  the  act  is  foreign  to  that  indicated  by  the 
title ;  theref  ore,  the  act  is  unconstitutional. 

This  conclusion  makes  it  unnecessary  to  consider  the  other  ques- 
tions raised  by  the  learned  counsel  for  the  appellant,  and  requires 
that  the  order  appealed  from  be  reversed,  with  ten  dollars  costs  and 
disbursements  to  the  appellant. 

SpsiNa  and  Hisoock,  JJ.,  concurred;  Williams,  J.,  concurred 
in  result ;  McLennan,  J.,  dissented. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  wiih  ten  dollars. 


Frank  M.  Bonta,  Respondent,  v.  Francis  W.  Gbidlbt,  Impleaded 
with  Willis  T.  Obidlet,  Appellant. 

CcfUraU  between  ttcckholdert  of  a  bank  and  a  third  per$on  for  the  eale  to  the  latter 
cf  etoek  in  the  bank  and  hit  election  and  continuance  for  five  yeart  as  cashier  ^^ 
a  complaint  alleging  a  breach  thereof  is  not  demurrable,  although  the  contract 
required  the  cashier  to  use  his  influence  **  towards  retaining  the  services  of  the 
present  board  cf  directors" 

The  complaint  in  an  action  brought  bj  Frank  M.  Bonta  against  Fnncis  W. 
Oiidley  and  Willis  T.  Gridlej  alleged  that  the  parties  entered  into  the  foUow- 
ing  agpreement: 

"  This  agreement  made  this  23nd  day  of  November,  1897,  by  and  between 

FmndB  W.  Gridley  and  Willis  T.  Gridley,  of  Syracuse,  K.  T.,  of  the  first 

part,  and  Frank  M.  Bonta,  of  the  same  place,  of  the  second  part,  Witnesseth: 

"  Wbekbas,  parties  of  the  first  part,  being  large  holders  of  the  capital  stock 

of  the  Salt  Springs  National  Bank  of  Syracuse,  are  desirous  that  said  second 
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party  should  purchase  stock  thereof,  and  should  remain  with  said  bank  and 
use  his  time  and  influence  to  promote  its  prosperity;  now,  in  consideration  of 
the  covenants  and  agreements  herein  contained,  to  be  performed  by  said  second 
party,  said  parties  of  the  first  part  jointly  and  severally  covenant  and  agree  to 
and  with  said  party  of  the  second  part  as  follows: 

"  1.  The  said  party  of  the  second  part  shall  be  elected  (unless  he,  himself, 
uses  his  own  influence  to  prevent  his  election)  cashier  of  the  Salt  Springs 
National  Bank  at  the  annual  meeting  thereof,  to  be  held  in  January,  1898,  and 
shall  continue  to  hold  such  office  for  the  space  of  five  (5)  years,  or  until  the 
annual  meeting  to  be  held  in  January,  1908,  unless  he  sooner  voluntarily  resigns 
such  position,  as  hereinafter  provided. 

"  2.  He  shall  receive  for  his  services  as  such  cashier  the  annual  salary  of 
twenty-five  hundred  dollars  (|2,600). 

"8.  HeshaU  have  the  power  and  authority  and  shall  perform  the  duties 
usually  performed  by  cashiers  of  National  Banks  in  Syracuse,  not  inconsistent 
with  law,  subject  to  the  by-laws  of  the  bank  and  the  resolutions  of  the  dis- 
count committee  and  Board  of  Directors  of  said  bank  relative  to  loans. 

"  4.  Said  first  parties  will  purchase  of  said  second  party  the  fifty  (50)  shares 
of  the  capital  stock  of  said  bank  purchased  by  him,  as  herein  provided,  at  any 
time  when  he  ceases  to  be  cashier  thereof,  and  pay  him  one  hundred  and  thirty- 
five  dollars  (|185)  per  share  therefor. 

"  In  consideration  of  the  premises  said  party  of  the  second  part  covenants 
and  agrees  to  and  with  said  parties  of  the  first  part,  that  during  the  five  years 
above  described,  or  so  long  as  he  may  remain  cashier  of  said  Salt  Springs 
National  Bank  (he  hereby  expressly  reserving  the  right  to  resign  such  position 
at  any  time),  he  will  devote  his  whole  time  and  attention  to  the  promotion  of 
the  interests  of  the  said  Salt  Springs  National  Bank,  and  will  exercise  such 
influence  as  he  may  possess  in  favor  of  said  bank  and  toward  retaining  the 
services  of  the  present  board  of  directors.  He  further  covenants  and  agrees  to 
buy  fifty  shares  of  the  capital  stock  of  the  Salt  Springs  National  Bank  at  a 
price  not  to  exceed  one  hundred  and  thirty -five  dollars  (|185)  per  share; " 
That  the  plaintiff  purchased  fifty  shares  of  the  capital  stock  of  the  bank  for 
$185  per  share  and  entered  upon  the  performance  of  his  duties  as  cashier;  that 
he  faithfully  performed  all  the  conditions  of  the  contract  on  his  part  until 
September  11,  1901,  when  he  was  discharged,  without  cause,  from  his  position 
as  cashier;  that  he  then  tendered  the  fifty  shares  of  stock  to  the  defendants 
and  demanded  the  sum  of  $185  per  share  therefor;  that,  upon  their  failure  to 
comply  with  such  demand,  he  sold  the  stock  at  public  auction  and  received 
therefor  $100  per  share. 
The  action  was  brought  to  recover  damages  for  the  breach  of  the  contract.  The 
plaintiff  demanded  judgment  in  the  sum  of  $8,750,  representating  the  loss  of 
$85  per  share  on  the  fifty  shares  of  stock  and  $2,000  as  liquidated  damages 
pursuant  to  a  clause  in  the  contract. 
Held,  that  an  interlocutory  judgment  overruling  a  demurrer  to  the  complaint 

should  be  affirmed; 
Davt  and  Williams,  JJ.,  dissented. 
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Per  McLknsah,  J.,  that  the  contract  set  forth  in  the  compUint  was  not  void  as 
against  public  policy; 

Per  McLknhan  and  Spbdig,  JJ.,  that  as  the  plaintiff  had  fully  performed  his 
part  of  the  contract,  and  the  defendants  had  had  the  benefit  of  such  perform- 
ance for  a  period  of  four  years,  the  latter  should  not  be  permitted  to  urge  its 
iuTnlidity. 

Appbal  by  the  defendant,  Willis  T.  Qridley,  from  an  interlocu- 
tory jadgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Onondaga  on  the 
5th  day  of  March,  1902,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  Onondaga  Special  Term,  overruling  a  demurrer 
to  the  complaint. 

The  defendants  demurred  to  the  plaintiff's  complaint  herein, 
upon  the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  from  the  judgment  overruling  such  demurrer 
this  appeal  is  brought 

The  complaint  demands  judgment  for  the  sum  of  three  thousand 
seven  hundred  and  fifty  dollars  ($3,750)  damages  for  the  alleged 
wrongful  breach  of  a  written  contract  entered  into  between  the 
parties  hereto,  of  which  the  following  is  a  copy : 

"  This  agreement  made  this  22nd  day  of  November,  1897,  by 
and  between  Francis  W.  Qridley  and  Willis  T,  Qridley,  of  Syra- 
cuse, N.  Y.,  of  the  first  part,  and  Frank  M.  Bonta,  of  the  same 
place,  of  the  second  part,  Witnesseth : 

"  Whbbeas,  parties  of  the  first  part,  being  large  holders  of  the 
capital  stock  of  the  Salt  Springs  National  Bank  of  Syracuse,  are 
desirous  that  said  second  party  should  purchase  stock  thereof,  and 
should  remain  with  said  bank  and  use  his  time  and  influence  to 
promote  its  prosperity ;  now,  in  consideration  of  the  covenants  and 
agreements  herein  contained,  to  be  performed  by  said  second  party, 
said  parties  of  the  first  part  jointly  and  severally  covenant  and 
agree  to  and  with  said  party  of  the  second  part  as  follows : 

'^  1.  The  said  party  of  the  second  pai*t  shall  be  elected  (unless  he, 
himself,  uses  his  own  influence  to  prevent  his  election)  cashier  of  the 
Salt  Springs  National  Bank  at  the  annual  meeting  thereof,  to  be 
held  in  January,  1898,  and  shall  continue  to  hold  such  office  for  the 
space  of  five  (5)  years,  or  until  the  annual  meeting  to  be  held  in 
January,  1903,  unless  he  sooner  voluntarily  resigns  such  position,  as 
hereinafter  provided. 
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'^  2.  He  shall  receive  for  his  servicee  as  such  cashier  the  annnal 
salary  of  twenty-five  hundred  dollars  ($2,500). 

"  3.  He  .shall  have  the  power  and  authority  and  shall  perform 
the  duties  usually  performed  by  cashiers  of  National  Banks  in 
Syracuse,  not  inconsistent  with  law,  subject  to  the  by-laws  of  the 
bank  and  the  resolutions  of  the  discount  committee  oxid  Board  of 
Directors  of  said  bank  relative  to  loans. 

^^  4.  Said  first  parties  will  purchase  of  said  second  party  the  fifty 
(50)  shares  of  the  capital  stock  of  said  bank  purchased  by  him,  as 
herein  provided,  at  any  time  when  he  ceases  to  be  cashier  thereof, 
and  pay  him  one  hundred  and  thirty-five  dollars  ($135)  per  share 
therefor. 

^^  In  consideration  of  the  premises  said  party  of  the  second  part 
covenants  and  agrees  to  and  with  said  parties  of  the  first  part,  that 
during  the  five  years  above  described,  or  so  long  as  he  may  remidn 
cashier  of  said  Salt  Springs  National  Bank  (he  hereby  expressly 
reserving  the  right  to  resign  such  position  at  any  time),  he  will 
devote  his  whole  time  and  attention  to  the  promotion  of  the  inter- 
ests of  the  said  Salt  Springs  National  Bank,  and  will  exercise  such 
influence  as  he  may  possess  in  favor  of  said  bank  and  toward  retain- 
ing the  services  of  the  present  board  of  directors.  He  further 
covenants  and  agrees  to  buy  fifty  shares  of  the  capital  stock  of  the 
Salt  Springs  National  Bank  at  a  price  not  to  exceed  one  hundred 
and  thirty-five  dollars  ($135)  per  share. 

^^  The  said  parties  hereto  further  jointly  and  severally  covenant 
and  agree  to  and  with  each  other,  that  in  case  of  the  breach  by  any 
of  the  parties  hereto  of  the  covenants  and  agreements  herein  con- 
tained, or  any  of  them,  that  the  party  guilty  of  such  breach  shall 
pay  to  the  other,  in  case  such  breach  occurs  during  the  year  1898, 
five  thousand  dollars  ($5,000) ;  in  case  the  breach  occurs  in  the 
year  1899,  four  thousand  dollars  ($4,000) ;  in  case  it  occurs  during 
1900,  three  thousand  dollars  ($3,000);  in  case  it  occurs  during 
the  year  1901,  two  thousand  dollars  ($2,000) ;  and  in  case  it  occurs 
during  the  year  1902,  one  thousand  dollars  ($1,000) ;  the  said  sums 
herein  provided  for  to  be  considered  as  liquidated  damages  for  the 
breach  of  this  contract  or  any  part  thereof,  and  in  no  respect  as  a 
penalty. 
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'^  In  Witness  Whereof,  the  parties  have  hereunto  set  their  hands 
and  seals  of  the  day  and  year  first  above  written. 

«  FRANCIS  W.  GRIDLEY.        [l.  s.] 
«  WILLIS  T.  GRIDLEY.  [l.  s.] 

"F.M.  BONTA.  [L.S.]'' 

It  is  alleged  in  the  complaint  that  in  or  about  December,  1897, 
the  plaintiff,  in  pursuance  of  the  covenant  in  said  agreement  upon 
his  part,  purchased  fifty  shares  of  the  capital  stock  of  said  bank^ 
and  paid  therefor  $135  per  share ;  that  the  plaintifi^  entered  upon 
tlie  performance  of  his  duties  as  cashier  of  said  bank  and  faithfully 
performed  all  the  conditions  upon  his  part  until  about  the  11th  day 
of  September,  1901,  when,  without  any  fault  on  his  part,  he  was 
discharged  and  removed  as  such  cashier,  and  thereupon  ceased  to  be 
cashier  thereof ;  that  thereafter,  and  on  or  about  the  eleventh  and 
eighteenth  days  of  September  respectively,  the  plaintiff  tendered  to 
said  Willis  T.  Gridley  and  Francis  W.  Gridley  said  fifty  shares  of 
stock,  and  demanded  the  sum  of  $135  per  share,  and  requested 
them  to  purchase  the  same  at  said  .price,  as  in  said  agreement  under- 
taken by  them  to  do,  which  they  and  each  of  them  refused  to  do ; 
that  thereafter,  and  on  the  30th  day  of  September,  1901,  plaintiff 
caused  said  stock  to  be  sold  at  public  auction  to  the  highest  bidder, 
after  due  notice  to  said  defendants  and  each  of  them,  and  after  due 
public  notice  of  said  proposed  sale,  and  upon  such  sale  received  for 
such  stock  only  $100  per  share.  The  loss  of  $35  per  share,  amount- 
ing in  the  aggregate  to  the  sum  of  $1,750,  added  to  the  amount  of 
the  liquidated  damages  which  each  of  the  parties  of  the  first  part, 
the  defendants,  agreed  to  pay  in  case  a  breach  of  said  agreement 
occurred  during  the  year  1901,  to  wit,  $2,000,  constitutes  the  dam- 
ages which  the  plaintiff  seeks  to  recover. 

£,  A,  BeTiedict^  for  the  appellant. 

ChaHes  P.  Ryam^  for  the  respondent 

McLennan,  J.  : 

For  the  purposes  of  this  review  we  must  regard  as  established 
all  the  allegations  of  fact  contained  in  the  complaint.  The  princi- 
pal reason  urged  by  appellant  for  the  reversal  of  the  interlocutory 
judgment  overruling  the  demurrer  is  that  the  contract  is  void,  as 
being  against  public  policy. 
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We  think  the  contract  set  forth  in  the  complaiDt  is  valid. 
Neither  party  to  the  contract  was  an  officer  or  director  of  the  bank. 
The  defendants  were  stockholders  only,  presumably  were  interested 
in  the  welfare  and  success  of  the  bank,  and,  so  far  as  appears,  in 
good  faith  desired  to  promote  the  best  interests  of  the  corporation 
in  which  they  were  thus  interested,  and  to  that  end  they  wished  to 
procure  the  services  of  the  plaintifi,  a  man  of  large  experience,  as 
cashier,  for  the  period  of  five  years,  and  by  the  contract  in  question, 
not  as  directors  or  officers  of  the  bank,  but  as  individuals,  undertook 
to  secure  such  services. 

To  the  end,  as  we  must  assume,  that  the  plaintiff  should  also 
have  a  pecuniary  interest  in  the  success  and  welfare  of  the  bank, 
the  defendants  required  him,  as  a  condition  of  his  employment,  to 
become  a  stockholder  and  to  purchase  fifty  shares  of  the  capital 
stock,  they  agreeing  that  at  any  time  the  plaintiff  should  cease  to  be 
cashier  they,  the  defendants,  would  purchase  from  him  such  stock, 
at  his  option,  and  pay  at  least  $135  per  share  therefor.  The 
plaintiff  agreed  that  while  he  remained  cashier  he  would  use  his 
influence  to  promote  the  best  interests  of  the  bank  and  to  retain  in 
office  its  then  existing  board  of  directors,  which,  for  aught  that 
appears,  was  for  the  best  interests  of  the  bank.  He  did  not  agree 
to  assist  in  electing  the  defendants  directors,  or  help  to  secure  to 
them  any  other  office,  nor  did  he  agree  to  vote  his  fifty  shares  of 
stock  in  any  particular  manner  or  for  any  particular  purpose. 

This  state  of  facts  clearly  distinguishes  the  case  at  bar  from  the 
class  of  cases  relied  upon  by  defendants'  counsel.  In  the  case  of 
Fennessy  v.  lioss  (90  Hun,  298 ;  6  App.  Div.  342)  the  plaintiff, 
who  was  a  stockholder  in  three  corporations,  entered  into  a  contract 
by  which  the  defendant  agreed  to  purchase  stock  of  the  plaintiff, 
and  the  plaintiff  agreed  that  the  defendant  should  have  the  man- 
agement of  the  three  corporations  and  equal  representation  with  the 
plaintiff  in  the  board  of  directors,  and  an  annual  salary  fixed  by  the 
contract.  In  that  case,  also,  the  contract  was  entirely  executory. 
It  was  held  that  such  a  contract  was  not  enforcible. 

The  same  distinction  exists  between  the  case  at  bar  and  the  casd 
of  Ouemsey  v.  Cooh  (120  Mass.  501). 

So  far  as  we  have  been  able  to  discover,  it  has  not  yet  been  held 
by  any  court  that  two  stockholders  of  a  corporation  may  not  legiti- 
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mately  agree  between  themselyes  to  use  their  influence  jointly  to 
secure  the  election  of  a  certain  board  of  directors  of  such  corpora- 
tion, even  if  one  of  such  stockholders  happens  to  be  its  cashier, 
provided  only  that  the  proposed  agreement  is  entered  into  in  good 
faith  and  for  the  purpose  of  promoting  the  best  interests  of  the  cor* 
poration,  and  in  fact  does  promote  its  best  interests.  {Barnes  v. 
Browny  80  If.  Y.  527.)  But,  in  addition  to  the  contract  having  been 
fully  performed  by  the  plaintiff,  and  the  defendants  having  had  the 
benefit  of  such  performance  for  a  period  of  four  years,  they  ought 
not  now  to  be  allowed  to  urge  its  invalidity. 

In  the  case  of  National  Wall  Paper  Co.  v.  Hdbbe  (90  Hun,  288) 
the  court  said :  '^  It  is  urged,  however,  upon  the  part  of  the  defend* 
ant,  that  the  contract  which  was  entered  into  by  his  firm  and  him* 
self  vrith  the  plaintiff  was  void  because  it  was  part  of  a  corrupt  and 
wicked  conspiracy  against  the  law  and  public  policy  of  this  State  in 
that  it  was  a  combination  of  manufacturers  for  the  purpose  of  put* 
ting  up  the  price  of  goods  and  down  the  price  of  wages.  In  view 
of  the  fact  that  the  defendant  retained  the  price  which  was  paid  for 
his  corrupt  and  wicked  agreement,  it  is  difficult  to  see  how  he  can 
claim  that  he  should  be  absolved  from  its  obligations  or  how  he  can 
claim,  being  a  party  to  the  instrument  and  having  received  that 
which  he  considered  an  adequate  consideration  for  the  restraint 
which  was  put  upon  his  volition,  that  such  restraint  should  be 
removed  and  he  be  permitted  to  enjoy  the  fruits  of  what  he  claims 
to  be  his  unlawful  agreement.  We  do  not  think  that  the  defendant 
is  in  a  position  to  attack  this  contract-,  certainly  not  with  its  fruits 
in  his  pocket." 

One  who  accepts  and  retains  the  benefits  of  a  contract  cannot 
allege,  as  a  defense  to  an  action  upon  it,  that  it  is  void  as  against  pub* 
lie  policy.  {N(Me  v.  McOnrh^  16  Misc.  Rep.  461 ;  J^efwmom  v. 
NeUis,  97  N.  Y.  285  ;  Ry<m  v.  Box,  84  id.  307.) 

The  conclusion  is  reached  that  the  interlocutory  judgment  over- 
ruling the  demurrer  should  be  affirmed,  with  costs,  with  leave  to 
the  defendants  to  answer  within  twenty  days  after  entry  and  service 
of  a  copy  of  this  order. 

Spring,  J.,  concurred  in  second  ground  stated  in  opinion ;  His- 
oooK,  J.,  concurred  in  result ;  Davy,  J.,  dissented  in  an  opinion  in 
which  "Williams,  J.,  concurred. 
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Davy,  J.  (dissenting) : 

The  principal  qnestion  in  this  case  is  whether  the  contract,  which 
IB  made  a  part  of  the  complaint,  is  void  aa  against  public  policy. 

The  effect  of  the  contract  was  to  control  the  plaintiff  as  a  stock- 
holder and  an  officer  of  the  bank  in  retaining  the  old  board  of 
directors  in  office  during  the  period  of  five  years. 

The  plaintiff  occupied  a  position  of  trust  and  confidence  which 
required  him  to  look  only  to  the  best  interests  of  the  corporation, 
but  this  contract  placed  him  under  obligation  to  yote  to  retain  tlie 
old  board  of  directors  in  office,  even  though  it  was  for  the  best 
interest  of  the  corporation  to  elect  new  directors.  The  defendants, 
in  consideration  of  the  plaintiff  purchasing  the  fifty  shares  of  stock 
and  using  his  infiuence  to  keep  the  old  board  of  directors  in  office, 
agreed  to  elect  him  cashier  of  said  bank  for  five  years. 

A  stockholder  who  acts  with  others  in  a  matter  of  common 
interest  to  all  has  no  right  to  secure  to  himself  any  particular  profit 
or  advantage  over  his  associates  by  any  secret  or  undisclosed  agree- 
ment {Adams  v.  Ovthouaej  45  N.  Y.  322,  323 ;  BlUa  v.  MaMssotiy 
Id.  22.)  It  would  be  a  fraud  upon  the  other  stockholders  of  the 
corporation. 

The  defendants  had  no  power  to  control  the  business  of  the  cor- 
poration, or  to  enter  into  a  contract  binding  the  plaintiff  to  exercise 
his  influence  to  retain  the  services  of  the  old  board  of  directors.  It 
appears  upon  the  face  of  this  agreement  that  it  must  have  been 
made  for  the  private  advantage  and  benefit  of  the  parties  thereto. 
The  defendants  were  evidently  attempting  to  get  control  of  the 
corporation  to  shape  its  policy  and  control  its  business.  The  facts 
are  similar  in  many  respects  to  the  case  of  Guernsey  v.  Cook  (120 
Mass.  501.)  It  was  there  held  that  a  contract  by  which  a  stock- 
holder in  a  corporation,  in  consideration  of  the  purchase  of  a  part  of 
his  stock  at  a  price  named,  agreed  to  secure  to  the  purchaser  the 
office  of  treasurer  of  the  corporation  with  a  fixed  salary,  and  in  case 
of  his  removal  to  repurchase  the  stock,  was  void  as  against  public 
policy  and  was  a  fraud  on  the  other  members  of  the  corporation,  in 
the  absence  of  evidence  that  the  transaction  was  not  for  a  private 
benefit  of  the  shareholder,  or  that  it  was  consented  to  by  the  other 
members  of  the  corporation. 

It  was  plainly  the  intent  of  the  parties  to  this  contract  to  place  it 
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beyond  the  power  of  the  corporation  for  five  years  to  change  its 
directorsy  and  to  take  from  the  directors  the  power  to  appoint  or 
elect  any  other  cashier  than  the  plaintiff,  even  though  he  should 
prove  unfaithful  to  his  trust.  The  power  to  appoint  and  remove 
officers  of  the  corporation  rests  with  the  directors  and  this  power 
cannot  be  taken  away  by  a  contract  made  by  any  of  the  stockholders. 

The  stoekholders  have  but  few  functions.  All  contracts  of  a 
corporation  are  usually  made  by  or  under  the  direction  of  the  board 
of  directors.  They  have  the  exclusive  power  to  make  corporate 
contracts.  They  appoint  or  elect  the  officers  of  the  bank,  and  they 
can  act  only  as  a  board  duly  notified  and  assembled.  The  members 
of  the  board  cannot  individually  outside  of  the  meeting  make  any 
contract  that  will  bind  the  corporation,  unless  the  contract  is  sub- 
sequently ratified  by  the  board  of  directors.  Courts  do  not  permit 
stockholders  or  directors  to  trade  or  barter  away  the  offices  of  a 
corporation  for  their  own  private  advantage,  and  when  such  con- 
tracts are  attempted  to  be  enforced,  courts  have  uniformly  held  that 
they  were  void  as  against  public  policy.  {Fennessy  v.  Baaa^,  90 
Hun,  298 ;  6  App.  Div.  342 ;  Barnes  v.  Brawny  80  N.  Y.  627 ; 
Bli99  V.  MaUeson,  45  id.  22;  Barr  v.  N.  F.,  Z.  E.  dk  W.  B.  B. 
Co.,  125  id.  274.) 

The  rule  laid  down  in  Fennessy  v.  Boss  (90  Hun,  298)  is  appli- 
cable to  tills  case.  The  court  held  that  contracts  entered  into  by 
directors  and  officers  of  a  corporation  for  the  purpose  of  trading 
upon,  or  attempting  to  barter  away,  the  interests  of  a  corporation 
for  their  private  advantage  are  void  as  against  public  policy. 

The  same  case  came  before  the  Appellate  Division  (5  App.  Div. 
344)  upon  an  appeal  from  an  interlocutory  judgment  sustaining  a 
demurrer  to  and  dismissing  the  amended  complaint.  The  court 
said :  "^  We  are  unable  to  see  that  there  is  any  real  difference  between 
the  case  as  it  stood  upon  the  original  complaint  and  as  it  now  stands 
upon  this  amended  complaint.  It  still  remains  that  the  plaintiff 
was  bartering  away  the  offices  of  the  companies  and  a  representa- 
tion in  their  boards  of  directors.  It  was  not  only  a  contract  by  which 
the  plaintiff,  as  part  of  the  consideration  for  the  money  he  was  to 
reorive  for  his  shares,  agreed  to  make  the  purchaser  a  general  man 
ager  and  the  vice-president  of  the  corporation,  but  he  also  agreed  to 
keep  him  there  at  a  compensation  of  $1,500  for  the  first  year  and  at 
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a  larger  compenBation  afterwards."  The  court  held  that  this  con- 
tract was  void  as  against  public  policy,  and  was  a  fraud  on  the  other 
members  of  the  corporation. 

If  stockholders  are  dissatisfied  with  any  of  the  officers  of  the  bank 
their  remedy  is  to  induce  the  directors  to  elect  other  officers  in  the 
manner  and  at  the  time  provided  by  the  charter.  No  stockholder 
has  a  right  to  employ  officers  or  interfere  with  the  management  of 
a  banking  corporation,  nor  can  the  board  of  directors  be  controlled 
by  any  stockholder  in  the  exercise  of  discretionary  powers  conferred 
upon  them  by  the  charter. 

The  affairs  of  a  bank  must  necessarily  be  under  the  exclusive  con- 
trol of  its  directors,  and  they  are  required  to  perform  the  duties 
thereof  in  such  a  way  as  to  promote  the  best  interests  of  the  stock* 
holders.    {Casddy  v.  TTUmmmy  170  N.  Y.  516.) 

In  Smith  V.  Hurd  (12  Mete.  371,  385)  the  relations  of  stockhold- 
ers to  a  banking  corporation  are  stated  by  Chief  Justice  Shaw  with 
his  usual  deamess  and  precision.  He  said :  '^  Individual  members 
of  the  corporation,  whether  they  should  all  join,  or  each  act  severally, 
have  no  right  or  power  to  intermeddle  with  the  property  or  concerns 
of  the  bank,  or  call  any  officer,  agent  or  servant  to  account,  or  dis- 
charge them  from  any  liability." 

The  power  to  employ  the  cashier  and  the  other  officers  of  the 
bank  rested  solely  with  the  board  of  directors.  The  agreement, 
therefore,  was  unauthorized  by  the  bank,  and  was  invalid  as  contrary 
to  public  policy. 

While  it  is  true  that  the  objection  raised  by  the  defendant  that 
the  contract  is  illegal  comes  with  no  good  grace  from  him,  it  is  not 
allowed  to  prevail  against  him  on  the  ground  that  he  is  in  the  right, 
but  for  the  public  good,  and  also  for  the  reason  that  the  court  will 
not  lend  its  aid  to  either  party  to  enforce  a  contract  that  is  void  as 
against  public  policy. 

The  demurrer  to  the  complaint  should  be  sustained,  with  costs. 

Williams,  J.,  concurred. 

Interlocutory  judgment  affirmed,  with  costs,  with  leave  to  defend- 
ants to  withdraw  their  demurrer  and  answer  within  twenty  days 
after  entry  and  service  of  this  order,  upon  payment  of  the  costs  of 
the  demurrer  and  of  this  apppeaL 
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PoBTSB  D.  SxTTH,  Bespondeiity  v.  Lehioh  Yallst  Railboad  Cok* 

PANT,  Appellant.    (No.  1.) 

^tgiiffenee  —  foAen  the  giving  of  a  ngnal  hg  Ml  or  whistle  at  a  railroad  eroeeing  i», 
OB  matter'jof  law,  euffleient  —  the  jury  are  not  to  tpeettlate  as  to  what  elee  ehould  b$ 
done. 

In  an  action  to  recover  damages  for  personal  injuries  sustained  by  the  plaintiff 
in  a  coUision  which  occurred  at  midnight  at  a  railroad  crossing,  between  one  of 
the  defendant's  trains  and  a  carriage  in  which  the  plaintiff  was  riding,  the 
court  submitted  to  the  Jury  the  question  whether  any  signals  were  given  by 
bell  or  whistle  of  the  approach  of  the  train,  and  further  left  it  to  the  Jury  to 
say  whether  these  signals,  if  given,  constituted  a  timely  warning  or  adequate 
and  Bufflcient  protection  under  the  circumstances  of  the  case,  charging  that,  if 
they  did  not,  the  defendant  was  guilty  of  negligence. 

Neither  the  counsel  for  the  plaintiff  nor  the  court  suggested  any  other  act  or 
thing  which  might  or  should  have  been  done  by  the  defendant  and  the  failure 
to  do  which  the  Jury  might  find  constituted  negligence. 

EM,  that  a  Judgment  entered  upon  a  verdict  rendered  in  favor  of  the  plaintiff 
should  be  reversed  upon  the  ground  that,  under  the  conditions  surrounding 
the  crossing  and  the  accident  in  question,  it  should  be  held,  as  matter  of  law, 
that  if  the  signals  were  given,  as  claimed  by  the  defendant,  they  were 
sufficient; 

That,  as  the  plaintiff  had  not  suggested  what  other  things,  in  addition  to  the 
signals  by  bell  or  whistle,  the  defendant  should  have  done  by  way  of  giving 
warning  of  the  approach  of  the  train,  the  charge  of  the  trial  court  was  errone- 
ous in  that  it  permitted  each  Juror  to  speculate  as  to  what  would  be  timely, 
adequate  and  sufficient  warning  and  to  find  the  defendant  negligent  if  it  did 
not  give  such  warning  (per  Williams,  J.). 

Appsal  by  the  defendant,  the  Lehigh  Yalley  Railroad  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Ontario  on  the 
2d  day  of  July,  1901,  upon  the  verdict  of  a  jury  for  •$8,000,  and 
alBO  from  an  order  entered  in  said  clerk's  office  on  the  2d  day  of 
December,  1901,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Jfartin  Carey  and  James  McC.  Mitchell^  for  the  appellant. 

Thomas  Haines  and  Charles  F,  MiUer^  for  the  respondent. 

Williams,  J. : 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  event. 
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The  action  was  brought  to  recover  damages  for  injnries  to  the 
plaintiff  alleged  to  have  been  caosed  by  the  negligence  of  the 
defendant.  The  injuries  were  received  in  a  railroad  crossing  acci- 
dent, which  occurred  about  midnight  of  February  24,  1900,  at 
Farmington  station  on  the  defendant's  road.  The  plaintiff,  his 
wife,  two  sons  and  three  daughters,  riding  in  a  two-seated  carriage, 
drawn  by  two  horses,  and  driven  by  one  of  the  sons,  were  cross- 
ing  the  defendant's  railroad  tracks.  The  carriage  was  struck  by 
the  engine  of  a  fast  express  train,  and  the  wife,  the  three  daugh- 
ters and  one  son  were  killed.  The  plaintiff  and  the  son  who 
was  driving  were  the  only  survivors.  An  action  was  brought 
by  this  plaintiff,  as  administrator  of  his  wife,  to  recover  for 
her  death  in  that  accident.  That  action  was  tried  and  resulted 
in  a  verdict  for  the  plaintiff.  An  appeal  was  taken  to  this  court, 
where  the  judgment  and  order  denying  a  motion  for  a  new  trial 
upon  the  minutes  were  affirmed.  (61  App.  Div.  46.)  An  appeal 
was  taken  to  the  Court  of  Appeals  where  the  judgment  and  order 
were  reversed  and  a  new  trial  granted.  (170  N.  Y.  394.)  Upon 
the  appeal  in  that  case,  we  declined  to  hold  that  the  verdict  wa& 
contrary  to  the  evidence,  upon  the  questions  of  defendant's  negli- 
gence and  the  absence  of  contributory  negligence.  The  Court  of 
Appeals  held  that  it  could  not  be  said  as  a  matter  of  law  that  the 
defendant  was  free  from  negligence,  or  that  the  plaintiff's  intestate 
was  guilty  of  contributory  negligence.  The  reversal  by  that 
court  was  for  an  error  in  the  charge  of  the  trial  justice.  "When 
that  case  was  before  this  court  we  examined  and  considered  care- 
fully all  the  evidence  as  to  the  accident  and  the  questions  of  negli- 
gence on  either  side,  and  an  examination  of  the  record  upon  this 
appeal  leads  us  to  the  same  conclusion  we  arrived  at  in  the  former 
case.  The  evidence  here  is  quite  as  strong  in  support  of  this  ver- 
dict as  the  evidence  in  the  former  case  was  in  support  of  the  verdict 
therein.  This  court  would  not  be  justified,  under  the  recent  deci- 
sions of  the  Court  of  Appeals  as  to  contributory  negligence  in  these 
crossing  accident  cases,  in  holding  that  this  verdict  was  contrary 
to  the  e\ddence.  While  we  have  power  to  afford  such  relief  in  a 
proper  case,  we  must  still  have  in  mind,  and  be  governed  by,  the 
decisions  of  the  court  of  last  resort  as  to  what  constitutes  contribu- 
tory negligence,  and  under  what  circumstances  and  upon  what 
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evidence  that  question  is  within  the  province  of  the  jury  and  ig 
not  to  be  determined  by  the  court.  It  is  in  this  sense  that  we  said 
in  the  former  case  that  the  Court  of  Appeals  had  left  us  little  to  do 
in  reviewing  this  question  in  crossing  cases.  The  Court  of  Appeals 
reviewed  the  evidence  in  that  case  very  fully,  and  expressed  its 
opinion  quite  decidedly  to  the  effect  that  the  questions  of  negligence 
and  contributory  negligence  were  for  the  jury,  and  if  we  needed 
anything  to  confirm  our  opinion  expressed  in  that  case  we  could 
readily  find  it  in  the  opinion  of  the  Court  of  Appeals. 

There  is,  however,  a  question  involved  in  this  appeal,  which  was 
not  presented  or  considered  in  the  former  case  when  it  was  before 
us.  The  only  ground  of  negligence  then  submitted  to  the  jury 
was  the  failure  to  ring  the  bell  and  sound  the  whistle.  The  court 
expressly  limited  the  issue  of  negligence  to  the  failure  to  give  these 
signals.  In  the  present  case  the  court  did  not  so  limit  the  issue. 
It  submitted  to  the  jury  the  issue  as  to  the  signals  by  bell  and  whis* 
tie,  but  it  did  not  stop  there.  It  further  left  it  to  the  jury  to  say 
whether  these  signals  if  given  constituted  a  timely  warning  or  ade- 
quate and  sufficient  protection  under  the  circumstances  of  the  case, 
charging  that  if  they  did  not,  then  the  defendant  was  guilty  of  neg- 
ligence, which  rendered  it  liable  in  the  case.  Neither  the  counsel 
for  the  plaintiff  nor  the  court  suggested  any  other  act  or  thing 
which  might  or  should  have  been  done  by  the  defendant  and  the 
fidlure  to  do  which  the  jury  might  find  constituted  negligence. 
The  jury  were  left,  each  one  for  himself,  to  speculate  in  his  own 
mind  as  to  what  the  defendant  should  have  done,  and  because  that 
was  not  done,  to  find  negligence  which  rendered  the  defendant 
liable.  It  is  undoubtedly  true  that,  under  some  peculiar  circum- 
stances, the  usual  ordinary  crossing  signals  by  bell  and  whistle 
might  be  held  not  fairly  to  measure  the  full  duty  of  the  railroad  in 
approaching  a  grade  crossing.  Such  a  case  was  Petrie  v.  iV.  Y. 
a  cfe  H,  B.  R.  R.  Co.,  63  App.  Div.  475  ;  affd.,  171  N.  Y.  638.) 

The  crossing  in  that  case  was  a  particulariy  dangerous  one,  one 
as  to  which  the  rule  referred  to  might  be  well  applied,  and  was 
applied. 

It  may  be  doubted  whether  the  crossing  in  this  case  was  one, 
under  the  circumstances  surrounding  this  accident,  to  which  the 
rule  would  be  applicable.    It  was  no  more  dangerous  in  itself  than 
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ordinary  crofisings.  The  only  drcamstanoe  which  rendered  it 
peculiarly  dangerous  at  the  time  in  question  was  the  atmospheric 
condition,  the  wind,  the  storm.  Under  ordinary  circumstances,  and 
at  ordinary  crossings,  the  usual  signals  by  bell  and  whistle  would  be 
the  full  measure  of  the  duty  of  the  railroad  company  in  giving 
warning  of  the  approach  of  a  train  to  a  crossing.  I  am  not  pre- 
pared to  say  that  the  crossing  and  the  circumstances  attending  the 
accident  in  question  were  not  such  as  to  permit  the  application  of 
the  rule  laid  down  in  the  Petrie  case,  and  that  the  jury  were  not 
authorized  to  find  that  the  defendant  failed  to  perform  its  full 
duty  of  giving  warning  of  the  approach  of  this  fast  express  to  the 
crossing,  even  though  it  gave  the  usual  signals  by  bell  and  whistle. 
The  more  serious  question  is  whether  the  court  submitted  that  ques- 
tion to  the  jury  in  a  proper  way.  It  would  not  do  to  say  to  a  jury 
that  it  was  the  'duty  of  a  railroad  company  to  give  timely,  adequate 
and  sufficient  warning  of  the  approach  of  its  train  to  a  crossing,  and 
if  it  did  not  do  that  it  was  guilty  of  negligence ;  that  would  leave 
the  jury  to  speculate,  each  man  for  himself,  as  to  what  was  timely, 
adequate  and  sufficient  warning,  and  some  or  all  of  the  jury  might 
well  base  a  verdict  upon  something  which  if  known  to  the  court 
would  be  held  improper.  The  ordinary  rule  has  always  been  to 
suggest  what  warning  the  plaintifi  claimed  should  have  been  given 
and  leave  it  to  the  jury  to  say  whether  it  was  necessary  to  give  that 
warning,  and  whether  in  fact  it  was  given.  And  this  rule  has 
ordinarily  been  applied  to  the  signals  by  bell  and  whistle.  When 
it  is  claimed  these  signals  are  inadequate  and  insufficient,  under  the 
peculiar  circumstances  of  any  case,  then  certainly  the  plaintifi 
should  suggest  what  other  things  should  have  been  done  by  way  of 
giving  warning,  and  the  jury  should  then  have  been  left  merely  to 
say  whether  the  things  suggested  should  have  been  done  and 
whether  they  were  in  fact  done.  The  rights  of  the  parties  would 
then  be  fully  protected,  and  only  proper  questions  would  be  passed 
upon  by  the  jury.  Under  a  general  charge  such  as  was  given  in 
this  case,  that  the  jury  might  say  whether  the  defendant  performed 
its  full  duty  by  way  of  warning,  even  if  it  gave  the  usual  signals  by 
bell  and  whistle,  without  any  suggestion  as  to  what  it  was  claimed 
the  defendant  had  still  left  undone,  the  jury  were  left  to  speculate^ 
to  conceive  in  their  own  individual  minds,  of  any  fanciful  or  ridicu* 
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Ions  warning  that  the  defendant  should  have  given,  and  because  it 
did  not  give  that  to  find  negligence  was  established. 

I  do  not  think  this  distinct  question  was  passed  upon  in  the  Petrie 
case.  When  that  case  was  before  this  court  the  prevailing  opinion 
expresalj  stated  that  the  exception  by  the  defendant  was  not  sufS- 
dentlj  explicit  to  fairly  raise  this  question,  and  that  the  charge  in 
its  entirety  was  not  open  to  this  criticism.  The  Coart  of  Appeals 
affirmed  that  case  without  opinion,  and  we  may  well  assume  their 
decision  was  made  without  passing  upon  this  question.  It  seems  to 
me  the  Court  of  Appeals  never  have  held  such  a  general  charge 
proper,  and  will  never  do  so,  when  the  question  is  properly  before 
it.  The  question  is  not  so  pointedly  presented  in  this  case  as  it 
might  have  been,  but  I  think  it  is  sufficiently  raised  to  require  us  to 
pass  upon  the  propriety  of  this  form  of  presentation  to  the  jnry, 
and  for  error  in  this  regard  the  judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  event. 

MoLicNNAN,  Sfbino  and  Hisooox,  JJ.,  concurred  in  result,  upon 
the  ground  that,  under  the  conditions  surrounding  the  crossing  and 
accident  in  question,  it  should  be  held,  as  matter  of  law,  that  if  the 
signals  were  given,  as  claimed  by  the  defendant,  they  were  suffi- 
cient ;  Davt,  J.,  not  sitting. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event,  upon  questions  of  law  only,  the 
facts  having  been  examined  and  no  error  found  therein. 


PoBTEs  D.  SioTH,  Respondent,  v.  Lehioh  Yalley  Railroad  Com- 
pany, Appellant.    (No.  2.) 

AddUional  aUowanee  qf  eatU — an  action  to  recover  for  penonal  injuria  in  a  col- 
Ueion  at  a  railroad  eromng  i»  not  extraordinary. 

An  iction  to  recoTer  damages  for  penoiial  injuries,  sustained  in  a  collision  at  a 
lailroad  croesing,  may  be  difficult,  but  cannot  be  said  to  be  extraordinary,  and, 
consequently,  an  extra  allowance  of  costs  cannot  be  granted  in  such  an  action. 
(Code  CiT.  Proc.  g  8258.) 

Appkal  by  the  defendant,  the  Lehigh  Yalley  Railroad  Company, 
from  an  order  of  the  Supreme  Court,  made  at  the  Monroe  Special 
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Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  Onta* 
rio  on  the  2d  day  of  Jolj,  1901,  granting  the  plaintiff  an  extra 
allowance  of  $400,  that  sum  being  five  per  cent  of  the  yerdict  of 
$8,000  recovered  by  the  plaintiff. 

The  action  was  brought  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  in  consequence  of  a  collision  at  a  railroad 
crossing  between  one  of  defendant's  trains  and  a  carriage  in  which 
the  plaintiff  was  riding. 

Martin  Carey  and  James  McC.  Mitchell j  for  the  appellant. 

Thomas  HadneSy  for  the  respondent. 

Williams,  J. : 

The  order  should  be  reversed,  with  ten  dollars  costs  and  disburse* 
ments,  and  the  motion  denied,  with  ten  dollars  costs. 

In  order  to  authorize  the  granting  of  an  extra  allowance,  a  case 
must  be  both  difficult  and  extraordinary.     (Code  Civ.  Proc.  §  3253.) 

While  a  railroad  crossing  accident  case  may  be  difficult  and 
require  much  labor  and  expense  in  the  trial,  such  a  case  cannot  be 
said,  in  any  sense,  to  be  extraordinary.  Cases  of  this  kind  are  very 
common.  Our  courts  are  continually  trying  them  and  reviewing 
them  on  appeal. 

Extra  allowances  should  not  be  granted  in  these  cases,  unless  they 
come  clearly  within  the  provisions  of  the  statute. 

The  verdicts  are  ordinarily  large  enough,  and  create  a  sufficient 
burden  upon  the  railroads,  without  granting  extra  allowances.  In 
this  case  the  plaintiff  is  adequately  compensated  in  the  verdict  and 
the  statutory  costs. 

The  order  should,  therefore,  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  denied,  with  ten  dollars  costs. 

McLennan,  Spbino  and  Hisoook,  J  J.,  concurred ;  Davy,  J,,  not 
sitting. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied. 
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Sasah  a.   Shebman,  Appellant,  v.  Caroline  A.   Allison, 

Beepondent. 

An  atngnmefU  by  a  husband  qf  a  poUey  qfinturanee  Unud  an  Ms  life  for  hi$  wiffs 
bej^fU  M  a  ocnuent  to  the  wif^e  alignment  thereof, 

Cbapter  948  of  the  Laws  of  1879,  requiring  the  written  consent  of  a  hushftnd  to 
an  aMignment  by  his  wife  of  a  policy  of  insurance  issued  upon  the  husband's 
life  for  the  benefit  and  use  of  the  wife,  is  satisfied  where  the  husband,  con- 
temporaneously with  the  assignment  by  the  wife  and  as  a  part  of  tlie  same 
transaction,  executes  a  separate  assignment  of  the  policy  to  the  assignee  on 
the  same  sheet  of  paper  which  contains  the  assignment  from  the  wife. 

Appsal  by  the  plaintiff,  Sarah  A.  Sherman,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Onondaga  on  the  12th  day  of  April, 
1902,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
Onondaga  Special  Term,  awarding  to  the  defendant  the  proceeds  of 
a  certain  policy  of  life  insurance. 

Ber^amin  Stotz^  for  the  appellant. 

Albert  P.  Fowle^^  for  the  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  of  Mebwin,  J.,  delivered 
at  Special  Term ;  McLeknan,  Spbing,  Williams  and  Davt,  J  J., 
concurred  ;  Hiscook,  J.,  not  sitting. 

The  following  is  the  opinion  of  Miebwik,  J.,  delivered  at  Special 
Term: 

Mkbwin,  J. : 

On  the  30th  day  of  May,  1867,  the  Connecticut  Mutual  Life 
Insurance  Company  issued  its  policy  of  insarance  upon  the  life  of 
Jireh  Sherman  in  the  sum  of  $5,000,  for  the  sole  use  of  the  plain* 
tif^  his  wife,  payable  at  his  death  to  his  wife  if  she  survived  him  ; 
if  not,  then  to  her  children.  The  annual  premium  to  be  paid  was 
$166.  On  the  26th  day  of  May,  1899,  Jireh  Sherman  died.  In 
January,  1900,  the  plaintiff  commenced  an  action  against  the 
insurance  company  for  the  recovery  of  the  amount  of  the  policy. 
Thereafter,  upon  the  allegation  that  this  defendant  claimed  to  own 
App.  Div.— Vol.  LXXVII.        4 
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the  policy  and  the  moneys  payable  thereon,  such  proceedings  were 
had  that  the  insurance  company  paid  into  court  the  proceeds  of  the 
policy,  being  the  sum  of  $4,858.56,  and  Caroline  A.  Allison  was 
substituted  as  defendant  in  place  of  the  company.  The  claim  of 
this  defendant  is  that,  by  virtue  of  assignments  made  by  the  plain- 
tiflE  and  by  Jireh  Sherman  on  the  10th  day  of  October,  1879,  to 
George  F.  Comstock  and  by  him  to  this  defendant  in  December,. 
1882,  and  on  June  26, 1889,  she  is  the  owner  of  the  policy  and  the 
moneys  in  controversy. 

It  appears  that  on  October  10,  1879,  the  plaintiff,  by  an  instru- 
ment  in  writing,  signed  by  her  and  dated,  and  duly  acknowledged 
that  day,  for  value  received,  transferred  all  her  right,  title  and 
interest  in  the  policy  to  George  F.  Comstock.  On  the  same  day 
Jireh  Sherman,  by  an  instrument  in  writing,  signed  by  him  and 
bearing  the  same  date  and  duly  acknowledged  by  him  on  that  day^ 
in  consideration  as  therein  expressed  of  $1,428.88  to  him  paid^ 
transferred  all  his  right,  title  and  interest  in  the  policy  to  George 
F.  Comstock.  These  instruments  are  on  the  same  paper,  are 
acknowledged  before  the  same  notary,  and  their  execution  and 
delivery  must,  I  think,  be  assumed  to  have  been  part  of  one  and  the 
same  transaction.  The  consideration  stated  as  $1,428.88  appears  ta 
be  the  amount  of  the  cash  premiums  paid  on  the  policy  up  to  that 
date. 

The  assignee,  George  F.  Comstock,  by  verbal  transfer  in  Decem* 
ber,  1882,  and  by  written  transfer  on  June  26,  1889,  transferred 
the  policy  to  the  defendant,  and  since  the  transfer  from  the  plaintiff 
and  her  husband  to  the  said  George  F.  Comstock  tlie  latter  or  the 
defendant  have  paid  or  caused  to  be  paid  all  the  premiums  upon 
the  policy. 

By  chapter  248  of  the  Laws  of  1879  it  is  provided  as  follows : 
^^  All  policies  of  insurance  heretofore  or  hereafter  issued  within  the 
State  of  New  York  upon  the  lives  of  husbands  for  the  benefit  and 
use  of  their  wives,  in  pursuance  of  the  laws  of  the  State,  shall  be^ 
from  and  after  the  passage  of  this  act,  assignable  by  said  wife  with 
the  written  consent  of  her  husband ;  or  in  case  of  her  death  by  her 
legal  representatives,  with  the  written  consent  of  her  husband,  te 
any  person  whomsoever,  or  be  surrendered  to  the  company  iaaning^ 
such  policy,  with  the  written  consent  of  the  husband." 
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The  main  question  in  this  case  is,  whether  the  written  transfer 
from  the  husband  to  Comstock  was  in  effect  a  written  consent  to 
the  transfer  from  the  wife  to  Comstock,  within  the  meaning  of  the 
statute  ? 

The  statute  does  not  state  in  what  manner  the  consent  shall  be 
given.  It  does  not  require  that  the  husband  shall  join  in  the  trans- 
fer. If  he  in  fact  does  join  with  the  wife  in  a  written  assign- 
ment that  is  a  sufficient  consent  to  meet  the  requirements  of  the 
statute.  {Anderson  v.  Goldsmidt^  103  N.  Y.  617.)  In  the  case 
cited  the  form  of  the  assignment  executed  by  the  husband  and  wife 
was :  "  We,  Barbara  and  Joseph  Goldschmidt  -j-  *  *  *  hereby 
assign,  sell,  set  over,  and  deliver  to  said  John  Anderson  all  our 
right,  title  and  interest  in  and  to  said  policy." 

So  that  if  the  husband  aud  wife  join  in  transferring  all  their 
right,  title  and  interest  in  the  policy  that  is  enough.  The  husband 
by  a  transfer  of  his  interest  does  not  in  terms  consent  that  the  wife 
may  transfer  her  interest,  but  the  act  is  such  that,  as  said  in  the 
Anderson  case,  the  purpose  of  the  statute  is  thereby  fully  answered. 

In  the  present  case  the  assignment  of  the  husband  is  separate 
from  that  of  the  wife.  It  is,  however,  part  of  the  same  transaction 
and  executed  and  delivered  at  the  same  time  as  that  of  the  wife. 
Upon  the  paper  upon  which  both  assignments  are  written  there  first 
appears  a  description  of  the  policy  and  a  statement  of  the  premiums 
paid,  and  each  assignment  refers  to  this  description,  the  one  by  the 
expression,  "the  above-described  policy,"  and  the  other  by  the 
expression,  "  the  foregoing  policy." 

These  assignments,  being  part  of  one  and  the  same  transaction, 
should  be  read  together,  and  if  so  they  are  together  just  as  forceful 
as  the  assignment  in  the  Anderson  case  and  answer  just  as  fully  the 
purpose  of  the  statute. 

Upon  the  face  of  the  papers  the  husband  received  from  Comstock 
substantially  the  full  value  of  the  policy.  He  intended,  if  honest, 
that  Comstock  should  have  an  operative  transfer.  So  that  if  the 
intent  of  the  husband  is  the  test,  his  transfer  should  be  construed  to 
be  a  written  consent. 

\8ic 
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The  logic  of  the  Anderson  case  leads  directly,  I  think,  to  the  con- 
elusion  that  there  is  here  a  sufficient  written  consent 

The  Anderson  case  is  not  overruled  or  limited  by  the  case  of 
DcmaTumeer  v.  WaUenstein  (169  N.  Y.  199).  The  cases  of  Slooomh 
T.  Bay  (128  N.  C.  671)  and  Bamdaon  r.  Cox  (113  Ala.  610),  cited 
by  the  counsel  for  plaintiff,  involved  the  construction  of  statutes 
unlike  the  one  applicable  to  this  case. 

It  follows  that  the  defendant  is  entitled  to  the  fund. 

Findings  or  decision  in  short  form  may  be  submitted. 
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Hbnbt  SuimHEiHEB,  Appellant,    v.    The   Citt  of  New   Yobk, 

Bespondent.* 

Jfegligenee — duty  cf  a  dty  in  regard  to  the  construction  and  maintenance  of  a 

sewer. 

All  that  is  required  of  a  municipal  corporation  when  building  a  sewer  is,  that  it 
shall  adopt  a  plan  of  construction  which  is  reasonably  calculated  to  meet  the 
needs  of  the  present  and  those  of  the  future  so  far  as  they  can  be  reasonably 
anticipated.  If  it  performs  this  duty  and  thereafter  properly  maintains  such 
sewer,  it  is  not  liable  for  injuries  to  property  resulting  from  the  overflow  of 
the  sewer  occasioned  by  a  rain  storm  of  extraordinary  -violence. 

What  evidence  is  insufficient  to  warrant  a  finding  that  an  overflow  of  a  sewer 
was  due  to  negligence  in  the  construction  of  the  sewer  or  in  its  subsequent 
maintenance,  considered. 

O'Brien  and  Hatch,  JJ.,  dissented. 

Appeal  by  the  plaintiff,  Henry  Snndheimer,  from  a  judgment 
of  the  Supreme  Conrt  in  favor  of  the  defendant,  entered  in  the 
ofSce  of  the  clerk  of  the  county  of  New  York  on  the  15th  day  of 
Jannary,  1902,  upon  the  verdict  of  a  jury  rendered  by  direction  of 
the  court,  and  also  from  an  order  entered  in  said  clerk's  oflSce  on 
the  11th  day  of  February,  1902,  denying  the  plaintiff's  motion  for 
a  new  trial  made  upon  the  minutes. 

Jacob  JFHedmany  for  the  appellant. 

Theodore  Cormoly,  for  the  respondent. 

*  This  case  was  decided  at  the  November  term  but  the  opinion  was  handed 
down  too  late  to  be  published  with  the  other  opinions  of  that  term. 
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McLAdGHLm,  J. : 

On  the  24th  of  August,  1901,  certain  personal  property  belonging 
to  the  plaintifE  was  injured  by  the  overflow  of  a  sewer  which 
extended  past  his  premises,  and  this  action  was  brought  to  recover 
from  the  defendant  the  damages  sustained,  upon  the  ground  that 
the  same  were  caused  by  the  negligence  of  the  city  of  New  York  in 
the  construction  and  maintenance  of  the  sewer. 

The  answer  denied  defendant's  liability  and  alleged  as  an  affirma- 
tive defense  that  whatever  damages  were  sustained  by  the  plaintiff 
were  the  result  of  a  storm  of  unusual  severity  "  which  the  defend- 
ant had  no  reason  to  anticipate  and  was  helpless  to  guard  against." 

At  the  conclusion  of  the  trial  a  verdict  was  directed  for  the 
defendant,  and  from  the  judgment  thereafter  entered  plaintiff  has 
appealed.  The  damages  sustained  by  the  plaintiff  by  reason  of  the 
overflow  of  the  sewer  were  not  litigated  at  the  trial,  the  defend- 
ant there  stipulating  that  the  plaintiff  was  in  fact  injured  to  the 
amount  of  $300.  The  fact,  however,  that  the  plaintiff  sustained 
damage  did  not,  in  and  of  itself,  entitle  him  to  recover  the  same 
from  the  city.  To  entitle  him  to  such  recovery  he  was  obligated 
to  prove  the  other  facts  alleged  in  the  complaint,  viz.,  that  the  over- 
flow was  due  to  tbe  negligence  of  the  city  in  the  construction  of  the 
sewer  in  the  first  instance,  or  its  maintenance  thereafter.  The  evi- 
dence adduced  upon  the  trial  failed  to  establish  either  one  of  these 
essential  facts.  First,  as  to  the  construction  of  the  sewer.  It 
appeared  that  it  was  built  according  to  a  well-recognized  and 
approved  plan,  and,  according  to  the  testimony  of  plaintiff's  own 
expert,  when  completed  was  considered  by  the  best  engineers  in 
the  city  a  '^  good  sewer,"  and  in  this  he  was  corroborated  by  defend* 
ant's  experts.  According  to  their  testimony  the  sewer  was  con- 
structed according  to  a  recognized  formula  for  the  construction 
of  sewers.  By  this  formula  the  area  to  be  drained  was  ascer- 
tained and  the  capacity  of  the  sewer  calculated  upon  the  theory 
of  a  possible  rainfall  of  one  inch  per  hour  within  that  territory, 
and  also  what  had  been  or  might  be  built  upon  territory  in  the  local- 
ity to  be  drained  by  the  sewer.  Taking  into  consideration  all  of 
these  facts,  the  sewer  is  "  sufficient  in  capacity  to  carry  off  the  ordi- 
nary rain  that  will  fall,  namely,  one  inch  per  hour  in  that  water- 
shed district."    In  this  connection  it  is  worthy  of  note  that  at  a 
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certain  stage  of  the  trial  the  plaintifTs  attorney  conceded  —  though 
the  conoeenon  was  afterwards  withdrawn — that  the  sewer  was  prop- 
erly conBtmcted  ^'  as  far  as  the  knowledge  of  engineering  at  that 
date  went."  Therefore,  as  to  the  construction,  there  was  absolutely 
no  evidence  offered  npon  the  trial  which  would  have  justified  a  find- 
ing to  the  effect  that  the  city  was  n^ligent  in  any  respect,  either  as 
to  the  location,  construction  or  outlet  of  the  sewer.  Its  liability  to 
the  plaintiff,  if  it  be  liable  at  all,  must,  therefore,  be  based  upon  its 
negligence  so  far  as  the  same  related  to  the  maintenance  of  the 
sewer  after  it  had  been  constructed,  and  upon  this  branch  of  the 
case  plaintiff  also  failed.  What  the  plaintiff  attempted  to  prove 
was  that  the  sewer  was  of  insufficient  capacity  ;  that  the  defendant 
had  neglected  to  clean  it ;  that  dirt  had  been  permitted  to  accumu- 
late in  it,  which  diminished  its  capacity  to  a  large  extent,  and,  by 
feason  thereof,  the  overflow  was  caused.  The  testimony  of  some 
of  plaintiff's  witnesses  tended  to  show  that  the  sewer  had  over* 
flowed  on  different  occasions  ;  that  they  had  not  seen  it  cleaned  — 
but,  as  against  this,  the  testimony  of  plaintiff's  own  witness,  Mnl- 
cahy,  showed  that  it  was  cleaned  within  a  few  days  after  a  storm 
which  occurred  on  the  fifth  of  July  preceding  the  one  which  occur- 
red on  the  twenty-fourth  of  August,  when  plaintiff  sustained  his 
damage  —  while  defendant's  witness,  Byrne,  whose  duty  it  was  to 
examine  and  clean  the  sewer,  including  the  receiving  basins,  etc.,  in 
that  section  of  the  city,  testified  that  the  same  was  cleaned  in  front 
of  plaintiff's  premises  on  March  26,  1901,  and  also  on  the  tenth  of 
July  following.  There  was  also  testimony  to  the  effect  that  the 
sewer  was,  from  time  to  time,  thoroughly  inspected  and  cleaned. 
The  negative  testimony,  therefore,  of  some  of  plaintiff's  witnesses 
to  the  effect  that  they  had  not  seen  the  city  authorities  clean  the 
sewer  was  overcome  by  the  positive,  affirmative  evidence  of  the  wit- 
nesses referred  to,  to  the  effect  that  the  sewer  was  in  fact  cleaned. 
What  caused  the  sewer  to  overflow  at  the  time  in  question  is 
apparent.  There  was,  on  that  day,  a  very  severe  storm  —  the 
severity  of  which,  according  to  the  testimony  of  one  of  the  defend- 
ant's witnesses,  had  been  exceeded  by  only  four  storms  in  over  thirty 
years  —  a  storm  in  which  over  an  inch  of  water  fell  the  first  hour 
and  nearly  two  inches  and  a  half  in  six  hours.  Loose  earth,  rub- 
bish, etc.,  were  carried  into  the  receiving  basins,  which,  during  the 
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early  part  of  the  storm,  became  clogged,  and  thereafter  the  water^ 
being  unable  to  escape  through  them  into  the  sewer,  was  carried 
into  the  basements,  cellars  and  houses  located  along  its  line.  There 
is  no  doubt  that  the  plaintiff  was  injured,  as  donbtless  many  othera 
were,  but  the  defendant  was  not  responsible  for  it ;  it  was  not  bound 
to  anticipate  a  storm  of  this  character.  All  that  was  required  of  it^ 
when  it  built  the  sewer,  was  that  it  should  adopt  a  plan  that 
was  reasonably  calculated  to  subserve  the  needs  of  the  present  and 
those  of  the  future  so  far  as  they  could  be  reasonably  anticipated^ 
and  to  thereafter  properly  care  for  it.  This  it  did  so  fur  as  appears 
from  this  record. 

Stress  is  laid  by  the  appellant  opon  Talcott  v.  City  of  New  York 
(58  App.  Div.  514).  There  this  court  held  where  a  sewer  over- 
flowed, that,  in  the  absence  of  facts  showing  the  cause,  a  burden  was 
cast  upon  the  city  to  explain.  Here  the  city  assumed  that  burden 
and  established  by  uncontradicted  evidence  the  cause  of  the  over- 
flow, viz.,  a  storm  of  unusual  severity.  The  case  of  Seifert  v.  Oitof 
of  BrooUyn  (101  N.  Y.  136)  is  clearly  distinguishable  from  thia 
one.  No  evidence  whatever  was  offered  which  would  have  justi- 
fied a  finding  that  the  sewer  was  not,  as  already  said,  properly  con- 
structed, or  that  it  was  not  thereafter  properly  maintained,  includ- 
ing the  receiving  basins  and  outlets.  Where  a  municipality  haa 
thus  constructed  and  maintained  a  sewer  adequate  for  all  ordinary 
purposes,  it  is  not  liable  for  injuries  caused  by  an  extraordinary 
storm  of  the  character  of  the  one  which  occurred  at  the  time  stated 
in  the  complaint.  A'man  of  ordinary  prudence  and  good  judgment 
would  not  be  required  to  anticipate  such  a  storm,  and  certainly  no 
more  can  be  required  of  the  city  than  could  be  of  him. 

The  judgment  appealed  from  must,  therefore,  be  affirmed,  with 
costs. 

Van  Beunt,  P.  J.,  and  Inoraham,  J.,  concurred ;  O'Brien,  J.^ 
dissented. 

O'Brien,  J.  (dissenting) : 

I  dissent  from  the  conclusion  reached  by  the  majority  of  the 
court  in  this  case  that  the  plaintiff  failed  to  present  evidence  from 
which  the  inference  of  negligence  might  be  drawn  in  respect  to  the 
construction  and  maintenance  of  the  sewer  which  caused  the  over- 
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flow  on  the  24th  of  AnguBt,  1901.  It  is  proper,  therefore,  to  briefly 
summaruBe  the  evidence  given  at  the  trial  which,  in  my  opinion^ 
required  a  submiflsion  to  the  jury  of  the  isenes  of  fact  instead  of  a 
direction  of  a  verdict  in  defendant's  favor  by  the  court 

The  premises  occupied  by  the  plaintiff  are  on  One  Hundred  and 
Sixty-ninth  street  at  Washington  avenue  and  in  what  is  known  as 
the  Mill  brook  watershed.  To  drain  this  territory  the  Brook  ave- 
nue sewer  running  from  One  Hundred  and  Sixty-fifth  street  to 
the  Bronx  Kills  was  constructed  in  1879.  This  sewer  was  sub- 
sequently extended  to  Webster  avenue  and  thereafter  continued 
up  Webster  avenue  to  One  Hundred  and  Eighty-fourth  street 
and  from  thence  further  continued  to  Mosholu  parkway,  and  thence 
in  1899  to  Two  Hundred  and  Fifth  street,  with  branches  to  the 
west.  A  temporary  sewer  was  then  buHt  to  the  east  connect- 
ing with  the  Williamsbridge  system  which  is  largely  beyond  the 
Mill  brook  watershed.  Meanwhile  the  One  Hundred  and  Sixty- 
ninth  street  sewer,  leading  into  Webster  avenue  past  the  plain- 
tiff^s  premises  from  Franklin  avenue  to  the  east,  was  constructed* 
Although  these  branches  and  additional  sewers  were  for  the  most 
part  within  the  district  which  the  Brook  avenue  sewer  had  been 
constructed  to  drain,  the  sewers  were  all  designed,  besides  the  sur- 
face water,  to  carry  off  waste  water  from  the  houses.  As  testified 
by  the  defendant's  engineer :  "  There  have  been  a  great  many  houses 
built  there ;  quite  a  number,  and  every  house  that  is  built  up  has  a 
number  of  water-closets  and  sinks  and  cesspools  and  drains  which 
connect  with  the  sewers,  and  all  of  these  drain  into  the  Webster 
Avenue  sewer,  and  all  the  time  from  1872  down,  there  have 
been  constant  additions  to  the  burden  that  the  Webster  Avenue 
sewer  has  to  carry  off."  In  this  connection  it  was  testified  that 
there  were  other  overflows  prior  to  August  24, 1901,  and  many  com- 
plaints were  made  to  the  officials,  and  the  defendant's  engineer 
admitted  that  he  had  received  complaints  as  far  back  as  the  latter 
part  of  1896.  One  witness  testified  that  she  had  herself  made  six 
or  ei^t  complaints,  one  having  been  five  years  ago,  and  that  the 
sewer  basins  became  stopped  upon  occasions  of  ordinary  storms  — 
even  slight  storms  she  had  seen  that  — and  carried  away  no  water. 
Another  witness  testified  that  there  had  been  overflows  in  Janu- 
ary, 1901,  on  July  5, 1901,  and  on  August  24,  1901 ;  and  it  was 
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farther  testified  that  in  November,  1900,  and  March  and  April, 
1901,  there  were  overflows.  Finally,  testimony  showing  notice  to 
the  city  was  excluded  on  the  ground  that  it  was  cumulative,  the 
«onrt  stating  that  defendant's  counsel  admitted  as  matter  of  law 
that  the  city  had  sufScient  notice. 

More  particularly  with  regard  to  the  cause  and  the  character  of 
the  overflow  in  question,  it  was  testified  that  in  a  few  moments  after 
the  rain  began  the  water  overflowed  into  the  basement,  the  street 
was  covered  with  water,  the  closets,  sinks  and  drains  backed  up 
and  ran  over,  the  water  being  muddy  and  full  of  sticks  and 
•debris.  And  a  manhole  in  the  street  at  this  point  blew  open  and 
water  spouted  three  or  four  feet  in  the  air.  One  witness,  who  had 
•examined  the  basin  at  the  time,  said  it  was  full  of  mud  and  slush  up 
to  within  a  foot  of  the  top  and  that  prior  thereto  and  back  as  far  as 
April,  1901,  he  had  seen  this  basin  clogged  up  with  mud  up  to  a 
foot  and  a  half  of  the  top  and  that  he  had  taken  off  the  top  to  get 
balls  for  the  boys  who  played  there  in  the  street  and  stood  on  the 
top  of  the  mud  which  was  hard  and  dry,  and  this  was  a  constant 
<Kx^urrence  all  through  the  summer,  and  the  basin  at  the  time  of  the 
«torm  did  not  act  at  all.  Upon  this  subject  an  engineer  testified  for 
the  plaintiff  that  anything  above  two  feet  in  the  basin  would  retard 
the  flow,  and  if  it  extended  to  within  a  foot  of  the  top  it  would 
«top  the  flow  entirely.  Another  witness  testified  that  ever  since  the 
basins  were  built  they  have  been  a  source  of  annoyance,  and  the 
buildings  have  twice  filled  up  with  water  prior  to  July  5,  1901,  and 
from  ten  years  ago  she  had  seen  the  basins  refuse  to  carry  water 
three  or  four  times  a  season.  The  dii'ector  of  the  meteorological 
observatory  of  Central  Park  testified  that  the  rainfall  on  August 
twenty-fourth  was  altogether  two  and  forty-seven  one-hundredths 
inches,  of  which  one  and  eight  one-hundredths  fell  between  one  and 
two  o'clock,  which  was  not  as  hard  as  the  storm  July  5,  1901 ;  and 
that  there  are  storms  on  record  heavier  and  longer,  notably  Septem- 
ber 22, 1882;  and  an  examination  of  the  records  of  the  observatory 
shows  that  during  the  last  thirty-one  years  there  have  been  forty-two 
«torms  where  the  precipitation  has  exceeded  one  inch  per  hour,  for 
which  it  was  testified  the  Brook  avenue  sewer  was  constructed  to 
provide.  It  further  appears  that  since  August  24,  1901,  more  ade* 
<juate  provision  has  been  made  for  the  drainage  of  this  locality. 
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We  have  not  overlooked  the  evidence  given  in  behalf  of  the  city 
«nd  which  is  set  forth  in  detail  in  the  opinion  of  Mr.  Justice 
McLaughlin,  that  there  had  been  constant  inspections,  and  that  a 
«hort  time  prior  to  the  storm  which  did  the  damage  the  basins  had 
been  cleaned.  This,  however,  was  not  conclusive,  because  on  the 
qnestion  of  the  credibility  to  be  attached  to  the  witnesses  whose 
testimony  was  thus  opposed  we  have  the  actual  occurrence  at  the 
time  of  tlie  storm  showing  that  the  sewer  was  insufficient,  that  it 
did  not  carry  off  the  water,  and  that  this  was  so  not  alone  because 
the  storm  was  one  of  unusual  severity,  but,  if  the  testimony  of  the 
plaintiff  is  to  be  believed,  because  the  sewer  at  that  time  was  clogged 
and  had  placed  upon  it  a  burden  in  the  shape  of  all  these  lateral 
sewers  greater  than  its  capacity.  We  do  not  claim,  on  the  other 
hand,  that  the  testimony  showing  that  the  sewer  was  clogged  and 
was  insufficient  is  conclusive;  but  we  do  think  that  there  were 
presented  questions  of  fact,  first,  as  to  whether  it  was  the  part  of 
prudent  management  to  add  to  the  original  area  which  the  sewer 
as  constructed  was  intended  to  drain ;  and  also  as  to  whether,  if 
reasonable  care  had  been  exercised  in  inspecting  and  keeping  the 
basins  cleaned,  they  would  have  been  in  the  condition  testified  by 
the  witnesses  on  the  day  of  the  storm. 

In  other  words,  upon  the  entire  evidence,  1  think  there  were 
questions  of  fact  for  the  jury  as  to  whether  it  was  negligence  of 
the  defendant  to  add  the  new  sewers  to  the  old  one  and  to  disre- 
gard the  complaints  and  fail  to  remedy  the  defects,  and  whether  the 
city  had  negligently  permitted  the  basins  to  be  and  remain  clogged 
and  useless.  Even  though  it  be  conceded  that  the  original  con- 
struction of  the  sewer  was  sufficient,  there  was  evidence  to  justify 
the  inference  that  the  burdens  further  imposed  upon  it  by  extend- 
ing the  area  which  it  was  to  drain  and  by  making  other  lateral  con- 
nections which  increased  the  quantity  of  water  and  sewage  to  be 
carried  off  rendered  it  entirely  insufficient,  as  shown  by  the  frequent 
occasions  when  it  overflowed,  resulting  iu  the  numerous?  complaints 
to  the  city  authorities,  which,  as  admitted  on  the  trial,  brought  home 
notice  to  them  of  its  insufficiency.  I  think  the  facts  bring  the  case 
within  the  rule  laid  down  in  Seifert  v.  City  of  Brooklyn  (101  N.  Y. 
136),  where,  as  here,  there  was  evidence  sufficient  to  justify  the  infer- 
ence that  the  city  had  failed  to  provide  proper  and  efficient  drain* 
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age,  and  the  judgment  dismissing  the  complaint  was  aecordinglj 
reversed. 

I  think,  therefore,  that  the  judgment  appealed  from  sliould  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  ta 
abide  the  event. 

Hatch,  J.  (dissenting) : 

I  think  the  judgment  in  this  case  should  be  reversed  on  the 
ground  that  upon  the  evidence  a  question  of  fact  was  presented  for 
determination  by  the  jury  as  to  whether  the  defendant  was  guilty 
of  negligence  in  failing  to  exercise  reasonable  care  in  inspecting 
and  cleaning  the  sewers  which  overflowed,  and  whether  the  damagea 
which  the  plaintiff  sustained  were  occasioned  by  such  neglect. 
Upon  this  subject  I  concur  in  the  opinion  of  Mr.  Justice  O'Brien. 

Upon  the  other  question  the  proof  seems  to  be  insufficient  to 
show  any  negligence,  sufficient  to  support  a  verdict  for  the  plaintiff^ 
in  the  plan  and  construction  of  the  sewer,  or  in  the  burdens  which, 
have  been  placed  upon  it  since  its  construction. 

Judgment  affirmed,  with  costs. 


Union  Trust  Company  of  New  York,  as  Executor  of  and  Trustee 
under  the  Last  Will  and  Testament  of  Andrew  Jeffries  Garvet^ 
Deceased,  Respondent,  v.  John  Owen  and  Others,  Appellants, 
Impleaded  with  New  York  Press  Club,  Respondent,  and  St. 
Luke's  Hospital  and  Othere,  Defendants. 

A  construction  which  makes  an  instrument  wUid  preferred  to  one  tohich  makes  it 

invalid. 

Where  an  instrument  is  capable  of  two  constnictions,  one  of  which  will  render  it 
valid  and  the  other  invalid,  the  court  will  adopt  the  former  construction  in 
preference  to  the  latter. 

Appeal  by  the  defendants,  John  Owen  and  others,  from  an  order 
of  the  Sapreme  Conrt,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  connty  of  New  York  on  the 
13th  day  of  May,  1902,  denying  said  defendant's  motion  to  amend 
the  judgment  theretofore  entered  in  the  action. 
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James  M.  Gifard,  for  the  appellants. 

Hoffvian  Miller^  for  the  plaintiff,  respondent. 

Charles  MaiUand  Beattie^  for  the  respondent,  New  York  Press 
€lnb. 

Peb  Cubiam  : 

We  are  of  the  opinion  that  the  order  appealed  from  shonid  be 
affirmed.  When  the  agreement  is  read  and  considered  as  a  whole  it 
is  clear  that  the  parties  to  it  intended  that  there  should  be  a  distri- 
bntion  of  the  fund  referred  to  at  and  immediately  following  the  death 
of  Mrs.  Garvey,  and  the  income  on  this  fund,  which  was  directed  to 
be  paid  to  the  Owens,  was  only  to  be  paid  dnring  her  life.  This 
constmction  not  only  gives  effect  to  the  provision  of  the  agree- 
ment which  directs  a  distribution  upon  Mrs.  Garvey's  death,  but 
it  also  makes  the  agreement  a  legal  one,  while  the  constmction 
contended  for  by  the  appellants  would  make  it  illegal,  inasmuch  as 
it  unlawfully  suspends  the  power  of  alienation.  This  must  have 
been  so  held  by  the  referee,  otherwise  he  would  not  have  reached 
the  conclusion  that  the  agreement  was  a  valid  one.  The  general 
rule  is  that  where  an  instrument  is  subject  to  two  constructions,  one 
of  which  would  make  it  valid  and  the  other  invalid,  the  court  will 
adopt  the  former  in  preference  to  the  latter.  {Post  v.  HaveTy  38 
N-  Y.  598 ;  Oreme  v.  Oreme^  126  id.  512 ;  Locke  v.  F.  L.  db  T. 
Co.,  140  id.  149 ;  Boe  v.  Vmgut,  117  id.  204.) 

The  order  appealed  from  is  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Present — Van  Brunt,  P.  J.,  Patterson,  O'Brien,  MoLauohuk 
jmd  Lauohun,  JJ. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Benjamin  P.  Benjamin,  Respondent,  v.  The  City  of  New  Yobx^ 

Appellant 

Sertieet  cfa  commit^ner  €fdeed9,  employed  by  the  dty  of  New  York,  who  takee  c^ 
daviu  to  aecounte  ^  employeee  of  the  city  ~  when  heienot  entitled  to  oompenaation, 
beyond  hie  salary,  from  the  dty, 

A  clerk,  employed  at  a  fixed  annual  salary,  in  the  bureau  of  highways  of  the  city 
of  New  York,  cannot  recoTer  compensation  from  the  city  for  services  rendered 
by  him  as  a  commissioner  of  deeds  in  taking  the  affidavits  of  certain  employees 
of  the  department  of  public  works  to  accounts  presented  by  them,  where  it 
appears  that  he  rendered  such  services,  either  believing  them  to  be  a  part  of 
his  clerical  duties  or  expecting  compensation  only  from  those  who  made  th» 
affidavits. 

Appeal  by  the  defendant,  The  City  of  New  York,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  19th  day  of 
May,  1902,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  23d  day  of  May,  1902,  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Chaae  MeUen^  for  the  appellant. 

Isid&re  S.  L  Chirxirg^  for  the  respondent. 

Fatixbson,  J. : 

The  plaintiff  was  a  clerk  in  the  bureau  of  highways  of  the  city  of 
New  York,  and  was  also  a  commissioner  of  deeds,  authorized  as 
such  to  take  affidavits  and  acknowledgments.  As  a  clerk  in  the 
bureau  he  received  a  fixed  annual  salary.  Between  the  15th  day  of 
December,  1895,  and  October  5,  1901,  he,  as  a  commissioner  of 
deeds,  took  affidavits  of  certain  employees  of  the  department  of 
public  works,  namely,  inspectors  upon  public  work,  those  affidavits 
being  required  in  verification  of  the  accounts  presented  by  socli 
inspectors  as  to  the  number  of  days  work  performed  by  them. 

When  the  plaintiff  entered  upon  his  employment  as  a  clerk,  which 
was  before  the  year  1890,  he  found  it  was  the  custom  of  clerks  in 
the  bureau  to  take  affidavits  of  the  character  named,  and  thereupon 
he  applied  for  an  appointment  as  a  commissioner  of  deeds.    He 
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took  the  affidavits  at  the  request  of  the  snperintendent  of  the 
bareaa.  He  never  gave  a  thought,  as  he  expresses  it,  to  being  com- 
pensated, thinking  that  the  taking  of  the  affidavits  was  a  part  of  hia 
dnties.  Sometime  in  1890  he  had  a  conversation  with  Mr.  Dean, 
who  was  the  snperintendent  of  street  improvements,  and  stated  to 
him  that  there  were  other  people  in  the  office  who  were  getting  paid 
by  the  inspectors  for  taking  affidavits  in  the  office,  that  is,  being 
paid  bj  each  inspector  when  he  swore  to  the  affidavit,  and  he  asked 
Mr.  Dean  if  he  could  not  get  that  compensation  from  the  inspectors. 
Mr.  Dean  said  '^  no,"  bat  that  he  would  speak  to  the  commissioner 
about  it,  but  nothing  resulted  from  that  conversation.  The  plaintiff 
did  not  at  that  time  ask  that  the  city  pay  for  the  affidavits. 

A  commissioner  of  deeds  is  entitled  to  collect  twelve  cents  for 
every  affidavit  taken  by  him,  but  the  plaintiff  never  expected  com- 
pensation from  the  city  and  never  supposed  that  there  was  any 
liability  upon  the  part  of  the  city  to  pay  him  for  these  affidavits 
until  after  the  decision  of  the  case  of  Merzhach  v.  Mayor  by 
the  Court  of  Appeals  in  May,  1900  (163  N.  Y.  16),  which  inspired 
the  institution  of  this  action.  It  was  held  in  that  case  that,  the 
office  of  notary  public  being  not  incompi^tible  with  the  subordinate 
position  of  a  messenger  or  librarian  in  the  district  attorney's  office, 
a  person  holding  those  two  positions  might  recover  the  statutory 
fees  to  which  a  notary  public  was  entitled  for  taking  affidavits,  not- 
withstanding his  receipt  of  salary  connected  with  his  other  position^ 
unless  he  had  waived  his  right  thereto,  either  expressly  or  impliedly  \ 
and  it  was  further  held  that,  where  such  person  brought  his  action 
to  recover  the  fees  as  notary  public  and  a  defense  was  interposed 
that  the  services  were  rendered  voluntarily,  with  no  agreement  that 
they  were  to  be  paid  for,  the  burden  of  proof  was  on  the  defendant 
to  establish  an  agreement  or  understanding  that  the  notary's  serv- 
ices were  rendered  gratuitously.  It  appeared  in  the  Merzbach  case 
that,  when  the  services  were  rendered  by  the  notary  to  the  district 
attorney,  the  latter  was  expressly  notified  that  compensation  would 
be  claimed  for  such  services.  In  the  case  at  bar  it  is  evident  that 
the  plaintiff  contemplated  and  intended  that  his  services  as  a 
commissioner  of  deeds  in  taking  affidavits  should  be  in  accordance 
with  the  custom  of  the  burean  in  which  he  was  employed,  and  he 
sought  an  appointment  as  commissioner  of  deeds  in  order  that  he 
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might  perform  that  service  precisely  as  other  clerks  in  that  bureau 
did. 

There  is  nothing  in  this  case  to  show  that  taking  the  aflSdayits  of 
the  inspectors  was  to  be  done  at  the  expense  of  the  city.  On  the 
<K>ntrary,  the  plaintiff's  own  evidence  establishes  that  it  was  the 
inspectors  themselves,  the  afiiants,  who  paid  for  the  affidavits. 
Those  affidavits  were  necessary  to  complete  vouchers  to  be  furnished 
by  them,  and  whatever  payment  was  made  for  taking  the  affidavits 
or  certifications  was  made  by  the  inspectors  themselves.  All  the 
plaintiff  desired  was  that  he  might  receive  compensation  for  taking 
those  affidavits  in  the  same  way  in  which  other  clerks  received  it, 
that  is,  to  be  put  on  an  equal  footing  with  them.  From  that  cir* 
cnmstance,  in  connection  with  the  manner  in  which  the  business  was 
transacted  ii»  the  bureau,  the  ibference  is  fully  justified  that  the 
plaintiff  took  these  affidavits  because  he  thought  it  was  part  of  his 
clerical  duty,  or  that,  if  he  were  entitled  to  compensation  at  all,  it 
was  to  be  made  by  the  affiants,  whose  duty  it  was  to  present  their 
vouchers  in  such  shape  as  would  make  them  acceptable  to  those 
charged  with  auditing  or  paying  them.  The  services  were  rendered 
to  the  affiants  and  not  to  the  city,  and  the  proof  is  that  they  were 
rendered  without  the  slightest  expectation  of  the  city  being  respon- 
eible  for  the  fees. 

Where  it  thus  plainly  appears  that  the  plaintiff  rendered  service, 
either  believing  it  to  be  part  of  his  clerical  duty  or  expecting  com* 
pensation  only  from  those  who  made  the  affidavits,  he  must  be 
regarded  as  having  acted  upon  that  understanding  only.  It  is  not  a 
question  of  waiver  of  a  right  which  he  had  to  statutory  fees,  but  of 
his  willingness  and  of  his  intention  to  perform  the  service  without 
looking  for  any  compensation,  unless  he  received  it  from  the 
inspectors. 

In  this  case  the  learned  jndge  charged  the  jury  that  the  burden 
was  upon  the  defendant  to  prove  by  a  preponderance  of  evidence 
that  there  was  an  agreement  between  the  plaintiff  and  the  city  that 
the  plaintiff  was  to  have  no  compensation  for  taking  those  affidavits, 
which,  of  course,  meant  any  compensation  from  the  city.  We 
think,  in  this  case,  that  was  shown  on  the  plaintiff's  own  proof,  and 
that  the  complaint  should  have  been  dismissed. 

Without  considering  the  question  as  to  the  authority  of  the  offi- 
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oeiB  of  the  bureau  in  which  the  plaintiff  was  a  clerk  to  employ  a 
notary  public,  or  to  incur  an  indebtedness  for  the  city  on  such 
employment,  we  think,  for  the  reasons  assigned  above,  that  the 
judgment  and  order  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event 

O'Bribn,  McLaughlin  and  Lauohlin,  J  J.,  concurred* 

Van  Brunt,  P.  J.  (concurring) : 

I  concur  in  the  result.  I  am  of  the  opinion  that  the  plaintiff, 
being  an  employee  of  the  city,  could  make  no  charge  for  work  done 
even  for  the  city  in  oflSce  hours. 

I  think  that  another  reason  why  there  can  be  no  recovery  in  this 
case  is  that  there  is  no  evidence  whatever  tliat  any  person  in  the 
bureau  of  highways  could  incur  any  such  obligation  on  the  part  of 
the  city. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel 
lant  to  abide  event. 


Samuel  Emebt,  Appellant,  v,  Johnston  L.  De  Petstee,  Respondent 

De  facto  corporation — whcU  proqf  of  its  existence  is  ineuffieient  to  eaUMish  the 
liability  of  a  director  for  its  debts. 

In  order  to  establish  the  existence  of  a  de  faeto  corporation  it  is  necessary  Ut 
show  not  only  that  there  is  a  law  under  which  the  corporation  might  be  organ- 
ized and  an  attempt  to  organize  it,  but  that  corporate  powers  have  been  exer- 
cised, t.  e.,  that  the  corporation  has  exercised  its  particular  franchise  by  doing 
business  under  it. 

A  certificate  of  incorporation  which  recited  that  the  object  of  the  corporation  was 
"to  do  a  general  publishing  and  printing  business/'  was  filed  in  the  Secretary 
of  State's  office  December  21,  1899,  but  the  incorporation  was  defective 
because  no  certificate  was  filed  in  the  office  of  the  clerk  of  the  county  of  New 
York,  which  was  the  place  at  which  the  corporate  business  was  to  be  con* 
ducted.  December  22,  1890,  the  board  of  directors  held  a  meeting  at  which 
the  sole  business  transacted  was  the  election  of  officers  and  the  passage  of  the 
following  resolution; 

"Whereas  it  is  necessary  for  the  welfare  of  the  company  to  acquire  certain 

Tights  now  owned  by  Raymond  L.  Donnell  in  order  to  enter  into  business,  it  is 

hereby  Resolved,  that  the  proper  officers  be  and  are  hereby  authorized  and 

instracted  to  issue  to  said  Raymond  L.  Donnell  one  thousand  dollars  in  cash 
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and  nineteen  hundred  shares  of  the  capital  stock  of  this  company  in  full  pay- 
ment for  his  entire  interest  in  the  publication  known  as  the  '  Railway  News.' " 

No  action  was  taken  pursuant  to  the  resolution  prior  to  January  1,  1900,  nor  did 
the  corporation  transact  any  other  business  prior  to  that  time. 

Held,  that  a  defado  corporation  did  not  exist  prior  to  January  1,  1900,  and  that 
a  director  of  the  corporation  could  not  be  held  liable  for  a  debt  thereof  because 
of  the  failure  to  file  an  annual  report  in  January,  1900. 

Appeal  by  the  plaintiff,  Samuel  Emery,  from  a  jadgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  1st  day  of  March, 
1902,  upon  the  dismissal  of  the  complaint  after  a  trial  before  the 
court  and  a  jury  at  the  New  York  Trial  Term. 

Dean  Emery ^  for  the  appellant. 

William  H.  Wood,  for  the  respondent. 

Pattebson,  J. : 

The  plaintiff  sued  to  enforce  against  the  defendant  the  statutory 
liability  of  a  director  of  a  corporation  for  the  non-filing  of  an  annual 
report  in  January,  1900.  The  allegation  of  the  complaint  is  that  the 
defendant,  from  May  to  November  of  the  year  1900,  was  a  director 
and  president  of  the  corporation,  and  that  the  plaintiff  in  July,  1900, 
was  employed  by  that  corporation  to  render  certain  services  to  it, 
and  that  he  was  wrongfully  discharged  and  suffered  damages  by 
reason  of  such  discharge.  The  defendant  admits  that  he  was  a 
director  and  president  of  the  corporation  from  May  to  November, 
1900,  and  that  no  report  was  filed  of  the  affairs  of  the  company  in 
1900.  The  plaintiff  did  not  charge  specifically  that  the  corporation 
was  in  existence  on  the  1st  of  January,  1900,  and  upon  the  trial  he 
was  allowed  to  amend  his  complaint  by  alleging  incorporation  prior 
to  January  1,  1900,  and  the  defendant  was  allowed  to  amend  his 
answer  by  denying  such  incorporation  prior  to  January  1,  1900. 

It  appeared  in  evidence  that  a  certificate  of  incorporation  was 
filed  with  the  Secretary  of  State  of  the  State  of  New  York  on  the 
2l8t  of  December,  1899,  but  no  certificate  was  filed  iil  the  office 
of  the  county  clerk  of  the  county  of  New  York,  which  was  the 
place  at  which  the  corporate  business  was  to  be  carried  on.  The 
incorporation,  therefore,  was  incomplete.  Thereupon  the  plaintiff 
undertook  to  prove  that  a  de/a^to  corporation  existed  prior  to  Jan- 
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narj,  1900.  He  showed  an  attempt  to  incorporate  under  a  general 
law  by  filing  a  certificate  with  the  Secretary  of  State  and  then  made 
the  effort  to  prove  acts  of  user,  such  as  would  establish  the  existence 
of  a  de  facto  corporation.  The  only  evidence  offered  on  that  subject 
is  contained  in  the  minutes  of  a  meeting  of  the  board  of  directors  of 
the  corporation  held  December  22, 1899,  the  day  after  the  certificate 
of  incorporation  was  filed  in  the  office  of  the  Secretary  of  State.  In 
those  minutes  it  is  stated  that  the  incorporation  papers  as  presented 
by  the  attorney  for  the  company  were  accepted  and  filed  in  its  office. 
Upon  motion,  duly  seconded,  the  election  of  officers  was  proceeded 
with  and  a  president,  vice-president,  secretary  and  treasurer  were 
elected.  Then  the  following  resolution  was  passed  :  ^'  Whereas  it  is 
necessary  for  the  welfare  of  the  company  to  acquire  certain  rights 
DOW  owned  by  Raymond  L.  Donnell  in  order  to  enter  into  business, 
it  is  hereby,  Resolved  that  the  proper  officers  be  and  are  hereby 
authorized  and  instructed  to  issue  to  said  Raymond  L.  Donnell  one 
thousand  dollars  in  cash  and  nineteen  hundred  shares  of  the  capital 
stock  of  this  company  in  full  payment  for  his  entire  interest  in  the 
publication  known  as  the  '  Railway  News.'  There  being  no  further 
business,  the  meeting  adjourned." 

The  purpose  for  which  the  corporation  was  to  be  formed  was  "  to 
do  a  general  publishing  and  printing  business."  There  is  no  evi- 
dence of  any  business  act  done  by  the  corporation  prior  to  January 
1, 1900,  in  furtherance  of  that  purpose.  All  that  was  done  at  the 
meeting  of  the  board  of  directors  was  preliminary  to  beginning 
bnsinesB.  An  organization  of  the  corporation  was  effected  and  the 
purpose  to  do  business  was  indicated,  but  there  is  no  proof  to  show 
that  the  thousand  dollars  was  ever  paid  to  Donnell  or  the  shares  of 
stock  issued  to  him,  or  that  any  executed  contract  was  made  with 
him  or  any  one  else.  Nor  is  there  one  word  of  proof  of  any  busi- 
ness transaction  being  had  by  the  corporation  during  the  year  1899. 
There  was  merely  preparation  for  business  and  nothing  more. 
That  it  did  not  begin  to  do  business  until  March,  1900,  is  affirma- 
tively shown  in  the  testimony  of  Brooks,  the  vice-president. 

To  make  proof  of  the  existence  of  a  de  facto  corporation,  it  is 
necessary  to  show  not  only  that  there  is  a  law  under  which  the  cor- 
poration might  be  organized  and  an  attempt  to  organize  it,  but  that 
corporate  powers  have  been  exercised.     That  is,  that  the  corpora- 
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tion  has  exercised  its  particular  f  rancliise  by  doing  business  under  it. 
In  Methodist  Episcopal  Union  Church  v.  Pickett  (19  N,  Y.  482)  it  is 
said  ttiat  where  there  is  a  valid  law  under  which  a  corporation  may 
exist  and  the  record  shows  a  bona  fide  attempt  to  organize  under  it, 
very  slight  evidence  of  user  beyond  that  is  necessary,  but  none  of  the 
cases  to  which  our  attention  has  been  called  holds  that  the  mere 
organization  of  the  corporation  by  the  election  of  officers  and  the 
passage  of  resolutions  by  directors  relating  to  contracts  purely 
executory  in  their  nature,  constitute  acts  of  user  of  the  franchise. 
That  was  held  even  of  acts  of  a  de  jure  corporation.  In  Kirk- 
land  V.  Kille  (99  N.  Y.  390)  the  action  was  brought  against 
defendants,  trustees  of  the  Globe  Smelting  Company,  to  recover  a 
debt  of  the  company  on  the  ground  that  the  defendants  had  failed 
to  make  and  file  an  annual  report  for  the  year  1876,  as  required  by 
the  General  Manufacturing  Act  (Laws  of  1848,  chap.  40,  §  12,  as 
amd.  by  Laws  of  1875,  chap.  510).  There,  the  company  was  fully 
organized  for  the  purpose  '^  of  carrying  on  a  mining,  smelting  and 
metallurgical  business,  to  accumulate,  conduct  and  supply  water 
for  mining  purposes."  The  whole  capital  stock  was  issued  in  pay- 
ment of  mining  property,  smelting  works  and  real  estate ;  officers 
were  elected  and  their  salaries  fixed  and  the  directors  resolved  to 
issue  bonds  to  be  secured  by  mortgage  on  the  entire  property  of 
the  company.  At  another  meeting  of  the  directors,  it  was  resolved 
that  immediate  action  was  required  to  protect  the  property  of  the 
company  and  pay  expenses  already  contracted  on  that  account.  In 
commenting  upon  these  facts,  the  court  said  :  '^  !N'ot  only  was  there 
no  evidence  that  any  other  than  formal  acts  were  performed  by  the 
company  in  furtherance  of  the  objects  of  its  organization,  but  it 
was  proven  without  contradiction  *  that  it  never  got  into  business ; ' 
'  that  it  never  conducted  or  carried  on  a  mining,  smelting  or  metal- 
lurgical business,  or  that  of  accumulating,  storing  or  conducting  a 
supply  of  water  for  mining  purposes.'  In  short,  *  that  it  never  per- 
formed any  part  of  the  business  for  which  it  was  incorporated.' 
The  bonds  were  not  negotiated,  and  even  the  preliminary  work  of 
examination  of  the  property  by  the  consulting  engineer,  and  ^  assess- 
ment work,'  that  is,  work  done  on  the  claim  to  protect  the  title, 
ceased  in  the  early  part  of  1875.  *  It  never  dugout  any  ore  with  a 
view  to  smelting.'     The  last  of  any  kind  was  in  June.  1875.    There 
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was  at  no  time  a  superintendent.  Under  these  circumstances  we 
think  no  report  in  1876  was  required  from  the  company.  It  never 
had  the  material  capacity  to  do  business.  Even  its  effort  to  acquire 
it  ceased  and  its  intention  to  do  so  was  given  up  in  1875." 

We  are  of  the  opinion  in  this  case  that  there  was  no  user  prior  to 
the  1st  of  January,  1900;  that  a  de  facto  corporation  did  not  exist 
prior  to  that  date,  and,  hence,  the  provisions  of  the  statute  requir- 
ing the  filing  of  an  annual  report,  which  provisions  are  highly  penal 
in  their  nature,  are  not  applicable  in  this  case  and  that  the  com- 
plaint was  properly  dismissed. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  Ingbaham,  Hatch  and  Lauohun,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


Thomas  A.  Healt,  Respondent,  v.  Janet  T.  Malcolm,  as  Execu- 
trix, etc.,  of  James  F.  Malcolm,  Deceased,  Appellant 

An  unanswered  letter,  written  by  the  aseignoT  cfa  claim  for  theiuecfa  cottage  and 
stable,  stating  the  daim,  is  not  competent  proof  in  an  action  by  the  assignee  to 
reeawr  the  amount  due  from  (he  debtor -^effect  of  a  failure  to  answer  it^ 

tn  an  action  brought  against  the  executrix  of  a  decedent  to  recover  upon  a  con* 
tract  made  by  the  plaintiif  s  assignor  with  the  decedent,  by  which  the  latter 
was  alleged  to  have  engaged  a  cottage  and  stable  from  the  plaintiiTs  assignor 
for  a  period  of  five  months,  a  letter  written  by  the  plaintiiTs  assignor  to  the 
decedent's  daughter,  who  afterwards  qualified  as  his  executrix,  stating,  '*  As 
you  have  transacted  most  of  the  business  with  me,  I  am  addressing  you  on  the 
subject  of  my  claim  against  your  father's  estate.  My  engagement  with  your 
family  was  for  the  season,  and  a  long  one,  as  you  would  not  agree  to  my  taking 
this  cottage  till  the  landlord  said  we  might  have  it  through  October,  saying 
the  Autumn  was  the  most  pleasant  time  here.  This  long  term  Justified  me  in 
taking  such  a  responsibility,  and  now  I  have  it  on  my  hands,"  which  letter  was 
not  answered,  is  not  competent  evidence  in  support  of  the  plaintiff's  claim. 
The  failure  to  answer  such  letter  was  not  an  admission  of  the  facts  stated 
therein. 

Appeal  bv  tlie  defendant,  Janet  T.  Malcolm,  as  executrix,  etc., 
of  James  F.  Malcolm,  deceased,  from  a  judgment  of  the  Supreme 
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Goart  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  28th  day  of  April,  1902,  upon  the 
verdict  of  a  jury,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  23d  day  of  April,  1902,  denying  the  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

Edward  W.  8.  Johnston,  for  the  appellant. 

Philip  M.  Brettj  for  the  respondent. 

Pattebson,  J. : 

The  plaintiff  sued  upon  a  contract  alleged  to  have  been  made  by  the 
plaintiff's  assignor  witli  James  F.  Malcolm  (now  deceased),  and  pursu- 
ant to  which  she  hired  certain  premises  at  Spring  Lake,  N.  J.,  for  a 
period  of  five  months,  from  June  1  to  November  1, 1900,  Malcolm 
stipulating  to  pay  her  $100  a  week  for  the  exclusive  use  and  possession 
of  the  premises,  which  consisted  of  a  cottage  and  a  stable,  during  that 
period  of  five  months.  The  negotiations  leading  to  the  contract  were 
had  between  the  plaintiff's  assignor  and  a  daughter  of  Mr.  Malcolm. 
He  and  his  family  took  possession  of  the  premises.  He  paid  at  the 
rate  of  $100  a  week  therefor  until  the  17th  of  July,  1900,  when  he 
died,  and  shortly  afterward  his  family  abandoned  the  premises. 
Mr.  Malcolm  left  a  will,  which  was  proven,  and  his  daughter  quali- 
fied as  executrix.  This  action  was  brought  against  her  in  her  rep- 
resentative capacity.  The  principal  defense  is  that  the  contract 
made  between  the  plaintiffs  assignor  and  Mr.  Malcolm  was  one  for 
board  for  himself  and  family,  which  terminated  wholly  at  his  death. 
The  action  has  been  twice  tried.  On  the  first  trial  the  plaintiff  had 
a  verdict,  but  on  appeal  to  this  court  the  judgment  entered  on  that 
verdict  was  reversed  for  an  error  in  the  admission  of  evidence  and 
a  new  trial  was  ordered.  On  the  retrial  the  plaintiff  again  recov- 
ered a  verdict. 

In  reviewing  the  case  on  the  appeal  from  the  judgment  entered 
upon  the  first  trial,  we  were  of  the  opinion  that  there  was  evidence 
to  show  that  the  arrangement  made  between  the  plaintiff's  assignor 
'and  Mr.  Malcolm  was  intended  to  continue  until  the  first  of  Novem- 
l>er.  An  examination  of  the  record  on  the  second  trial  shows  no 
fiubstantial  difference  in  the  evidence  on  that  subject.  The  plain- 
tiff's assignor  hired  the  premises  in  New  Jersey  upon  the  faith  of 
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the  understanding  she  had  tliat  Mr.  Malcolm  and  his  family  would 
ocenpy  them  and  pay  her  $100  a  week  until  the  first  of  November. 

But  on  the  second  trial  there  was  again  an  error  committed  in  the 
admission  of  evidence.  The  plaintiff  was  allowed  to  make  his  case 
upon  declarations  and  statements  of  his  assignor  contained  in  a  let- 
ter written  by  sach  assignor  to  Mr.  Malcolm's  daughter  on  July  22, 
1900.  That  letter  contains  a  statement  of  the  claim  of  the  plain- 
tifiPs  assignor  and  was  aUowed  in  evidence,  notwithstanding  the  fact 
that  it  was  merely  a  voluntary  and  uninvited  statement.  It  does 
not  form  part  of  the  res  gestae;  it  was  not  written  in  answer  to  any 
communication ;  did  not  form  part  of  any  correspondence,  and  is 
merely  a  declaration  of  the  plaintiff's  assignor  in  her  own  favor.  It 
contains  the  following  statement :  '^  As  you  have  transacted  most  of 
the  business  with  me,  I  am  addressing  you  on  the  subject  of  my 
claim  agunst  yonr  father's  estate.  My  engagement  with  your  family 
was  for  the  season,  and  a  long  one,  as  you  would  not  agree  to  my 
taking  this  cottage  till  the  landlord  said  we  might  have  it  through 
October,  saying  the  Autumn  was  the  most  pleasant  time  here.  This 
.long  term  justified  me  in  taking  such  a  responsibility,  and  now  I 
have  it  on  my  hands." 

That  is  substantially  a  condensed  statement  of  the  whole  of  the 
plaintiff's  claim,  and  the  letter  was  admitted  as  proof  in  the  case. 
No  answer  to  it  was  ever  received.  It  was  not  competent  evidence, 
and  the  failure  to  answer  it  was  not  an  admission  of  the  facts  stated 
therein.  {Bank  of  British  North  America  v.  Ddafield^  126  N. 
T.  411 ;  Learned  v.  TiUoteon,  97  id.  1 ;  Thomas  v.  Gage,  141  id. 
508.)  The  error  in  allowing  this  letter  in  evidence  requires  a 
reversal  of  the  judgment. 

The  jadgment  and  order  appealed  from  must  be  reversed  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Inoraham,  Hatoh  and  Laughlin,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event 
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Francis  J.  Rourke,  Respondent,  v.  The  Cnr  of  New  Yokk^ 

Appellant. 

8erviee»  cf  a  eommittioner  cf  deeds,  emploffed  by  the  city  of  Nsfo  York,  in  taking 
affldatiU  qf  city  inapectors — a  waiter  €f  the  right  to  eompeneation  may  he  eetab- 
liihed  by  implication. 

In  an  action  by  a  clerk,  employed  at  a  fixed  salary  in  the  department  of  water 
supply  in  the  city  of  New  York,  to  recover  from  the  dty  fees  for  services  ren- 
dered by  him  as  a  commissioner  of  deeds,  in  taking  the  affidavits  of  inspectors 
in  the  employ  of  the  department,  a  waiver  by  the  plaintiff  of  his  right  to 
recover  for  such  services  may  be  established  by  implication  resulting  from  the 
circumstances  of  the  case,  and  it  is  not  necessary  for  the  defendant  to  establish 
an  express  agreement  by  the  plaintiff  not  to  charge  for  such  services. 

Appeal  by  the  defendant,  The  City  of  New  York,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  19th  day  of 
May,  1902,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  23d  day  of  May,  1902,  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Cha8e  MeUeUj  for  the  appellant. 

Isidore  S.  I.  Chirurgy  for  the  respondent. 

Pattebson,  J. : 

The  plaintiflf,  who  was  a  clerk  in  the  department  of  water  sup- 
ply in  the  city  of  New  York,  sued  to  recover  fees  as  a  commissioner 
of  deeds  for  services  rendered  in  taking  affidavits  of  inspectors  in 
the  bureau  of  water  supply  in  the  borough  of  Brooklyn.  The 
defendant  set  up  the  affirmative  defenses  of  waiver  of  the  right  to 
compensation,  and  that  the  plaintiff  took  the  affidavits  as  part  of 
his  regular  clerical  duties.  The  plaintiff  took  the  affidavits  for  some 
years  prior  to  January,  1898,  but  makes  no  claim  except  for  com- 
pensation for  those  taken  between  January,  1898,  and  October,  1901. 
On  the  trial  tlie  plaintiff  had  a  verdict  and  from  the  judgment 
entered  thereon  and  from  an  order  denying  a  motion  for  a  new  trial 
the  defendant  appeals.  The  plaintiff  says  that  some  time  in  April^ 
1898,  he  had  a  conversation  with  Mr.  Frost,  who  was  the  water 
registrar,  and  was  told  to  go  ahead  and  take  affidavits  and  that  Mr* 
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Frost  would  see  that  his  fees  as  commissioner  were  paid  —  that  is, 
that  the  dtj  would  pay  them.  Without  considering  the  question 
of  the  authority  of  the  water  registrar  to  enter  into  a  contract  of  this 
character  for  the  city,  we  think  the  judgment  the  plaintiff  has  recov- 
ered should  be  reversed  for  the  failure  of  the  court  to  instruct  the 
jury,  upon  the  request  of  the  defendant,  that  they  were  to  deter- 
mine, as  matter  of  fact,  whether  or  not  the  plaintiff  had  waived  his 
right  to  compensation.  There  was  evidence  which  would  have 
authorized  the  jury  to  find  that  such  compensation  was  waived. 
The  learned  judge  charged  the  jury  that  the  question  of  waiver  was 
in  the  case.  He  said  "  the  plaintiff,  as  a  clerk  in  the  employ  of  the 
city  under  a  fixed  salary,  had  a  right  to  waive  compensation  for  tak- 
ing the  affidavits  in  question,  and  the  question  to  be  determined  by 
yon  is  whether,  in  point  of  fact,  he  did  waive  his  right  in  that  respect, 
or  in  other  words,  whether,  as  between  him  and  the  city,  there  was 
an  agreement  that  he  was  not  to  be  paid  for  taking  the  affidavits." 
The  court  further  instructed  the  jury  that  the  question  to  be  deter- 
mined was  not  wl^ther  the  plaintiff  made  an  agreement  that  he 
should  be  paid,  but  that  it  was  whether  the  defendant  had  proven 
an  agreement  that  he  was  not  to  be  paid ;  whereupon  the  counsel 
for  the  defendant  asked  the  court  to  charge  that  it  is  for  the  jury  to 
determine,  as  matter  of  fact,  whether  or  not  the  plaintiff  waived 
his  right  to  compensation. 

The  effect  of  the  charge  of  the  learned  judge  was  that  there  could 
be  no  waiver  except  by  an  agreement  on  the  part  of  the  plaintiff 
not  to  charge  the  city  for  his  services  as  commissioner  of  deeds. 
The  court  also  charged  that  the  burden  of  proof  was  upon  the 
defendant  to  establish  that  an  agreement  existed  that  the  plaintiff 
iDOs  not  to  he  jpaid  by  the  city.  "We  do  not  understand  the  decision 
in  Merzhdch  v.  Mayer  (163  N.  Y.  16)  to  go  to  that  extent.  It  is 
there  remarked  that  the  jury  should  have  been  instructed  vmder 
the  particular  facts  of  that  case  that  the  burden  was  upon  the 
defendant  to  establish  such  an  agreement,  and  that  remark  was 
made  because  of  the  condition  of  the  pleadings  and  the  undisputed 
facts  appearing  in  the  record,  but  it  was  also  remarked  that  the 
plaintiff  there  ^^was  entitled  to  the  fees  (as  notary  public)  unless  he 
waived  his  right  thereto,  either  expressly    *    *    *    or  impliedly. ^^ 

Under  the  ruling  of  the  court  that  the  question  of  waiver  was  an 
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issue  in  the  present  case,  it  was  competent  for  the  defendant  to  con- 
tend before  the  jary  that  the  plaintiff  had  waived  his  right  to  the 
fees  otherwise  than  by  an  express  agreement  not  to  charge  them, 
and  that,  therefore,  the  question  was  a  general  one  on  the  whole 
evidence  for  their  determination.  Waiver  could  be  established  by 
implication  resulting  from  the  circumstances  proven  and  the  con- 
duct of  the  plaintiff,  and  was  not  solely  dependent  upon  the  defend- 
ant showing  that  the  plaintiff  expressly  agreed  not  to  charge  fees  as 
a  commissioner  of  deeds. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event. 

O'Bbien,  McLaughlin  and  Laughlin,  JJ.,  concurred. 

Van  Brunt,  P.  J.  (concurring)  : 

I  concur  in  the  result.  I  am  of  the  opinion  that  the  plaintiff 
being  an  employee  of  the  city  could  make  no  charge  for  work  done 
even  for  the  city  in  office  hours. 

I  think  that  another  reason  why  there  can  be  no  recovery  in  this 
case  is,  that  there  is  no  evidence  whatever  that  any  person  in  the 
department  of  water  supply  could  incur  any  such  obligation  on 
the  part  of  the  city. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


Cathabink  Schilling,  Bespondent,  v.  Union  Railway  Company 
OF  New  York  City,  Appellant. 

Frodfof  8tatemenl9  made  in  the  preeenee  of  a  party  eeriouAy  it^red  —  the  injured 
party  mu*t  be  ihouon  to  have  been  cognizant  of  what  woe  eaid. 

In  an  action  to  recover  damages  for  personal  injuries,  a  hospital  surgeon,  who 
went  to  the  plaintiff's  house  with  an  ambulance  to  take  her  to  the  hospital  and 
found  her  lying  upon  a  couch  seriously  injured  and  suffering  from  shock,  but 
not  unconscious,  should  not  be  allowed  to  testify  to  statements  made  in  the 
plaintiff's  presence  concerning  the  manner  in  which  the  accident  happened 
and  to  which  the  plaintiff  made  no  reply,  unless  it  appears  that  at  the  time 
such  statement  was  made  the  plaintiff  was  cognizant  of  what  was  said  and  was 
in  a  condition  to  understand  and  appreciate  it. 

Van  Bbukt,  P.  J.,  dissented. 
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Appeal  by  the  defendant,  the  Union  Railway  Company  of  New 
York  City,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  14th  day  of  May,  1902,  upon  the  verdict  of  a  jury  for 
$5,000,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
28th  day  of  May,  1902,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

Addison  C.  Ormshee^  for  the  appellant. 

William  Victor  Goldberg^  for  the  respondent. 

Patteeson,  J. : 

This  was  an  action  to  recover  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  through  the  alleged  negligence  of  the  defend- 
ant's servants  in  prematurely  starting  a  car  upon  which  she  was  a 
passenger.     The  plaintiff  had  a  verdict. 

The  car  was  proceeding  up  the  Boston  road  and  when  it  was 
between  One  Hundred  and  Sixty-sixth  and  One  Hundred  and  Sixty- 
seventh  streets  she  gave  a  signal  to  stop.  She  testified  that  the  car 
did  stop  and  she  attempted  to  alight.  It  was  an  open  car.  She  and 
two  otlier  witnesses  testified  that  the  car  came  to  a  full  stop  and  as  she 
attempted  to  alight  it  suddenly  started  again  with  a  jerk  and  she 
was  thrown  to  the  ground  and  seriously  injured.  There  was  testi- 
mony of  witnesses  for  the  defendant  that  the  car  did  not  stop  at  all 
and  that  the  plaintiff  undertook  to  descend  while  it  was  still  in 
motion.  One  of  the  grounds  urged  by  the  defendant  for  a  reversal 
of  this  judgment  is  that  the  verdict  was  against  the  weight  of  evi- 
dence, but  the  cause  was  plainly  one  for  the  jury,  both  on  the  sub- 
ject of  the  n^ligence  of  the  defendant  and  the  contributory  neg- 
ligence of  the  plaintiff. 

It  is  further  urged  by  the  defendant  that  the  judgment  should  be 
reversed  for  an  error  in  the  rejection  of  evidence.  At  the  time  this 
accident  happened,  Dr.  Bolt  was  ambulance  surgeon  at  the  Ford- 
ham  Hospital.  He  went  to  the  house  of  the  plaintiff  with  an 
ambulance  to  take  her  to  the  hospital.  She  was  lying  on  a  couch. 
He  testifies  that  when  he  went  to  the  house  and  took  the  plaintiff 
in  the  ambulance  she  was  conscious  and  gave  a  history  of  the  case 
and  that  she  was  not  unconscious  that  night ;  that  he  examined  her 
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before  she  was  put  in  the  ambulance  and  after.  He  was  then  asked 
the  question  :  '^  Q.  Did  she  say  anything  to  you  that  you  recall  afi 
to  how  the  accident  had  happened,  or  did  you  ask  f  A.  I  asked 
that.  I  don't  know  whether  she  did  it  or  some  person,  because  I 
was  told  that  she  fell  —  Q.  Never  mind  what  you  were  told ;  don't 
say  that.  Did  any  one  in  her  presence  say  anything  as  to  how  the 
accident  happened?  A.  Oh,  yes.  Q.  She  being  how  near?  A. 
Well,  possibly  a  couple  of  feet.  That  was  the  occasion  when  I 
asked  how  it  had  happened.  Q.  Now,  what  was  said  —  don't  answer 
until  Mr.  Goldberg  has  an  opportunity  to  make  his  objection  — 
now,  what  was  said  by  yourself,  personally,  in  her  hearing,  as  to 
how  the  accident  happened?  Mr.  Goldberg:  I  object  on  the 
ground  that  it  does  not  appear  that  the  plaintifE  heard  or  understood 
what  was  said.  The  doctor  has  testified  that  she  was  suffering  from 
severe  shock.  The  Court :  I  would  first  like  to  have  the  doctor 
indicate  whether  she  gave  any  perceptible  indication  as  to  whether 
she  heard  what  was  said  about  the  way  the  accident  happened.  Go 
back  into  your  memory  and  see  if  you  can  find  any  indication  what- 
ever that  she  hoard  by  any  response  on  her  part  or  physical  action. 
The  witness:  I  could  not  recall  that,  Judge,  because —  The 
Court :  Very  well.  [Objection  sustained.]  "  Thereupon  an  excep- 
tion was  taken  by  the  defendant's  counsel.  The  court  then  said : 
^^  The  stenographer  will  note  that  the  ruling  is  made  because,  until 
it  appears  by  inference  that  the  remark  was  understood  by  the 
patient,  there  was  no  call  upon  her  to  assent  or  dissent,  and,  there- 
fore, she  is  not  responsible  for  what  someone  else  said." 

We  think  this  ruling  was  right.  One  of  two  things  was  sought 
to  be  established  by  the  rejected  testimony ;  either  an  actual  admis- 
sion by  the  respondent  of  the  statement  of  how  the  accident  hap- 
pened, or  an  acquiescence  by  silence.  As  the  witness  stated  that  he 
could  not  recall  that  the  plaintiff  made  any  response,  the  testimony, 
if  admissible  at  all,  could  only  relate  to  acquiescence  by  silence. 
That  statements  of  the  plaintiff  actually  made  to  this  physician 
would  be  admissible  in  evidence,  they  not  being  privileged,  results 
from  what  was  held  in  Griffiths  v.  Met.  St.  By.  Co.  (171  N.  Y. 
109),  and  Oreen  v.  Met.  St.  By.  Co.  (Id.  201).  But  those  cases  are  not 
in  point  upon  the  subject  of  acquiescence  by  silence.  There  is  a  gen- 
eral rule  that  where,  in  the  presence  and  hearing  of  a  party  to  aa 
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action,  something  pertinent  to  the  matters  involved  in  that  action  is 
stated,  and  which  it  is  for  his  interest  to  controvert,  and  he  remains 
sUent,  that  is  some  evidence  which  may  go  to  a  jarj.  But  the  rnle  on 
that  subject  is  stated  in  Greenleaf  on  Evidence  (Vol.  1  [15th  ed.], 
§  197)  as  follows :  '^  But  acquiescence,  to  have  the  effect  of  an 
admission,  must  exhibit  some  act  of  the  mind  and  amount  to  volun- 
tary demeanor  or  conduct  of  the  party.  And  whether  it  is  acquies- 
cence in  the  conduct  or  in  the  language  of  others,  it  must  plainly 
appear  that  such  conduct  was  fully  known,  or  the  language  fully 
understood  by  the  party,  before  any  inference  can  be  drawn  from 
his  passiveness  or  silence.  The  circumstances,  too,  must  be  not  only 
such  as  afforded  him  an  opportunity  to  act  or  to  speak,  but  such  also 
as  would  properly  and  naturally  call  for  some  action  or  reply  from 
men  similarly  situated." 

Passing  the  point  as  to  whether  the  plaintiff  was  called  upon  at 
all  to  respond,  the  trial  judge  was  right  in  requiring  that  it  should 
be  made  to  appear  that  the  plaintiff  was  cognizant  of  what  was  said 
by  this  witness  and  was  in  a  condition  to  understand  and  appreciate 
it.  His  testimony  would  indicate  that  he  made  his  statement  of  the 
cause  of  the  accident  when  he  visited  the  plaintiff  at  her  house, 
where  she  was  suffering  from  the  shock  and  from  the  pain  caused 
by  her  injuries.  The  witness  said  the  plaintiff  was  conscious,  but 
he  declares  that  she  was  suffering  from  shock. 

We  know  of  no  case,  and  can  find  none,  which  holds  that,  under 
such  circumstances,  a  party  seriously  injured  and  suffering  from 
shock  is  bound  at  his  peril  to  give  heed  to  every  remark  that  is 
made  by  a  person  in  his  presence  relating  to  the  occurrence  which 
produced  those  conditions. 

The  judgment  and  order  must  be  affirmed,  with  costs. 

Ingraham,  Hatch  and  Lauohlin,  JJ.,  concurred ;  Van  Brunt, 
P.  J.,  dissented. 

Judgment  and  order  affirmed,  with  costs. 
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Otto  H.  Dboege,  as  Receiver  of  the  Property  of  Isidor  Henby, 
Plaintiff,  v,  Edwin  W.  Baxter  and  Albert  F.  Sohenkslberger, 
Respondents. 

Albert  Reitman,  a  Judgment  Creditor,  Appellant. 

Costs — liability  thsrefor,  of  ajudgmerU  creditor  who  secures  the  appointment  of  a 
receiver  of  7iis  debtor's  property  and  requests  the  receiver  to  bring  an  action  to 
recover  it,  in  which  a  judgment  for  costs  is  recovered  against  him, 

A  Judgment  creditor,  at  whose  instance  a  receiver  of  the  property  of  the  judg- 
ment debtor  had  been  appointed  in  proceedings  supplementary  to  execution, 
requested  the  receiver  to  commence  an  notion  to  recover  property  alleged  to 
belong  to  the  Judgment  debtor.  The  receiver  brought  the  action  in  the 
Supreme  Court  and  recovered  Judgment  at  the  trial.  The  defendants  took  an 
appeal  to  the  Appellate  Division,  which  resulted  in  the  reversal  of  the  judg- 
ment. The  receiver  then,  in  good  faith,  took  an  appeal  to  the  Court  of  Appeals 
where  the  Judgment  of  the  Appellate  Division  was  affirmed. 

Upon  a  motion  by  the  defendants  in  the  action,  under  section  8247  of  the  Code 
of  Civil  Procedure,  to  compel  the  judgment  creditor  to  pay  the  costs  of  the 
action,  it  was 

Held,  that  as  it  appeared  that  the  judgment  creditor  knew  of  the  pendency  of 
the  action  and  took  no  steps  to  discontinue  it,  it  could  not  be  said  that  the 
receiver's  action  in  defending  the  appeal  to  the  Appellate  Division  and  in  tak- 
ing the  appeal  to  the  Court  of  Appeals  was  unwarranted  and  that  the  judg- 
ment creditor  was  thereby  relieved  from  liability  for  the  coats  of  the  appeals. 

Appeal  by  Albert  Reitman,  a  judgment  creditor  of  Isidor  Henry, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  6th  day  of  September,  1902,  directing  said  judgment 
creditor  to  pay  the  costs  of  the  action  to  the  defendants'  attorney. 

The  appellant,  Albert  Reitman,  was  directed  by  the  order  appealed 
from  to  pay  costs  in  an  action  brought  by  Otto  H.  Droege,  as 
receiver,  in  his  behalf  as  a  creditor  of  Isidor  Henry  against  tlie 
defendants.  Reitman  was  a  judgment  creditor  of  Henry  and  insti- 
tuted supplementary  proceedings  after  return  of  execution  unsatis- 
fied, and,  believing  that  Henry  had  certain  property  interests  which 
could  be  reached,  he  asked  for  the  appointment  of  the  plaintiflF,  Otto 
Droege,  as  receiver.  He  gave  to  the  receiver  a  written  request  to 
bring  an  action  against  the  defendants  to  recover  property  or  its 
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value  belonging  to  Isidor  Henrj  levied  upon  by  them  and  Bubse- 
qnently  sold  and  purchased  by  them.  Thereupon,  the  receiver 
presented  his  petition  and  the  written  request  and  obtained  an  order 
allowing  him  to  commence  such  an  action  ^^  in  any  of  the  courts  of 
record  of  this  State,"  and  which  provided  that  in  view  of  the  writ- 
ten request  iiled  with  the  petition,  the  receiver  be  relieved  from 
giving  any  bond  as  security  for  costs.  In  the  action  thus  begun  the 
receiver  was  at  first  successful,  but  an  appeal  was  taken  to  the 
Appellate  Division  and  then  to  the  Court  of  Appeals,  and  it  resulted 
in  a  judgment  in  favor  of  the  defendants,  and  they  then  moved  to 
compel  the  judgment  creditor  Reitman  to  pay  the  costs  of  such 
action,  which  was  denied.  Thereafter,  on  new  affidavits,  the  present 
motion  was  made  and  granted ;  and  from  the  order  entered  requir- 
ing Reitman  to  pay  the  costs  he  appeals. 

He  avers  in  his  affidavits  that,  although  he  gave  the  written 
request  to  the  receiver  to  bring  the  suit,  he  told  him  to  bring  it  in 
the  Municipal  Court  so  as  to  reduce  costs,  if  any,  against  him,  and 
that  the  receiver  refused  to  do  so,  asserting  that  he  would  not  in 
any  event  be  liable  for  costs,  and  that  it  was  the  duty  of  the  receiver 
to  bring  the  action  where  he  chose.  Further,  Reitman  avers  that 
he  did  not  consent  nor  did  he  know  of  the  appeals  taken  by  the 
defendants  to  the  Appellate  Division  and  by  the  receiver  to  the 
Court  of  Appeals,  for  which  costs  are  included  in  the  sum  charged 
against  liim.  Reitman's  attorney  also  avers  that  he  told  the  receiver 
not  to  bring  the  action  in  the  Supreme  Court.  The  receiver  avers 
that  after  the  action  was  commenced  the  attorney  for  Reitman  asked 
if  it  was  not  better  to  discontinue  it  and  bring  suit  in  the  Municipal 
Court,  but  that  nothing  was  said  as  to  reducing  costs  but  merely  as 
to  facilitating  the  trial,  and  that  neither  Reitman  nor  his  attorney 
directed  him  not  to  bring  the  action  in  the  Supreme  Court.  He 
explains  that  he  came  into  the  present  motion,  having  seen  in  the 
Law  Journal  a  statement  criticising  him  as  receiver  and  denying 
motion  for  costs  as  against  Reitman. 

The  court  granted  the  motion  charging  costs,  and  from  the  order 
so  entered  Reitman  appeals. 

Henry  L.  Franldin^  for  the  appellant. 

WUliam  J.  Barr^  for  the  respondents. 
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O'Brien,  J. : 

The  appellant's  first  point  is  that  the  order  appealed  from  is  not 
authorized  by  section  3247  of  the  Code  of  Civil  Procedure,  which 
provides  that  "  where  an  action  is  brought  in  the  name  of  another 
\)j  SL    *    *    *    person    who    is    beneficially    interested    therein 

*  *    *    the    *    *    *     person  so  interested  is  liable  for  costs, 

*  *  *  and  *  *  *  the  court  may  by  order  direct  the  per- 
son so  liable  to  pay  them."  The  appellant  argues  that  in  such  a 
case  the  action  must  be  begun  and  conducted  under  the  direction  of 
such  person,  and  that  here  the  action  was  conducted  and  brought 
by  the  receiver  in  the  Supreme  Court  contrary  to  instructions.  The 
answer  to  this  is,  that  the  written  I'equest  authorized  the  bringing 
of  the  action,  and  the  order  stated  "  in  any  of  the  courts  of  record," 
and  the  receiver  averred  that  no  objection  was  made  till  after  the 
action  was  begun,  and  further,  that  the  receiver  was  not  directed 
to  discontinue  such  action.  These  contentions  the  court  resolved  in 
favor  of  the  receiver. 

The  second  point  is  that  the  statements  of  Reitman's  attorney  to 
the  receiver  cannot  be  used  against  Reitman.  This  is  answered  by 
the  fact  appearing  that  such  attorney  was  brought  in  and  presented 
affidavits  in  favor  of  Reitman  in  opposition  to  the  motion,  and  it 
was,  therefore,  proper  that  the  receiver  should  be  allowed  to  deny 
such  statements.  Furthermore,  the  facts  are  not  changed  if  all  the 
statements  of  the  attorney  be  disregarded,  for  the  receiver  denies 
that  Reitman  directed  him  not  to  bring  the  action  in  the  Supreme 
Court. 

The  third  and  more  serious  point  of  the  appellant  is,  that  the 
request  to  sue  did  not  cover  the  right  to  appeal,  and  that  as  costs  of 
appeal  were  included  the  order  must  be  reversed  in  toto.  It  was 
not  the  receiver,  however,  but  the  defendants  who  first  appealed 
and  the  receiver  was  surely  justified  in  defending  on  appeal  a  judg- 
ment in  his  favor.  Though  beaten  on  appeal  it  cannot  be  said  that 
the  receiver  did  an  improper  or  unwarranted  act  in  appealing  to  the 
Court  of  Appeals  unless  it  has  Been  shown  that  the  creditor  had 
disapproved  such  act.  Although  the  creditor  knew  that  the  action 
was  going  on  in  the  Supreme  Court  he  took  no  steps  to  discontinue 
it,  and  by  his  thus  leaving  the  matter  with  the  receiver  it  seems  but 
just  that  the  appeal,  conducted  in  good  faith  by  the  receiver,  should 
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be  approved.  In  Ward  r.  Boy  (69  N.  Y.  96)  it  wae  held  that  "  if 
a  creditor  at  whose  instanoe  a  receiver  has  been  appointed,  and 
especially  if  he  is  solely  interested,  instigates  and  conducts  a  prose- 
cation  for  his  own  benefit  through  the  receiver,  the  obligation  to 
pay  costs  created  by  the  statute  is  equitably  as  binding  on  him  as  if 
the  legal  machinery  was  not  employed."  The  appellant  insists  that 
he  did  not  conduct  the  case  and  did  not  direct  the  appeal,  but  this  is 
a  begging  of  the  question,  it  appearing  that  he  had  the  receiver 
appointed  for  the  very  purpose  of  pursuing  and  securing,  if  possi- 
ble, the  property  for  his  sole  benefit. 

The  order,  therefore,  should  be  affirmed,  with  ten  dollars  costs 
and  disbursements. 

Van  Bbunt,  P.  J.,  Inobaham,  McLaughlin  and  Hatch,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Bbidoet  M.  Kbixy,  Appellant,  v.  Alice   M.  Theiss  and  Katie 
Theiss,  Eespondents. 

Appeal  —  it  Ue$  fr<mi  the  judgment,  not  from  the  order,  diemining  a  eompkUnt  — 
oral  notice  of  dithonor  of  a  note — an  allegation  that  it  "  tea$  eent "  i»  not  ineou' 
sietent  with  oral  notice. 

An  appeal  will  not  lie  from  an  order  dismissing  a  complaint.  The  proper  prac- 
tice is  to  appeal  from  the  judgment  entered  upon  such  order. 

An  oral  notice  of  the  dishonor  of  a  promissory  note,  given  personally  or  through 
an  agent,  is  sufficient  to  charge  the  indorsers  thereof. 

A  complaint  in  an  action  brought  to  charge  such  indorsers,  which  alleges  that 
"said  note  was  duly  protested  and  due  notice  of  said  demand  and  non-payment 
was  sent  to  the  defendants  above  named,  and  that  the  cost  of  said  protest  was 
$1.25/'  is  sufficient  to  authorize  the  admission  of  proof  of  an  oral  notice  of 
dishonor. 

Appeal  by  the  plaintiff,  Bridget  M.  Kelly,  from  a  judgment  of 

the  Supreme  Court  bearing  date  the  24th  day  of  March,  1902,  and 

entered  in  the  office  of  the  clerk  of  the  county  of  New  York,  upon 

an  order  of  the  Supreme  Court  made  at  the  New  York  Trial  Term, 

App.  Div.— Vol.  LXXYII.        6 
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which  order  was  entered  in  said  clerk's  office  on  the  24th  day  of 
March,  1902,  dismissing  the  complaint,  and  also  from  the  order  upon 
which  the  said  judgment  was  entered. 

Charles  W.  McCandlesSy  for  the  appellant. 

James  A.  Douglas^  for  the  respondents. 

O'Bbibn,  J. : 

There  is  no  practice  which  sanctions  an  appeal  from  the  order 
and  it  may,  therefore,  be  dismissed  —  the  questions  to  be  considered 
arising  upon  the  appeal  from  the  judgment. 

In  this  action  it  was  sought  to  charge  the  defendants  as  indorsers 
of  a  promissory  note ;  and  the  facts  connected  with  the  making  and 
delivery  thereof  having  been  stated  upon  the  former  appeal  {Kelly 
V.  Theiss,  65  App.  Div.  146)  need  not  be  here  repeated.  The 
sole  question  presented  is  whether  or  not  under  the  complaint  the 
plaintiff  may  prove  the  giving  of  oral  notice  of  dishonor  to  defend- 
ants personally  or  through  an  agent.  We  do  not  understand  that  it 
is  seriously  contended  that  an  oral  notice  would  be  insufficient 
whether  given  personally  or  through  an  agent ;  but  if  authority  is 
needed  for  such  a  proposition,  it  can  be  found  in  abundance  in  text 
books,  cases  and  the  Negotiable  Instruments  Law  itself.  (4  Am.  & 
Eng.  Ency.  of  Law  [2d  ed.],  414 ;  Cuyler  v.  Stevens^  4  Wend.  666 ; 
Woodin  V.  Foster,  16  Barb.  146 ;  2  Danl.  Neg.  Inst.  [4th  ed.] 
§  972;  Neg.  Inst.  Law  [Laws  of  1897,  chap.  612],  §§  162, 167.) 

Our  inquiry  is  thus  narrowed  down  to  the  question  whether  or  not 
the  learned  trial  judge  was  right  in  his  ruling  excluding  such  evi> 
dence  upon  the  ground  that  plaintiff  had  pleaded  a  written  notice. 
The  complaint  alleged  that  ^^  said  note  was  duly  protested  and  due 
notice  of  said  demand  and  non-payment  was  sent  to  the  defendants 
above  named  and  that  the  cost  of  said  protest  was  $1.25." 

The  construction  given  to  the  language  was  that  it  imported  that 
a  written  notice  was  sent.  We  think  that  this  is  giving  too  narrow 
and  too  restricted  a  meaning  to  the  word  "  sent,"  it  being  evident 
that  one  can  send  a  notice  either  verbally  or  in  writing.  Stress^ 
however,  is  placed  upon  the  fact  that  after  the  statement  that  notice 
was  sent  appears  the  language  about  the  cost  of  protest.  Here 
again,  we  think  undue  weight  is  given  to  the  words  referring  to 
the  cost  of  protest,  after  the  statement  of  the  sending  of  notice* 
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The  first  thing  in  the  order  of  time  would  be  to  have  the  note  protested 
which  would  result  in  the  cost  alleged  of  one  dollar  and  twenty-five 
cents-  After  such  protest,  the  form  of  the  notice,  whether  verbal  or 
written,  was  at  the  option  of  the  holder  of  the  note. 

We  think,  therefore,  that,  under  the  allegations,  it  was  entirely 
competent  for  the  plaintiff  to  prove  either  written  or  oral  notice  and 
that  the  court  was  in  error  in  excluding  proof  of  the  latter  upon 
the  ground  that  a  written  notice  was  alleged. 

It  follows,  accordingly,  that  the  judgment  must  be  reversed  and 
a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Tan  Brunt,  P.  J.,  Inobaham,  MoLauohlin  and  Hatch,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event ;  appeal  from  order  dismissed. 


e  78         455 


Ai.inBA  G.  FisK  and  Henby  B.  Einqhobn,  as  Administrators,  etc.,     77       ^ 
of   Henbt   G.  Fisk,  Deceased,  Appellants,  v.  Fisk,  Clark  & 
Flaqg  and  Others,  Kespondents. 


lirm  lUMMke— Tight  of  an  astigtue  acquiring  the  good  mU  fnm  the  legal  repreeentck^ 
tites  of  the  last  turviving  partner — action  to  restrain  a  corporation  from  adapt- 
ing euch  Jfrm  name  in  its  corporate  title. 

Although  the  personal  repreaentatives  of  the  last  suryiyor  of  a  firm  cannot 
aasign  the  firm  name,  as  such,  the  good  will  of  the  finn,  which  is  assignable 
by  them,  includes  the  right  of  the  purchaser  to  advertise  and  hold  himself  out 
to  the  public  thereafter  as  the  successor  to  the  property  and  business  of  the 
extinct  firm,  and  where  a  projected  sale  of  such  good  will  has  not  been  con- 
summated because  a  corporation  has  appropriated  the  firm  name  for  its  cor- 
porate title,  a  court  of  equity  will  intervene  to  restrain  the  corporation  from 
making  further  use  of  the  firm  name. 

Yah  Bbubt,  P.  J.,  and  McLAnGHUN,  J.,  dissented. 

Appeal  by  the  plaintiffs,  Almira  G.  Fisk  and  another,  as  admin- 
istrators, etc,  of  Henry  G.  Fisk,  deceased,  from  a  judgment  of  the 
Supreme  Conrt  in  favor  of  the  defendants,  entered  in  the  office  of 
the  derk  of  the  county  of  New  York  on  the  7th  day  of  Jnly^ 
1902,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
New  York  Special  Term  dismissing  the  complaint. 
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Henry  B.  Kinghcm^  for  the  appellants. 
jFVonA;  J.  Dtupignac^  for  the  respondents. 

O'BwEN,  J. : 

The  principal  contention  before  ns  was  presented  to  this  court  on 
the  former  appeal  from  the  order  denying  tlie  plaintifEs'  motion  for 
a  preliminary  injunction,  which  order  was  affirmed  in  June,  1902,  with- 
out opinion.  Our  view  then  was  that  the  court  at  Special  Term  upon 
the  motion  for  the  injunction  had  correctly  held  that  ^^  where  all  the 
partners  entitled  to  use  the  firm  name,  die  or  retire  and  none  of 
them  has  made  any  assignment  or  appointment  of  it,  the  right  to 
such  use  dies  with  the  last  survivor  and  does  not  pass  to  his  personal 
representatives."  {Fish  v.  FUh^  Clark  dk  Flagg^  37  Misc.  Eep. 
737.)  Therein  the  facts  and  a  discussion  upon  the  law,  particularly 
as  to  the  construction  of  the  statute  (Partnership  Law  [Laws  of  1897, 
chap.  420 ;  Gen.  Laws,  chap.  51],  §  20),  are  fully  given  and  need 
not  be  repeated.  We  did  not,  however,  adopt  the  opinion  in  full, 
because,  while  there  was  sufficient  to  justify  the  denial  of  the  motion 
for  an  injunction  until  such  time  as  the  case  could  be  tried,  there 
was  a  question  involved  which  was  not  then  discussed,  nor  does  it 
appear  to  have  been  considered  upon  the  trial  and  which  we  think 
entitled  the  plainti£E  to  some  relief. 

Upon  such  trial  it  was  made  clearly  to  appear  that  the  defendants 
appropriated  and  intended  to  use  as  their  corporate  title  the  old  firm 
name,  and  advertised  in  effect  that  they  were  to  replace  the  old 
partnership  of  Fisk,  Clark  &  Flagg.  While  the  right  to  use  the 
old  firm  name  did  not  descend  to  and  become  a  part  of  the  estate  of 
the  last  surviving  partner,  it  will  not  be  disputed  that  the  property 
and  good  will  of  the  business  as  well  did  so  descend,  and  we  think 
that  any  contemplated  action  of  the  defendants  which  tended  ille- 
gally to  injure  the  value  of  such  good  will  should  be  enjoined 
because  an  injury  to  a  property  right. 

The  good  will  of  a  partnership  includes,  among  other  things,  the 
trade  name,  to  the  extent  that  the  purchaser  may  stand  as  the  suc- 
cessor of  the  former  firm.  As  said  in  the  American  and  English 
EncyclopsBdia  of  Law  (Vol.  14  [2d  ed.],  p.  1085) :  "The  good  will 
of  a  trade  or  business  may  be  defined  as  the  advantage  or  benefit 
which  is  acquired  by  an  establishment  beyond  the  mere  value  of 
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the  capital,  stock,  funds  or  property  employed  therein  in  conse* 
qnence  of  the  general  public  patronage  and  encouragement  which 
it  receives  from  constant  or  habitual  customers  on  account  of  its 
local  position  or  common  celebrity  or  reputation  for  skill  or  affluence 
or  punctuality,  or  from  other  accidental  circumstances  or  necessities, 
or  even  from  ancient  partialities  or  prejudices."  Upon  the  death 
of  the  last  survivor  of  the  firm,  therefore,  although  the  statute 
makes  no  provision  for  the  sale  of  the  name  as  such  by  his  adminis- 
trators, and  although  that  name  in  itself  is  not  assignable  by  them, 
still  the  administrators  may  sell,  in  addition  to  the  property  and 
trade  marks,  the  good  will  of  the  firm,  which  includes  the  right 
of  the  purchaser  to  advertise  and  hold  himself  out  to  the  public 
thereafter  as  being  the  successors  to  the  property  and  business  of 
the  firm  which  has  become  extinct  As  said  in  People  v.  Tioga 
Com.  Pleas  (19  Wend.  75),  "  executors  at  law  take  everything 
belonging  to  their  testator  which  can  be  considered  as  property  or 
form  the  subject  of  dealing  in  any  way."  And  so  as  to  admimstra- 
tors,  the  policy  of  the  law  is  that  they  should  take  everything  as  far 
as  possible  wearing  the  semblance  of  property  of  the  intestate  as 
part  of  the  assets  to  pay  debts. 

If  the  right  to  state  that  one  has  succeeded  to  the  property  and 
business  of  the  firm  has  been  rendered  valuable,  then  it  is  as  much 
a  property  right  to  be  sold  by  the  administrators  as  the  goods  which  a 
merchant  has  in  his  store  when  he  dies.  And  strangers  who  endeavor 
to  illegally  appropriate  such  a  valuable  right  should  be  prevented 
from  so  doing  by  a  court  of  equity.  Nor  does  it  make  any  difference 
whether  the  stealth  of  such  a  property  right  is  done  under  the  guise 
of  a  partnership  or  through  a  corporation.  Neither  should  be 
allowed,  without  compensating  the  representatives  of  the  deceased 
partner,  to  appropriate  a  valuable  part  of  the  good  will. 

We  have  no  wish  to  be  understood  as  including  in  the  good  will 
the  right  to  use  the  firm  name  in  any  other  way  than  as  an  adjunct 
or  addition  to  the  purchaser's  own  firm  name  or  title.  What  a  pur- 
chaser of  the  good  will  acquires  is  the  right  to  advertise  or  issue  a 
statement  showing  that  he  has  succeeded  to  the  business  of  the  firm 
which,  by  the  death  of  the  last  survivor,  has  become  extinct  That 
this  right  is  valuable  and  that  it  can  in  the  present  instance  be  sold 
with   the   other  property  of  the  firm  appears;  and  the  evidence 
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equally  eetablishes  that  its  value  will  be  impaired,  if  not  destroyed, 
by  the  defendants'  appropriation  of  the  old  firm  name  as  their  cor- 
porate title  and  advertising  themselves  to  the  public  as  the  successors 
of  the  old  firm.  That  many  of  the  former  customers  would  thus  be 
induced  to  deal  with  the  new  corporation  and  that  confusion  in  the 
public  mind  would  result  as  to  who  had  succeeded  to  the  property 
and  business  of  the  old  firm  is  certain  from  the  evidence,  which 
fihows  that  letters  intended  for  such  successors  were  sent,  owing  to 
the  name  assumed  by  the  defendants  and  their  advertisements  and 
circulars,  to  the  corporation  which  they  had  created.  The  advant- 
age which  would  accrue  to  any  one  buying  the  assets  of  the  partner- 
ship from  being  able  to  truthfully  represent  that  he  had  succeeded 
to  the  business  of  the  old  firm  is  thus  made  apparent,  and  this  would 
be  impaired  if  not  destroyed  should  the  defendants  be  permitted  to 
appropriate  the  old  firm  name.  The  efPect  of  permitting  them  to 
use  such  name  will  be  to  diminish  the  value  of  this  right  or  privilege 
which,  in  connection  with  the  other  property  of  the  business,  could 
be  sold ;  and  we  think  that  it  is  competent  for  a  court  of  equity  to 
prevent  such  injury  and  wrong. 

This  wrong  or  injury  is  quite  separate  and  apart  from  that  which 
would  be  inflicted  upon  the  public  who  would  naturally  be  deceived 
and  misled  into  believing  that  they  were  dealing  with  persons  con- 
nected in  some  legal  way  with  the  old  firm.  It  may  be  that  plain- 
tiffs have  no  standing  to  prevent  such  a  wrong  except  in  connection 
with  some  relief  to  which  they  are  directly  entitled.  The  injury 
complained  of  in  this  action  is  that  of  taking  away  wrongfully  and 
without  compensation  to  the  estate  the  value  of  the  good  will  of  the 
business  by  interfering  with  the  use  of  the  old  trade  name  by  the 
purchaser  as  successor  to  the  old  firm.  It  appears  from  the  evidence 
that  the  scheme  of  the  defendants  has  so  far  been  successful,  and 
that  negotiations  for  the  sale  of  the  good  will  of  the  firm  have  come 
to  an  end.  We  think  applicable  what  was  said  in  Peck  Brothers 
<&  Company  v.  Pech  Bros.  Co.  (113  Fed.  Rep.  291)  where  a  new 
corporation  attempted  to  use  the  name  of  one  which  had  become 
embarrassed  and  was  in  the  hands  of  a  receiver,  that  '^  the  name 
assumed  was  voluntarily  selected,  and  as  we  must  believe,  for  the 
purpose  of  appropriating  the  good  will  and  trade  name  of  another. 
If  not  originally  so  designed,  it  is  clear  that  upon  failure  to  procure 
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the  right  by  purchase,  the  name  was  afterwards  nsed  for  the  pur- 
pose of  misleading  the  public  and  appropriating  to  itself  without 
right,  the  valuable  trade  name  of  another.  That  wrong  has  been 
effected.  Further  wrong  should  be  prevented.  The  remedy,  if 
the  defendants  be  honest,  is  simple.  They  have  but  under  the.law 
to  change  the  name  which  they  selected  and  which  has  wrought  the 
injury.  In  any  event  they  should  be  enjoined  from  further  per- 
petration of  the  wrong." 

We  think,  therefore,  that  the  plaintiff  in  this  case  is  entitled  to 
relief  directing  that  the  defendants  be  restrained  from  making  fur- 
ther use  of  the  name  of  the  old  firm  as  part  of  their  corporate  title, 
thus  giving  to  the  administrators  the  benefit  and  value  that  will 
accrue  from  their  ability  to  confer  on  the  purchaser  of  the  good 
will  the  right  to  use  the  name  in  conjunction  with  the  statement 
that  such  purchaser  is  the  successor  to  the  business  of  the  old  firm. 
The  judgment  accordingly  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Pattkeson  and  Lauohlin,  J  J.,  concurred ;  Van  Bbunt,  P.  J., 
and  McLaughlin,  J.,  dissented. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Thb    Blumenbebo    Press,  Appellant   and   Respondent,    v.  The 
Mutual  Mercantile  Agency,  Respondent  and  Appellant. 

Lien  of  a  manvfactwrer  ulho  i$  not  required  to  make  delivery  before  payment — when, 
aUhough  the  contract  is  entire,  the  lien  doee  not  cover  the  product  manufactured 
before  dtfault  —  the  giving  of  credit  operates  as  a  ufaiver  of  the  lien. 

A  mercantile  agency,  which  desired  to  publish  a  reference  book,  entered  into  a 
contract  with  a  printing  house,  by  which  the  latter  agreed  to  set  the  type  for 
the  book,  print  it  and  make  it  ready  for  binding.  The  contract  fixed  the  price 
to  be  paid  for  the  different  branches  of  the  work,  and  stipulated  that  the  price 
for  composition  should  include  ownership  of  the  linotype  slugs,  composing  the 
pages  and  electrotype  plates  of  such  pages,  and  also  that  "payments  will  be 
made  weekly  covering  the  amount  of  work  performed." 

AU,  that  the  contract  was  an  entire  one,  and  that,  as  it  did  not  require  the  print- 
ing house  to  make  deliveries  thereunder  prior  to  receiving  payment,  the 
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printing  house  had  an  artisan's  lien  upon  all  work  done  and  not  paid  for  or 
delivered; 

That,  in  the  event  of  the  mercantile  agency's  making  default  in  the  payment  of 
the  weekly  installments,  the  printing  house  could  not  claim  a  lien  upon  lino- 
type slugs  manufactured  and  paid  for  prior  to  the  default  which  the  mercan- 
tile agency  had  allowed  to  remain  in  the  possession  of  the  printing  house  U> 
facilitate  the  making  of  corrections  in  such  slugs,  especially  when  the  printing 
house  made  a  charge  for  the  storage  of  such  slugs,  thus  showing  that  its> 
possession  thereof  was  for  the  benefit  of  the  mercantile  agency  and  not  under 
a  claim  of  Hen; 

That  the  acceptance  by  the  printing  house  of  notes,  in  payment  of  the  weekly 
installments  due  under  the  contract,  operated  (in  view  of  the  charge  for  storage 
of  the  linotype  slugs)  as  a  waiver  of  its  right  to  assert  a  lien  upon  the  sluga 
manufactured  during  the  period  covered  by  the  extension  of  credit  created  by 
the  notes,  although  the  notes  were  not  paid. 

Cbo68-appeals  by  the  plaintifi,  The  Blamenberg  Press,  and  by 
the  defendant,  The  Mutual  Mercantile  Agency,  from  a  judgment  of 
the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  30th  day  of  April,  1902,  upon  the  decision  of 
the  court,  rendered  after  a  trial  at  the  New  York  Special  Terra,  in 
an  action  to  foreclose  an  artisan's  lien. 

The  action  is  brought  under  section  1737  of  the  Code  of  Civil 
Procedure,  to  enforce  a  lien  of  $9,738.35  on  linotype  slugs,  paper, 
etc.,  made  by  plaintiff  for  the  defendant  under  a  contract  dated 
November  3, 1899,  the  defendant  having  defaulted  in  payments  for 
the  work  performed. 

The  contract  is  embodied  in  a  letter  sent  by  the  plaintiflE  to  defend- 
ant on  November  3,  1899,  wherein  it  was  said : 

"For  the  sum  of  twenty-three  thousand  eight  hundred  dollars 
($23,800)  we  will  agree  to  set  up  in  agate  linotype  slugs  one  thou- 
sand pages  of  the  first  edition  of  your  reference  book,  *  *  * 
said  amount  to  include  ownership  by  you  of  all  material  in  said 
pages;  also  include  electrotype  plates  of  all  said  pages,  it  being 
understood,  however,  that  alterations  from  original  copy  shall  be 
charged  for  at  the  rate  of  one  dollar  ($1.00)  per  hour  for  all  work 
done  on  machine,  and  for  alterations  requiring  hand  work  only,  a 
charge  of  sixty  (60)  cents  per  hour  shall  be  made. 

"  For  each  additional  page  over  and  above  one  thousand  pages,  the 
rate  shall  be  twenty-two  dollars  ($22.00)  per  page,  to  include  owner- 
ship by  yon  of  material  in  said  page  and  electrotype  plate  of  same* 
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"  For  the  further  ftnm  of  one  thousand  two  hundred  and  eighteen 
dollars  and  seventy-five  cents  ($1,218.75),  we  will  agree  to  print  on 
paper  to  be  supplied  by  you,  five  thousand  (5,000)  copies  of  each  of 
one  thousand  pages,  eight  pages  to  a  form,  and  for  each  additional 
eight  pages  over  and  above  one  thousand  pages,  the  rate  shall  be 
nine  dollars  and  seventy-five  cents  ($9.75)  for  five  thousand  (5,000) 
impressions. 

"  For  the  further  sum  of  three  hundred  and  twelve  dollars  and 
fifty  cents  ($312.50),  we  will  agree  to  fold  in  16  page  signatures 
and  press  ready  for  bindery,  five  thousand  copies  of  each  book  of 
one  thousand  pages,  and  for  each  additional  number  of  printed 
sheets  at  the  rate  of  one  dollar  ($1.00)  per  thousand  signatures  of  16 
pages. 

"  The  foregoing  rates  apply  to  first  edition  of  your  book.  *  *  * 
If  we  receive  the  first  installment  of  copy  on  November  15th,  and 
daily  supplies  of  not  less  than  15  pages  thereafter,  we  will  agree  to 
liave  ready  for  the  binder  on  February  20th,  1900,  complete  copies 
of  one  thousand  pages  or  over. 

'^  It  is  understood  that  upon  submission  of  proper  vouchers,  pay- 
ments will  be  made  weekly  covering  the  amount  of  work  performed." 

Tliese  conditions  were  accepted  in  a  letter  written  by  defendant 
the  same  day.  Thereafter  plaintiff  began  the  work,  purchasing 
material,  preparing  type  in  slugs  or  forms  representing  pages  of  the 
reference  book,  and  printing  the  parts  of  the  book  which  were  to 
be  issued  for  each  State  in  the  Union,  and  issued  weekly  statements 
of  the  work  performed  which  the  defendant  paid,  receiving  from 
time  to  time  the  sheets  printed.  The  slugs  from  which  the  pages 
were  printed  and  whidi,  under  the  contract,  belonged  to  the  defend- 
ant when  paid  for,  were  not  removed  from  the  plaintiff's  possession 
when  the  weekly  bills  were  met  as  were  the  printed  sheets,  as  it  was 
desired  that  they  should  be  on  hand  in  case  any  revision  was  required 
of  the  plaintiff,  in  accordance  with  the  agreement ;  and  plaintiff, 
therefore,  purchased  and  erected  cabinets,  arranged  so  that  any  par- 
ticular page  could  readily  be  obtained.  In  the  course  of  the  work 
many  changes  and  corrections  were  thus  made  in  the  slugs,  for 
which  charges  were  stated  in  the  weekly  bills  and  paid  by  the 
defendant.  The  total  amount  of  work  performed  and  materials 
furnished  amounted  to  $60,476.60,  and  to  this  the  plaintiff  added 
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$900  for  storage  of  the  slugs  in  its  cabinets  during  the  period.  The 
total  payments  made  by  the  defendant  prior  to  the  bringing  of  the 
action  for  payments  not  made  was  $51,874.48,  and  the  balance  due 
plaintiff,  as  conceded  upon  the  trial  —  the  sole  question  being  as  to 
whether  or  not  a  lien  attached  —  was  $9,638.35,  amounting,  with 
interest,  to  $9,879.62. 

It  further  appeared  upon  the  trial  that  the  vouchers  for  weekly 
bills  up  to  and  including  February  8,  1901,  aggregated  $51,874.48, 
which  is  less  than  the  total  payments  made  down  to  June,  1901. 
And  it  was  shown  that  the  plaintiff  delivered  to  the  defendant  prop- 
erty worth  about  $58,000  during  the  period,  and  retained  in  its  pos- 
session all  the  slugs  which  it  had  made  for  defendant,  and  placed  iq 
its  cabinets,  and  a  small  quantity  of  paper  and  printed  sheets.  It  is 
upon  these  slugs  and  papers  remaining,  and  worth  about  $4,000  as 
second-hand  material,  that  the  plaintiff  seeks  to  enforce  his  lien  for 
the  balance  due  from  the  defendant. 

The  defendant  had  difficulty  in  meeting  the  weekly  payments, 
and  the  plaintiff,  therefore,  shortly  after  the  work  was  begun,  agreed 
not  to  press  the  indebtedness  of  $5,000  until  all  the  States  were  in ; 
"until  December,  1900 ;"  and  a  number  of  the  weekly  statements 
provided  for  the  payment  of  sums  "  in  excess  of  $5,000  "  outstand- 
ing. Thereafter,  three  notes  were  given  by  defendant  to  plaintiff, 
one  dated  May  21,  1901,  for  $666.67 ;  another.  May  21,  1901,  for 
$666.66,  and  the  other  July  5,  1901,  for  $1,010,  not  as  part  of  the 
$5,000,  but  to  pay  the  balances  remaining.  These  notes  were  not 
paid,  and  were  tendered  to  the  defendant  at  the  trial. 

The  Special  Term  held  that  the  plaintiff  had  a  lien  for  the  unpaid 
amount  which  it  could  enforce  against  such  slugs  only  as  were  made 
subsequent  to  February  8,  1901,  and  upon  such  paper  sheets  as 
were  in  its  possession.  From  the  judgment  so  entered  the  plaintiff 
appeals,  on  the  ground  that  it  has  a  lien  on  all  the  slugs,  and  the 
defendant  appeals  on  the  ground  that  plaintiff  has  no  lien  whatever. 

Joseph  iT.  Goldbacher^  for  the  plaintiff. 

Henry  Schoenherr^  for  the  defendant. 
O'Brien,  J. : 

The  contract  was  one  and  not  several  for  the  printing  of  the  first 
edition  of  defendant's  reference  book.    It  shows  upon  its  face  that 
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the  iutention  of  the  parties  was  that  the  plaintiff  should  do  all  the 
work  required  in  the  way  of  making  the  type,  printing  and  correct- 
ing proof ;  in  fine,  everything  necessary  up  to  the  binding  and  publi- 
cation of  the  book.  Although  the  contract  provided  for  weekly 
payments  for  work  performed,  this  did  not  effect  a  change,  as  there 
was  but  one  contract  for  the  entire  work.  That  being  so,  a  lien  for 
the  total  amount  due  attached  to  the  goods  manufactured  by  the 
plaintiff  and  not  delivered  to  the  defendant,  and  the  plaintiff  waived 
its  lien  only  on  such  of  the  goods  as  were  delivered  to  the  defend- 
ant ( WUes  Laundering  Co.  v.  HaMoy  105  N.  Y.  234.)  In  the 
case  cited,  suit  was  brought  to  enforce  a  lien  on  goods  of  the  defend- 
ant laundered  by  the  plaintiff  under  a  contract  which  provided  that 
payments  should  be  made  on  the  first  of  each  month  for  goods  laun- 
dered and  returned  during  the  preceding  month.  It  was  held 
therein  that  no  lien  attached  either  for  the  balance  due  the  plaintiff 
or  for  the  work  done  on  the  goods  in  its  possession,  for  the  reason 
that  a  particular  time  of  payment  was  fixed  by  the  contract,  which 
was  subsequent  to  the  time  when  the  owner  was  entitled  to  a  return 
of  the  property.  It  was  stated  in  the  opinion,  however,  that  where 
work  is  done  under  a  single  contract  which  does  not  specify  that 
payments  are  to  be  made  after  delivery  of  the  goods,  a  lien  attaches 
to  all  the  property  undelivered,  "  and  if  part  of  it  is  voluntarily 
returned  without  payment  for  the  work,  the  only  consequence  is 
that  the  person  doing  the  work  has  abandoned  a  part  of  his  security 
for  the  total  amount  due  him  and  retained  his  lien  therefor  only 
upon  the  property  which  remains  in  his  possession."  In  the  case  at 
bar  the  contract  did  not  require  that  deliveries  should  be  made  to 
the  defendant  prior  to  payments  for  the  work  performed.  The 
plaintiff  had  a  lien,  therefore,  for  sums  due  on  all  the  goods  pro- 
duced and  not  delivered  to  the  defendant. 

We  are  thus  brought  to  the  question  as  to  what  goods  were  unde- 
livered after  they  were  produced  under  the  contract.  First^  we 
have  the  goods  manufactured  up  to  February  8,  1901.  It  is  con- 
ceded that  payments  made  on  account  were  sufiicient  to  pay  for 
what  was  produced  up  to  that  date,  including  not  only  the  printed 
sheets,  but  also  the  slugs.  The  sheets  were  all  delivered  and  the 
defendant  obtained  the  actual  possession  of  them,  and  no  question 
of  lien  arises  as  to  them.    With  regard  to  the  slugs,  the  contract 
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provided  that  when  manafactured  and  paid  for,  ownership  therein 
paased  to  the  defendant,  and  there  was  nothing  in  the  contract  to 
prevent  the  defendant  from  taking  them  into  its  actual  possession^ 
also,  save  that  the  plaintiff  under  the  contract  was  entitled  to  use 
them  for  the  purpose  of  making  any  needed  corrections  or  revisions. 
It  was  to  facilitate  this  purpose  that  the  defendant  permitted  the 
slugs  to  remain  with  the  plaintiff.  Were  the  slugs  retained  by  the 
plaintiff,  however,  as  property  on  which  a  lien  might  attach  as 
property  undelivered  to  the  defendant,  or  were  they  kept  for  the 
defendant  as  its  property  ?  The  answer  to  this  question  is  to  be 
found  in  the  manner  which  the  parties  themselves  construed  tlie 
contract  and  treated  the  property.  Possession  was  retained  by  the 
plaintiff,  but  it  made  a  charge  of  $900  for  storage  which  was 
assented  to  by  the  defendant  This  charge  for  storage  excludes  the 
idea  that  plaintiff  retained  possession  under  a  claim  for  lien  because 
where  property  is  retained  for  a  lien  no  storage  can  be  charged.  It 
was  held  in  Somea  v.  Brit  Emp,  Shipping  Co.  (8  H.  L.  Cas.  338), 
that  no  authority  can  be  found  for  the  proposition  that  one  holding 
property  for  the  purpose  of  enforcing  a  lien  can  hold  the  propri- 
etor for  the  expense  of  keeping  it,  and  the  rule  works  both  ways. 
These  slugs,  therefore,  were  tlie  property  of  the  defendant  and 
legally  stand  in  the  same  position  as  the  sheets  delivered  by  the 
plaintiff  prior  to  February  8,  1901,  and  no  lien  attaches  thereon. 
We  thus  agree  with  the  learned  judge  at  Special  Term  in  the  state- 
ment that  "  these  goods  were  fully  paid  for  and  were  left  in  plain- 
tiff's possession  for  a  particular  purpose  wholly  inconsistent  with  the 
claim  of  a  lien,  and  under  such  circumstances  no  lien  will  attach. 
(19  Am.  &  Eng.  Ency.  [2d  ed.]  12.)" 

We  are,  then,  to  determine  whether  a  lien  attaches,  as  found  by 
the  Special  Terra,  to  the  slugs  produced  by  the  defendant  sub- 
sequent to  February  8,  1901,  for  which  it  is  conceded  payment  has 
not  been  made.  Up  to  tiiis  point  we  have  discussed  the  questions 
presented  as  if  the  contract  originally  made  between  the  parties 
was  being  carried  out  in  its  entirety.  As  a  matter  of  fact,  however, 
the  evidence  shows  that  there  was  a  material  deviation  from  the 
terms  of  that  contract  upon  the  subject  of  payments.  It  provided 
that  the  payments  should  be  weekly  for  the  work  performed.  The 
defendant,  however,  soon  fell  behind  and  the  plaintiff  agreed  not 
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to  insist  upon  payment  for  the  time  being  nor  until  a  date  named 
wlien  certain  work  was  performed.  The  claim  thus  deferred  was 
for  $5,000  for  work  produced,  and  the  weekly  statements  show  that 
payments  were  made  only  in  excess  of  such  $5,000  due.  Credit 
was  further  extended  by  the  plaintiff  accepting  three  notes  for  the 
balance  due  over  the  $5,000.  It  is  true  that  these  notes  were  never 
paid  and  were  tendered  to  the  defendant  on  the  trial,  but  they  were 
accepted  in  payment  and  such  acceptance  was  a  waiver  of  the  lien. 
An  extension  of  credit  waives  a  lien.  (19  Am.  &  £ng.  Ency.  of 
Law  [2d  ed.],  28.) 

We  have  not  overlooked  the  cases  in  which  it  has  been  held  that 
mere  acceptance  of  notes  where  they  are  not  paid  and  where  posses- 
sion of  the  property  has  in  the  meantime  been  retained,  does  not 
constitute  a  waiver,  it  being  competent  to  return  the  notes.  In  the 
application  of  such  rule,  however,  the  character  of  the  possession 
must  be  considered,  and  where,  as  here,  the  possession  which  the 
plaintiff  had  was  for  the  defendant,  as  shown  by  the  fact  that  a 
charge  for  storage  was  made,  the  legal  result  upon  the  question  of 
waiver  is  the  same  as  though  there  was  an  actual  delivery  of  the 
property  and  acceptance  of  notes  in  payment  therefor. 

With  respect  to  the  slugs,  therefore,  it  thus  appears  that  the  plain- 
tiff has  lost  its  lien  by  accepting  payment  or  extending  credit  or 
transferring  ownership  and  charging  storage,  either  and  all  of  which 
would  constitute  a  waiver  of  any  lien  which  plaintiflE  might  other- 
wise have  had.  And  what  has  been  said  about  sings  applies  equally 
to  the  paper  and  other  property  which  it  holds. 

That  part  of  the  judgment,  therefore,  appealed  from  by  the  plain- 
tiff, which  holds  that  the  plaintiff  is  not  entitled  to  a  lien  upon  the 
entire  property,  should  be  affirmed;  and  as  to  the  defendant's 
appeal,  the  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  the  defendant  to  abide  the  event. 

Van  Brunt,  P.  J.,  Inqbaham,  MoLauohlin  and  Hatch,  JJ., 
concurred. 

Judgment  so  far  as  appealed  from  by  plaintiff  affirmed  ;  and  on 
defendant's  appeal,  judgment  reversed,  new  trial  ordered,  with  costs 
to  defendant  to  abide  event. 
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Fbances  J.  Storms  and  Alfred  Storms,  Respondents,  v.  The 
Manhattan  Railway  Company  and  The  New  York  Elevatei> 
Railroad  Company,  Appellants. 

Lecue  —  tight  of  a  leatee  to  reeowr  damagei  oeeationed  by  an  eievated  railroad  eor^ 
structsd  toith  the  aamt  of  the  lessor — effect  of  the  leasee  holding  under  a  renewal 
provided  for  in  the  original  lease — form  of  conveyance  of  easements  to  which  ths 
elevated  railroad  company  is  entitled  on  paying  the  damages — violation  of  a  cove-- 
nant  against  an  assignment  ef  a  lease — effedt  of  a  consent  to  one  assignment. 

Hay  1, 1873,  the  city  of  New  York  demised  certain  premises  to  Francis  J.  Leg- 
gett  for  a  period  of  twenty-one  years  by  a  lease  containing  a  covenant  for  a. 
renewal  upon  terms  to  be  agreed  upon  by  the  parties  or  determined  by 
appraisers  or  by  an  umpire.  In  1875  the  city  of  New  York  consented  to  the 
construction  and  operation  of  an  elevated  railroad  in  front  of  the  property.  The 
construction  of  the  road  was  commenced  in  1878  and  it  was  put  in  operation  in 
1879.  Upon  the  expiration  of  the  lease,  which,  by  mesne  assignments,  had 
passed  to  Frances  Storms,  who  also  owned  a  building  erected  upon  the  demised 
premises,  a  renewal  lease  for  twenty -one  years  was  executed  to  her. 

In  an  action  subsequently  brought  by  Frances  Storms  and  Alfred  Storms,  who„ 
by  assignment  from  Frances  Storms,  had  acquired  an  interest  in  the  lease, 
against  the  elevated  railroad  company,  to  recover  damages  for  the  impairment 
of  the  easements  appurtenant  to  the  leasehold  property,  it  was 

Held,  in  view  of  the  plaintiffs'  ownership  of  the  building  erected  upon  the 
demised  premises  and  of  the  covenant  of  renewal  contained  in  the  lease,  that 
such  renewal  lease  did  not  involve  the  creation  of  a  new  tenancy,  but  only  the 
continuance  of  the  existing  tenancy  and  that,  consequently,  the  fact  that  such 
renewal  was  executed  after  the  city  had  consented  to  the  construction  and 
operation  of  the  railroad  and  such  operation  had  actually  begun,  did  not 
deprive  the  plaintiffs  of  the  right  to  maintain  the  action; 

That  it  could  not  be  successfully  urged  that  the  plaintiffs  had  suffered  no  dam- 
age from  the  operation  of  the  road  since  the  renewal  of  the  lease,  upon  the 
theory  that  the  rent  reserved  in  the  renewal  was  fixed  with  reference  to  the 
existence  of  the  elevated  railroad  in  front  of  the  premises,  for  the  reason  that 
the  injury  inflicted  upon  the  lot,  apart  from  the  building,  was  the  only  element 
which  could  be  considered  in  fixing  such  rent,  and  also  because  the  lessees*^ 
ownership  of  the  building  obliged  them  to  accept  the  renewal  lease  upon  the 
best  terms  they  could  obtain; 

That  the  fact  that  an  interest  in  the  renewal  lease  had  been  assigned  to  the  plain- 
tiff Alfred  Storms,  without  the  consent  of  the  city,  as  required  by  a  covenant 
contained  in  the  original  lease,  did  not  prevent  a  recovery  by  the  plaintiffs,  for 
the  reasons  that  the  city  had  consented  to  several  assignments  of  the  lease  before 
the  assignment  to  Alfred  Storms,  and  that  the  defendants,  being  trespassers, 
were  not  entitled  to  take  advantage  of  the  covenant; 
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That  the  defendants,  upon  paying  the  damages  awarded  by  the  court,  were  enti- 
tled to  receive  a  complete  title  to  the  easements  which  the  plaintiffs  claimed 
were  appurtenant  to  the  demised  premises  under  the  then  existing  or  any  sub- 
sequent renewal  under  the  terms  of  the  lease,  and  not  simply  a  conveyance  of 
the  right  to  operate  the  railroad  until  the  expiration  of  the  then  present 
renewal  lease. 

Smble,  that  under  a  lease  containing  a  covenant  against  assignments  without  the 
consent  of  the  landlord,  if  the  landlord  gives  a  consent  to  one  assignment,  the 
covenant  against  assignments  is  satisfied  and  subsequent  assignments  may  be 
made  without  his  consent. 

Van  Brunt,  P.  J.,  and  HcLAUGHLm,  J.,  dissented. 

Appeal  by  the  defendants,  The  Manhattan  Railway  Company 
and  another,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintifb,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York,  on  the  2l8t  day  of  February,  1902,  upon  the  decision  of  the 
court  rendered  after  a  trial  at  the  New  York  Special  Term. 

Alfred  A.  Wheat,  for  the  appellants. 
Eugene  D.  Hawkins,  for  the  respondents. 

O'Bbien,  J. : 

Two  actions  were  brought  involving  tlie  question  of  damages 
to  the  premises  Nos.  76  and  78  Park  Row  in  the  city  of  New 
York,  by  reason  of  the  construction  and  maintenance  of  defend- 
ants' elevated  railway.  This  action  involved  No.  78  Park  Row 
which  has  a  frontage  of  twenty-five  feet  and  a  depth  of  ninety-six 
feet.  The  necessity  of  considering  to  some  extent  the  two  actions 
together  arises  from  the  fact  that  the  premises  are  used  together 
practically  as  one  building,  four  stories  in  height,  for  a  hotel,  restau- 
rant and  saloon  business  and  have  so  been  used  since  1871.  The 
construction  of  the  elevated  railroad  in  front  of  the  property  was 
commenced  in  1878  and  the  road  was  completed  and  put  in  opera- 
tion in  1879.  The  premises  were  leased  by  the  city  of  New  York 
on  May  1, 1872,  to  Francis  J.  Leggett  for  a  period  of  twenty-one 
years  at  $1,375  a  year  rent,  the  lease  containing  a  covenant  of 
renewal  upon  terms  to  be  agreed  upon  by  the  parties  or  determined 
by  two  appraisers  or  by  an  umpire,  should  the  appraisers  disagree. 

On  the  expiration  of  this  lease,  which  by  mesne  assignments  came 
to  the  plaintifi  Frances  Storms,  a  renewal  lease  for  twenty-one  years 
from  May  1, 1898,  was  executed  to  her.    On  September  7,  1876, 
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the  city  of  New  York  gave  its  consent  to  the  constrnction  and 
operation  of  the  elevated  railroad  in  front  of  the  property. 

The  appellants  insist  that  the  plaintiffs  were  not  legally  entitled 
to  any  award ;  and,  if  in  error  in  this,  then  that  the  amonnts  awarded 
as  damages  arc  excessive.  The  sam  awarded  as  damages  to  the 
leasehold  was  $2,750,  and  the  past  damages  were  fixed  at  the  rate 
of  aboat  $400  per  year.  Thinking  as  we  do  that  there  was  evi- 
dence to  support  tlie  amounts  awarded,  we  do  not  think  it  neces- 
sary to  discuss  the  subject  further  or  to  interfere  with  the  concln- 
sions  reached  by  the  judge  at  Special  Term. 

The  more  serious  questions  bear  upon  the  right  of  the  plaintiffs 
to  relief  of  any  kind  ;  and  these  it  will  be  necessary  to  briefly  con- 
sider. It  is  insisted  that  the  plaintiffs  have  no  title  to  the  ease- 
ments in  the  street,  as  those  easements  had  been  extinguished  by  the 
city  of  New  York  prior  to  the  lease  under  which  plaintiffs  claim ; 
and  the  authority  relied  upon  for  this  proposition  is  the  case  of 
Merzog  v.  New  York  El.  R.  R.  Co.  (76  Hun,  486).  The  distinction 
to  be  noted,  however,  between  that  case  and  the  case  at  bar  is  evident. 
In  the  Herzog  case  the  city,  as  owner  of  the  premises,  prior  to  its 
conveyance  to  the  plaintiffs,  had  given  its  consent  to  the  opera- 
tion of  the  elevated  railway.  In  this  case  the  original  lease  from 
the  city  to  Leggett  was  given  in  1872,  prior  to  the  city's  consent 
to  the  elevated  railroad ;  and  the  present  lease  is  a  renewal  of  that 
lease,  given  pursuant  to  tlie  covenant  of  the  city  to  renew  upon 
the  determination  of  the  ground  rent  in  the  manner  specified. 

The  case  of  Kearney  v.  M.  E.  R.  Go.  (129  N.  Y.  80),  based  on  this 
difference  in  the  evidence  between  the  two  cases  and  showing  that 
a  different  principle  is  applicable,  we  regard  as  decisive  of  the  ques- 
tion. Therein,  as  here,  it  appeared  that  a  lease  was  made  with  the 
privilege  of  renewal  and  before  the  renewal  lease  was  executed  the 
road  had  been  built ;  and  there  also  the  point  was  made  that  as  the 
plaintiff  took  the  lease  of  the  premises  after  the  construction  of 
the  road,  he  had  no  right  to  subsequent  damages  or  to  equitable 
relief.  As  stated  in  the  opinion  in  that  case,  ^^  the  first  point  ignores 
the  fact  already  pointed  out  that  plaintiff's  title  accrued  in  1866 
and  before  the  construction  of  the  road.  The  lease  of  1884  cannot 
be  deemed  a  new  or  voluntary  arrangement,  but  a  continuation  of 
the  lease  of  1863,  which  the  plaintiff  may  have  been  obliged  to 
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enter  into  in  order  to  preserve  his  existing  rights.  The  plaintiff's 
rights  nnder  the  lease  of  1884  are  but  an  extension  of  the  rights 
acquired  nnder  the  lease  of  1863.  He  was  for  all  the  purposes  of 
this  case  the  absolute  owner  of  the  building  since  1866,  and  we  per- 
ceive no  reason  why  he  was  not  entitled  to  recover  such  sum  as 
represented  its  diminished  rental  value  in  consequence  of  the  con- 
struction, maintenance  and  operation  of  the  defendants'  railroad. 
This  is  not  the  case  of  a  tenant  nnder  a  lease  made  after  the  road 
was  built,  suing  for  an  injury  to  his  possession,  but  an  owner  under 
title  acquired  before  tliat  time,  seeking  to  recover  for  loss  of  rents. 
As  such  owner  of  the  building  he  could  also  recover  such  permanent 
injury  as  he  sustained  by  the  appropriation  by  the  defendants  of 
anch  easements  as  were  taken  and  were  appurtenant  to  the  house 
and  a  part  of  it." 

In  the  case  at  bar  the  plaintiflb  were  the  owners  of  the  building, 
and  the  destruction  of  part  of  the  easements  in  front  thereof,  which 
were  appurtenant  to  both  the  lot  and  building,  necessarily  dam- 
aged the  plaintiffs,  and  the  existence  of  the  lease  deprived  the  city 
of  the  right  to  strip  the  premises  of  any  of  these  appurtenant  ease- 
ments as  long  as  its  lessees  liad  the  right  of  renewal.  The  Kearney 
Case  (supra)  would,  concededly,  be  a  controlling  authority  were  it 
not  that  in  that  case  there  was  no  formal  consent  by  the  owner  of 
the  lot  to  the  construction  of  the  road.  The  giving  of  such  a  con- 
sent, however,  could  not  be  effective  as  against  the  rights  of  the 
tenant  for  the  reason  that,  while  the  lease  was  outstanding  and  with 
a  right  to  renewal  which  created  in  effect  a  continuous  term,  the 
<nty  had  no  power  as  against  the  tenant  to  strip  the  premises  of  these 
easements.  As  correctly  urged  by  the  respondents,  ^^  While  the  lease 
IS  in  force  neither  the  title  nor  the  possession,  legal,  equitable  or 
actual,  is  in  the  city,  but  in  the  lessee.  Any  consent  the  city  may 
have  given  the  defendants  subsequent  in  date  to  this  lease  was  sub- 
ject to  the  rights  of  the  lessee  thereunder,  or  nnder  any  continuance 
or  extension  of  those  rights  by  virtue  of  any  right  to  the  same  given 
by  that  lease." 

The  appellants'  second  contention  is  that  the  plaintiffs  have  suf- 
fered no  damage,  the  rent  reserved  in  the  lease  of  1893  having  been 
fixed  with  reference  to  the  fact  of  the  presence  of  the  elevated  rail- 
App.  Drv.— Vol.  LXXVII.        7 
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road  in  front  of  the  premises.  This  contention  has  been  frequently 
urged  against  purchasers  of  the  fee  of  property  after  the  road  waa 
constructed,  but  even  in  cases  where  it  appeared  that  because  of  the 
elevated  road  they  paid  a  smaller  price,  they  were  allowed  to  recover 
damages.  {Kom  v.  ]!^ew  York  El.  R.  Co.,  39  N.  Y.  St.  Eepr. 
322 ;  Werfdman  v.  Manhattan  R.  Co,,  16  Daly,  356 ;  Sterry  v. 
New  York  El.  R.  R.  Co.,  129  N.  Y.  619  ;  Pappenheim  v.  M.  E. 
R.  Co.,  128  id.  436.)  And  in  regard  to  a  lessee  this  question  was 
considered  in  Day  v.  New  York  EL  R.  R.  Co.  (3  Misc.  Rep.  616) 
and  Crimmins  v.  Met.  El.  R.  R.  Co.  (87  Hun,  187). 

Apart,  however,  from  these  decisions,  we  think  the  reasons  which 
should  permit  of  recovery  of  damages  in  favor  of  a  lessee  who^ 
under  the  terms  of  a  lease,  was  obliged  to  take  a  renewal  after  the 
road  was  constructed,  are  much  better  and  stronger  than  those 
which  would  sustain  a  recovery  in  favor  of  a  purchaser  who  buya 
after  the  road  is  constructed  and,  in  conseqnence,  obtains  the  prop- 
erty at  a  lower  price,  because  we  know  that  where  a  tenant  has 
established  a  business,  with  its  good  will  depending  to  a  great 
extent  upon  its  location,  and  has  erected  upon  the  lot  a  building,  he 
is  to  some  extent  in  the  hands  of  his  landlord,  and  must,  if  he  desirea 
to  reap  the  fruits  of  his  industry,  accept  the  renewal  lease  on  the 
best  terms  he  can  obtain.  We  again  advert  to  the  fact  that  the 
plaintiffs  here  owned  the  building,  and  all  that  could  have  been  con- 
sidered in  fixing  the  rent  to  be  paid  in  the  renewal  lease  would  be  the 
injury  inflicted  upon  the  lot. 

The  defendants'  third  contention  is  that  plaintiffs  have  failed  to 
show  ownership  because  of  the  covenant  in  the  original  lease  from 
the  city  against  assignments  and  the  assignment  without  the  city's 
consent  to  the  plaintiff  Alfred  Storms.  The  evidence  shows,  how- 
ever, that  the  city  consented  to  several  assignments  before  the 
alleged  assignment  to  Alfred  Storms ;  and,  furthermore,  we  do  not 
thuik  that  the  defendants,  who  are  trespassers,  are  entitled  to  take 
advantage  of  the  covenant,  whatever  might  be  the  rights  of  the  city. 
McAdam  on  Landlord  and  Tenant  (Vol.  1  [3d  ed.],  §  239)  supports 
the  respondents'  contention  that,  if  the  landlord,  under  a  lease  contain 
ing  a  covenant  against  assignments  without  his  consent,  gives  a  con- 
sent to  one  assignment,  the  covenant  against  assignments  is  satisfied- 
and  subsequent  assignments  can  be  made  without  his  consent    Such. 
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assignment  in  any  event  did  not  .render  tlie  lease  void,  but  only  cre- 
ated a  situation  under  which  the  landlord  could,  by  taking  advantage 
of  it,  re-enter.  This,  however,  the  city  has  not  done,  but,  on  the 
contrary,  it  appears  that  the  assignment  waa  made  in  1882,  since 
which  time  the  city  has  received  the  rent  for  fully  twenty  years,  and 
ill  1893,  granted  a  renewal  lease  to  the  plaintiff,  who  was  the  assignee 
of  the  original  lease. 

The  fourth  point  urged  by  the  appellants,  that  the  court  erred  in 
compelling  them  to  take  and  pay  for  a  release  exposing  them  to 
otiier  injunction  and  damage  suits,  is  well  taken.  In  return  for  the 
amount  required  to  be  paid,  the  defendants,  by  the  judgment,  were 
to  receive  only  a  release  and  conveyance  of  the  easements  and  the 
right  to  operate  their  road  until  May  14,  1914,  that  date  marking 
the  expiration  of  the  present  renewal  lease.  As  the  plaintiffs' 
right  to  damages  rests  upon  the  theory  that  the  former  lease  and 
tlie  present  lease  constitute  a  continuous  estate,  it  would  seemingly 
follow  that  any  subsequent  renewals  under  the  terms  of  the  lease 
would  be  but  a  continuation  of  the  old,  and  not  the  creation  of  a 
new  estate.  Taking  the  plaintiffs'  demand  for  judgment  and  defend- 
ants' answer,  under  which  both  sought  for  equitable  relief  similar  to 
what  would  be  obtained  by  the  award  of  commissioners  in  condem- 
nation proceedings,  we  think  that  upon  obtaining,  as  the  plaintiffs 
have  in  this  action,  the  equivalent  in  damages,  the  defendants  are 
entitled  to  receive  a  complete  title  to  the  easements  which  the 
plaintiffs  claim  were  impaired  or  destroyed.  It  follows  that  the 
defendants  should  obtain  all  the  plaintiffs'  rights  in  and  to  the 
easements,  not  limited  by  the  present  lease,  but  extending  to  any 
renewals. 

We  think  the  judgment  should,  therefore,  be  modified  by  strik- 
ing ont  the  limitations  as  to  time,  and  requiring  the  plaintiffs  to 
give,  upon  obt-aining  the  sums  awarded,  a  release  and  conveyance  of 
all  their  easements,  arising  by  virtue  of  the  present  lease  or  any 
renewals  thereof  in  the  streets  affected  by  the  railroad. 

Judgment  modified  accordingly,  and  as  so  modified  affirmed,  with- 
out costs. 

Pattebson  and  Lauohlin,  J  J.,  concurred ;  Van  Beukt,  P.  J, 
and  McLauohuk,  J.,  dissented. 
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McLAiraHLiN,  J.  (diasenting) : 

I  cannot  concur  in  the  views  expressed  in  the  prevailing  opinion. 
The  facts  bring  the  case,  as  it  seems  to  me,  clearly  within  the  prin- 
ciple laid  down  in  Kemochcm  v.  Manhattan  Railway  Co.  (161 
N.  Y.  839),  and,  if  I  am  correct  in  this,  then  the  judgment  should 
be  reversed. 

On  the  Ist  of  May,  1872,  the  premises  in  question  were  leased  by 
the  city  of  New  York  to  Francis  J.  Leggett  for  a  period  of  twenty- 
one  years.  The  lease  contained  a  covenant  to  the  effect  that  at  the 
expiration  of  the  term  the  lessee,  ^'  his  executors,  administrators  and 
assigns,"  had  the  privilege  of  renewal,  upon  such  terms  and  con- 
ditions as  might  then  be  agreed  upon.  The  words  of  the  lease,  so 
far  as  the  same  related  to  renewal,  were  as  follows :  That  it  shall  be 
^^  upon  such  rents  and  other  terms  and  conditions  as  shall  be  agreed 
upon  between  the  parties,  or  as  shall  be  determined  by  two  sworn 
appraisers,  one  of  whom  to  be  chosen  by  each  of  the  said  parties,  or 
as  shall  be  determined  by  a  sworn  umpire  who  shall  be  chosen  by  such 
appraisers  in  case  they  cannot  agree,  unless  the  said  premises,  or  some 
part  thereof  shall,  at  the  expiration  of  the  said  term  hereby  demised, 
be  required  for  public  purposes,  in  which  case  the  said  term  shall  not 
be  renewed."  On  the  expiration  of  the  lease  a  renewal  lease  for 
twenty-one  years  from  May  1,  1898,  was  executed  to  Frances  J. 
Storms,  one  of  the  plaintiffs,  and  she  and  her  husband,  the  other 
plaintiff,  now  hold  all  of  the  interest  for  which  the  award  of  damages 
in  this  case  has  been  made.  In  1875  the  city  of  New  York  gave  its 
consent  to  the  construction,  maintenance  and  operation  of  an  elevated 
railroad  in  front  of  the  premises  described  in  the  complaint,  and  in 
pursuance  of  which  the  elevated  railroad,  which  it  is  claimed  caused 
the  plaintiffs'  damage  for  which  the  award  has  been  made  in  this 
action,  was  completed  in  1879  and  has  since  been  operated.  It  was 
in  operation  when  the  plaintiffs  took  the  new  lease  of  1893.  The 
rent  was  then  fixed  by  agreement  between  her  and  the  sinking  fund 
commission,  the  representatives  of  the  city  of  New  York,  and,  in 
the  absence  of  evidence  to  the  contrary,  it  must  be  assumed  that  if 
the  construction,  maintenance  and  operation  of  the  defendants'  rail- 
road injured  the  leasehold  interest,  that  that  fact  was  taken  into  con- 
sideration in  fixing  the  rent ;  in  other  words,  if  the  defendants'  road 
had  damaged  the  property,  the  rent  was  fixed  at  a  lower  fijin^re 
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than  it  otherwise  wonld  have  been.  I  say  this  must  be  assumed  in 
the  absence  of  evidence  to  the  contrary,  because  it  is  the  only 
natural  conclusion  whicli  can  be  drawn  from  the  acts  of  intelligent 
persons.  Intelligent  people  do  not  pay  an  increased  rental  of  real 
estate  for  the  purpose  of  recovering  prospective  damages  in  an 
action  to  be  thereafter  brought,  and  if  this  should  be  done,  it  might 
then  well  be  serionsly  questioned  whether  a  court  of  equity  would 
permit  its  powers  to  be  exercised  for  the  purpose  of  permitting  an 
agreement  of  that  kind  to  bear  fruit  The  Kernochan  case  is  much 
like  this  one.  The  reason  there  assigned  for  an  affirmance  of  the 
judgment  necessarily  leads  to  a  reversal  here.  Judge  Gbay,  during 
the  course  of  the  opinion  delivered  in  that  case,  said :  ^^  But  when,  at 
the  expiration  of  that  period,  in  1890,  it  became  necessary  under 
the  provisions  of  the  lease,  to  readjust  tlie  rent,  the  situation  was 
that  arbitrators  were  ^  to  determine  what  would  be  a  reasonable 
yearly  rent  for  the  said  piece  of  ground  hereby  demised  during 
the  next  succeeding  period  of  twenty-one  years.'  This  language 
would  seem,  fairly,  to  import,  as  the  duty  of  the  arbitrators,  tliat 
they  should  exercise  their  judgment  as  to  a  reasonable  rent  to  be 
exacted  of  the  tenants  for  the  new  rental  period  upon  which  the 
parties  were  about  entering.  Of  course,  the  demised  estate  under 
this  lease  was  all  that  the  lessor  could  grant  in  the  use  of  the  res; 
which  included  all  incidental  easements.  But,  if  its  usable  value  is 
diminished,  from  an  obviously  changed  condition  of  affairs,  due  to 
the  acts  of  the  authorities,  or  of  those  acting  by  delegation  of  the 
authorities,  are  the  arbitrators  not  to  consider  it  ?  Will  they  not, 
naturally,  be  presumed  to  consider  it  in  viewing  the  property? 
They  must  fairly  appraise  the  value  of  the  land  as  it  st^mds.  All 
the  facts  relating  to  the  situation  of  the  property  and  the  facilities 
for  its  enjoyment  must,  necessarily,  be  considered  in  determining 
its  value.  {Li/omg^Um  v.  Sage^  95  N.  Y.  289.)  I  think  it  would 
be  a  violent  presumption  that  the  arbitrators  determined  upon  the 
rent  to  be  ]>aid  for  the  premises  for  the  ensuing  period  of  time  by 
valuing  their  use  without  the  presence  of  the  railroad  structure,  and 
upon  the  supposition  that  it  would  be  removed  during  the  term. 
The  court  has  found  that  the  defendant's  railroad  is  a  permanent 
structure,  and  that  fact  is  not  disputed  by  the  appellant ;  which  only 
insiBts  that  it  was  not  a  fact  which  was  admissible,  or  which  may  be 
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legally  presumed  to  have  influenced  the  determination  of  the  arbi- 
trator in  fixing  the  future  rent  to  be  paid  by  the  lessee.  *  *  * 
If,  where  a  lease  is  made  at  a  time  subsequent  to  the  construction 
of  the  elevated  railroad,  the  lessor  recovers  damages  because  of  4he 
presumption  tliat  the  rent  reserved  is  based  upon  the  reduced  value 
of  the  property,  the  same  principle  should  be  applicable  to  a  ease 
like  this,  where  during  the  lease  the  parties  have  stipulated  that  the 
rent  to  be  paid  for  stated  periods  shall  be  determined  by  the  arbitra- 
tors. There  is  a  similar  presumption  that  the  appraisal  for  rental 
purposes  is  based  upon  the  reduced  value  of  the  property." 

I  am  of  tlie  opinion  that  the  judgment  appealed  from  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  the  appellants  to 
abide  the  event. 

Van  Brunt,  P.  J.,  concurred. 

Judgment  modified  as  directed  in  opinion,  and  as  modified 
afiirmed,  without  costs. 


-== ^Q2  I^BKOT  B.  Crane,  Respondent,  v.  James  Gordon  Bennett,  Appellant. 

83        '311 

Libel  ^  verdict  qf  $40,000  reduced  to  $25,000— ea^^mpto^y  damagee,  when  proper  — 

reekle$8  pMieatioM  —  tettimony  of  a  magistrate  who  is  the  midfeet  of  the  libel  that 

evidence  woe  iruuffieient  to  hold  accused  parties  ^letters  written  by  him  to  the 

newspaper  publishing  the  libel — his  statement  as  to  what  part  was  and  what  was 

not  true — an  article  appearing  in  another  paper  to  correct  the  statements  of  a 

reporter  thereof  on  the  trial — copies  of  reports  not  admissible  where  the  originals 

can  be  produced. 

In  an  action  of  libel,  brought  by  a  police  magistrate  in  the  city  of  New  York, 
against  the  proprietor  of  a  newspaper,  which  published,  under  circumstances 
authorizing  an  award  of  exemplary  damages,  articles  falsely  charging  the 
magistrate  with  having  been  guilty  of  conduct  in  the  exercise  of  his  judicial 
duties  which  tended  to  degrade  him  in  the  public  estimation  and  to  hold  him 
up  to  the  contempt  and  scorn  of  the  community  as  a  hectoring,  bullying, 
insulting  magistrate  who  refused  to  give  heed  to  a  complainant  who  appeared 
before  him  and  charged  certain  persons  with  the  commission  of  outrageous 
crimes,  a  verdict  of  $40,000  is  excessive  and  will  be  reduced  to  $25,000. 

Evidence  that  the  articles  in  question  appeared  in  the  defendant's  newspaper 
while  he  was  absent  from  the  United  States  and  that,  before  going  abroad,  he 
left  with  the  editors,  sub-editors  and  other  employees  of  the  newspaper  a  notice 
that  it  was  an  imperative  rule  that  nothing  reflecting  upon  the  reputation  of  any 
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person  should  be  published  in  the  newspaper  until  the  truth  of  the  same  had 
been  ascertained  after  strict  investigation,  will  not  prevent  an  award  of 
exemplary  damages. 

The  power  to  award  exemplary  damages  in  an  action  for  libel  is  not  restricted  to 
cases  where  the  publication  was  induced  by  actual  malice,  but  extends  to  cases 
where  the  libel  was  recklessly  or  carelessly  published. 

Evidence  that  the  first  libelous  article  was  prepared  by  one  of  the  defendant's 
reporters  from  information  which  he  had  received  from  another  and  which  he 
made  no  attempt  to  verify,  and  that  the  other  articles  were  published  after  the 
plaintiff  had  protested  against  the  first  article  and  had  declared  in  a  letter  writ- 
ten  to  the  general  manager  of  the  defendant's  newspaper  that  the  contents  of 
the  first  article  were  false,  is  sufficient  to  authoriase  a  finding  that  the  libelous 
articles  were  recklessly  published. 

Upon  the  trial  the  plaintiff  may  properly  be  permitted  to  testify  that  the  evi- 
dence submitted  to  him  as  a  police  magistrate  by  the  complainant,  referred  to 
in  the  libelous  articles,  was  insufficient  to  warrant  the  detention  of  the  persons 
whom  she  accused. 

Letters  written  by  the  plaintiff  to  the  manager  of  the  defendant's  newspaper,  in 
which  he  denounced  the  libelous  articles  as  being  false  and  demanded  an 
apology  from  the  publishers  of  the  newspaper,  are  competent  as  indicating 
actual  malice  in  the  publications  subsequently  made. 

The  propriety  of  allowing  the  plaintiif  to  state  what  parts  of  one  of  the  alleged 
libelous  articles  were  true  and  what  parts  were  untrue  is  doubtful,  but  the 
error,  if  any,  involved  in  permitting  him  to  do  so  is  not  such  as  will  warrant 
the  reversal  of  a  Judgment  in  his  favor. 

Upon  the  cross-examination  of  a  reporter  of  another  paper,  the  New  YorkWarid, 
who  was  sworn  as  a  witness  for  the  defendant,  an  article  written  by  a  third 
person  from  facts  furnished  by  the  witness  and  published  in  the  New  York 
Worid,  relating  to  the  episode  referred  to  in  the  alleged  libelous  articles,  may 
properly  be  admitted  in  evidence  for  the  purpose  of  affecting  the  story  which 
the  witness  had  given  on  his  examination  in  chief,  especially  where  it  appears 
that  the  whole  of  the  World  article  was  subsequently  printed  in  the  defendant's 
newspaper  and  was  a  part  of  the  defamatory  matter  alleged  in  the  complaint. 

Where,  upon  the  examination  of  a  police  captain  as  a  witness  for  the  defendant, 
such  police  captain  refers  to  an  entry  in  a  book  containing  copies  of  the  reports 
made  by  the  witness  to  his  superior  officers,  the  entry  in  such  book  should  not 
be  admitted  in  evidence  when  it  appears  that  the  entry  was  not  in  the  witness' 
handwriting,  that  he  never  compared  it  with  the  original  report  and  that  the 
original  was  accessible  and  could  be  obtained  by  a  subpoena. 

iNORiiHAM  and  Laughlin,  JJ.,  dissented. 

Appeal  by  the  defendant,  James  Gordon  Bennett,  from  a  judg- 
ment of  the  Snpreme  Conrt  in  favor  of  the  plaintiff,  entered  in  the 
oflBco  of  the  clerk  of  the  county  of  New  York  on  the  22d  day  of 
January,  1901,  upon  the  verdict  of  a  jury  for  $40,000,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  2l8t  day  of 
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Jannary,  1901,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minntes. 

Fla/men  B.  Ca/ndler^  for  tlie  appellant 

Eugene  Frwyety  for  the  respondent. 

Patterson,  J. : 

In  an  action  brought  to  recover  damages  for  alleged  libels  pub- 
lished concerning  the  plaintiff,  in  the  defendant's  newspaper,  the 
jury  rendered  a  verdict  for  the  plaintiff  in  the  sura  of  $40,000^ 
The  defendant  appeals  from  the  judgment  entered  upon  that  ver- 
dict and  from  an  order  denying  a  motion  for  a  new  trial. 

The  plaintiff  was  a  magistrate  of  the  city  of  New  York  in  the 
borough  of  Manhattan.  The  matter  of  which  he  complains  waa 
published  in  four  issues  of  the  defendant's  newpaper,  namely,  those 
of  August  21,  22,  23  and  24, 1899.  There  are  four  causes  of  action 
set  forth  in  the  complaint,  each  publication  being  made  a  separate 
cause  of  action.  They  all  relate  to  flagrant  misconduct  imputed  to 
the  plaintiff  in  the  discharge  of  his  official  duty.  The  article  first 
published  by  the  defendant  and  complained  of  by  the  plaintiff  is 
the  most  serious.  The  three  subsequent  articles  are  persistent 
repetitions  of  the  matter  charged  in  the  first.  In  that  article  it  is- 
stated  that  on  the  20th  day  of  August,  1899,  the  plaintiff  was  pre- 
siding in  the  fifth  district  Magistrate's  Court  in  the  borough  of 
Manhattan,  and  that  on  that  day  one  Annie  Rome  made  a  complaint 
against  four  men  of  robbery  and  criminal  assault  perpetrated  upon 
her  at  about  one  or  two  o'clock  in  the  morning  of  Saturday,  August 
19, 1899.     In  giving  an  account  of  the  case  the  article  was  headed  r 

"  Attack  on  Women  fbom  thb  Bench. 
Magistrate  Crane  Delivers  Another  Bitter  Tirade 
Against  the  Sex  and  Causes  Mrs.  Rome  to  Faint 

Declared  Her  Story  False. 

She  had  Accused  Four  Cab  Drivers  of  Attacking 

and  Robbing  her  Near  Grant's  Tomb 

at  Two  in  the  Morning. 

Magistrate  said  any  Woman  out  at  that  Hour 

Deserved  to  be  Attacked*'' 

It  then  proceeds  to  state  that  the  complainant  Rome  aoeufled  four 

Mb  drivers  of  having  brutally  attacked  and  robbed  her,  leaving  her 
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anconsciooB  in  the  road ;  that  a  detective  explained  the  case  npou 
arraignment  of  the  prisoners  and  asked  that  they  be  Iield  upon  the 
charge  of  assault  and  robbery  ;  that  the  woman  declared  that  she  had 
engaged  a  cab  driver  to  take  her  to  her  hpme ;  that  instead  of  driving 
her  there^  the  cabman  she  employed  took  her  to  Biverside  drive  and 
One  Hundred  and  Twenty-fonrth  street,  where  four  men  attacked 
and  robbed  her ;  she  exhibited  a  finger,  from  which  she  said  the 
cabman  had  torn  her  wedding  ring,  skinning  the  finger  almost  to 
the  bone,  and  she  showed  how  her  clothing  had  been  torn  by  her 
assailants.  The  article  then  proceeds  to  state  as  follows :  ^^  The 
magistrate  listened  to  the  woman's  recital  with  apparent  impatience 
(and  said) :  '  The  idea  of  a  respectable  woman  being  oat  in  the  streeta 
in  the  morning  at  that  hoar  is  absurd.  It's  monstrous  to  believe  tlie 
story  you  tell.  Who  would  believe  the  tale  of  a  woman  who  waa 
drunk  and  claimed  that  she  was  robbed  ?  It's  all  rot  and  1  don't 
believe  it,  and  neither  does  anybody  else.' 

"  *  Oh,  don't,  your  honor ! '  begged  the  woman,  growing  pale. 
'  I  was  not  drunk,  as  the  police  know  well ;  I  am  a  good  woman,  and 
you  do  me  a  great  injustice.' 

"  *  The  woman  was  not  intoxicated  when  she  was  brought  to  the 
station  house,'  declared  detective  Prunty.  ^  I  will  make  an  affidavit 
to  that  effect.' 

"  *  I  don't  want  your  affidavit,'  replied  the  magistrate.  *  No  good 
woman  ought  to  be  out  in  the  street  at  that  time,  and  if  she  was 
attacked  at  that  hour  she  deserved  it.  She  could  not  expect  any- 
thing better.  I  will  not  entertain  the  complaint  of  assault  and  rob- 
bery, because  in  the  first  place,  I  don't  believe  it,  and  in  the  second^ 
the  woman  could  not  hope  to  receive  more  consideration  from  men 

at  that  hour.' 

Fell  Fainting  to  the  Floob. 

"  *  Oh,  don't,  don't  I  For  God's  sake,  don't  1  I  am  respectable !  '^ 
cried  the  humiliated  and  mortified  woman,  as  she  fell  to  the  floor  in 
a  faint.  The  magistrate  stopped  long  enough  in  his  bitter  tirade  to 
instruct  the  attendants  to  pick  up  the  woman  and  carry  her  to  a 
bench  near  by,  where  after  some  minutes  she  was  revived. 

^^  Indignation  at  thevmagistrate's  remarks  was  perceptible  among 
the  spectators  and  court  attendants.  The  stem  face  of  the  magis- 
trate showed  neither  sympathy  for  the  woman  nor  regret  at  hia 
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UDgracions  words.  He  ordered  the  clerk  to  change  the  complaint 
to  one  of  disorderly  conduct  against  John  McDermott  and  John 
Lacej,  two  of  the  cabmen,  and  held  them  in  $300  bonds  each  to  keep 
the  peace  for  three  months.  Crowley  and  Martin  Mnlady,  the  oth- 
ers, were  discharged. 

"The  police  yesterday  were  bitter  in  their  criticisms  of  the 
magistrate's  coarse." 

The  three  other  articles  are,  as  stated  before,  reiterations  of  the 
charges  made  against  the  plaintiff  and,  in  some  respects,  they 
amplify  them.  They  not  only  reassert  bat  make  the  effort  to  sub- 
stantiate the  original  charge.  They  also  refer  to  alleged  misconduct 
of  the  plaintiff  in  other  cases  that  had  been  before  him.  In  the 
second  article  published  it  is  stated  that  it  was  "  not  the  first  time 
Magistrate  Crane  has  figared  in  pecaliar  decisions;"  that  ^^on 
the  same  Sunday  morning  he  declined  to  issue  a  warrant  asked  for 
by  Edward  J.  Murphy,  an  agent  of  the  Society  for  the  Prevention 
of  Cruelty  to  Children.  The  agent  had  with  him  (a  child)  whose 
left  ear  was  torn  and  whose  face  and  body  were  covered  with 
bruises;"  that  several  months  ago  the  plaintiff  was  accused  of 
saying  from  the  bench  that  nine  women  out  of  every  ten  were  liars, 
but  when  he  saw  that  in  print  the  next  day  he  denied  the  declara- 
tion. Other  matters  of  misconduct  of  the  plaintiff  are  referred  to 
in  this  article,  but  they  do  not  require  special  consideration  now. 

In  the  third  article  it  was  said  that  the  district  attorney  would 
give  the  grand  jury  a  chance  to  investigate  the  ruling  of  the  magis- 
trate who  had  freed  alleged  robbers  and  that  the  police  "  stick  to 
the  stAtement  of  the  tirade  in  court  and  the  ignoring  of  evidence." 

It  is  unnecessary  to  state  in  detail  the  contents  of  all  the  differ- 
ent articles.  Enough  has  been  referred  to,  or  quoted,  to  show  that 
what  was  published  of  and  concerning  the  plaintiff,  if  false,  tended 
to  degrade  him  in  the  public  estimation  and  to  hold  him  up  to  the 
contempt  and  scorn  of  the  community  as  a  hectoring,  bullying, 
insulting  magistrate,  who  refused  to  give  heed  to  a  complainant 
who  appeared  before  him  making  accusations  of  the  gravest  char- 
acter against  persons  whom  she  charged  with  the  commission  of 
outrageous  crimes.  If  the  contents  of  the  articles  published  in  the 
defendant's  newspaper  were  true,  it  is  evident  that  the  plaintiff  was 
absolutely  unfit  to  fill  the  judicial  position  he  occupied. 
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The  defendant,  in  his  answer,  nndertook  to  justify  the  publica- 
tions made  and  to  set  up  the  truth  in  justification.  On  the  trial, 
evidence  was  given  as  to  what  took  place  in  the  Magistrate's  Court 
on  the  twentieth  of  August.  That  evidence  was,  to  some  extent, 
conflicting,  but  the  jury  found  that  the  account  given  in  the  defend- 
ant's newspaper  of  the  conduct  of  the  plaintiff  on  that  occasion  was 
false. 

We  do  not  understand  the  learned  counsel  for  the  defendant  as 
claiming  that  if,  upon  the  whole  evidence,  the  jury  were  authorized 
to  make  that  finding,  the  plaintiff  was  not  entitled  to  a  verdict ;  but 
his  contention  is,  that  under  the  proven  facts  of  the  case  and  under 
the  law  as  it  is  settled  in  tliis  State,  the  plaintiff  was  not  entitled  to 
recover  exemplary  damages.  That  contention  is  founded,  in  the 
first  place,  upon  the  fact  that  the  defendant  had  no  personal  con- 
nection with  the  publication  of  the  libelous  articles  and  did  not 
in  any  way  personally  participate  in  the  preparation  or  circulation 
of  them.  When  they  appeared  in  his  newspaper  he  was  absent 
from  the  United  States.  Before  going  abroad,  he  left  with  the 
editors,  sub-editors  and  others  engaged  upon  Iiis  newspapers,  a  notice 
that  it  was  an  imperative  rule  of  his  office  that  nothing  reflecting 
upon  the  reputation  of  any  person  or  corporation  should  be  pub- 
lished in  either  of  his  newspapers  until  after  strict  investigation  the 
truth  of  the  same  had  been  ascertained.  It  is  strenuously  urged 
that  this  proof,  which  was  introduced  in  support  of  allegations  in 
the  answer,  in  mitigation  of  damages,  was  such  as  to  prevent  an 
award  of  vindictive  damages.  We  have  heretofore  decided  that  it 
was  not,  in  cases  where  the  same  notice  given  by  the  proprietor  of 
the  newspaper  was  disregarded  by  those  conducting  it  for  him  in 
his  absence.  {McMahon  v.  Bennett^  31  App.  Div.  16 ;  Morgan  v. 
Bennettj  44  id.  323 ;  O^Brien  v.  Bennett^  69  id.  623.)  We  see  no 
reason  for  holding  otherwise  in  this  case,  notwitlistanding  the  elabo- 
rate argument  of  the  learned  counsel  for  the  appellant.  There  is 
nothing  in  the  recent  case  of  Cra/ven  v.  Bloomingdale  (171  N.  Y. 
439)  which  sustains  a  contrary  view.  There  the  subject  of  punitive 
damages  was  under  consideration  in  an  action  brought  against  a 
master  for  the  act  of  his  servant  in  causing  an  illegal  arrest  of  the 
plaintiff  in  that  action,  and  it  was  held  that  the  charge  of  the  trial 
judge  instructing  the  jury  that  they  had  power,  if  they  saw  proper, 
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to  award  such  damages,  without  instructing  them  that  they  could  not 
be  awarded  unless  there  was  proof  that  the  acts  of  the  servant  were 
malicious,  that  tlie  master  was  implicated  with  the  servant  therein^ 
or  had,  either  expressly  or  impliedly,  authorized  or  ratified  thena^ 
was  erroneous.  Here,  however,  is  the  case  of  a  proprietor  of  a  great 
metropolitan  journal  leaving  it  in  his  absence  in  the  control  of  a 
general  manager,  of  editors,  of  sub-editors  and  a  staff  of  reporters. 
The  authority  is  confided  to  them  to  carry  on  the  general  business- 
of  editing,  publishing  and  circulating  that  newspaper.  As  was  said 
by  Spencer,  J.,  in  Andres  v.  Wells  (7  Johns.  263),  where  a  man 
is  the  owner  of  a  paper  and  gives  over  conducting  it  to  another,  he 
thereby  constitutes  him  his  general  agent  and  is  answerable  for  all 
his  acts  done  in  the  execution  of  that  trust,  whether  within  or  beyond 
the  intention  of  the  principal. 

The  notice  the  defendant  gave  to  his  employees  cannot  be  con- 
strued as  a  limitation  of  authority,  such  as  would  absolve  him  from 
liability  from  the  consequences  flowing  from  their  failure  to  conform 
their  conduct  to  its  requirements.  It  was  intended  for  their  guid- 
ance and  direction  and  was  a  warning  to  them.  Their  acts  in  disre- 
gard of  that  warning  must  in  legal  effect  be  considered  as  if  they 
were  his  own. 

But  the  question  of  punitive  damages  is  presented  by  the  learned 
counsel  for  the  appellant  in  another  aspect.  It  is  claimed  that  the 
trial  judge  committed  error  and  misled  the  jury  as  to  the  degree  of 
malice  that  would  authorize  an  award  of  punitive  damages.  The 
court  charged  as  follows :  ^^  It  is  the  law  of  this  State  that  a  libel 
recklessly  or  carelessly  published,  as  well  as  one  induced  by  per- 
sonal ill-will,  will  support  an  award  of  punitive  damages.  The  plain- 
tiff in  an  action  of  libel  gives  evidence  of  malice  whenever  he 
proves  the  falsity  of  the  libel.  I  may  here  add  that  the  basis  of 
punitive  or  exemplary  damages  is  the  alleged  malice.  Unless  you 
reach  the  conclusion  that  there  is  malice,  there  can  be  no  award  for 
exemplary  damages.  There  can  only  be  a  recovery  for  actual  dam- 
ages, namely,  damages  to  the  feelings  and  to  the  reputation  of  the 
plaintiff."  The  court  then  further  instructed  the  jury  in  these 
words :  ^^  A  plaintiff  in  an  action  of  libel  gives  evidence  of  malice 
whenever  he  proves  the  falsity  of  the  libel.  It  becomes  then  a 
question  for  the  jury,  whether  the  malice  is  of  such  a  character  aa 
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to  call  for  exemplary  or  pnnitive  damages,  and  that  question  is  not 
to  be  taken  away  from  the  jury  because  the  defendant  gives  evi- 
dence which  tends  to  show  that  there  was  in  fact  no  actual  malice, 
but  when  he  gives  evidence  tending  to  prove  the  absence  of  actual 
malice,  then  it  is  the  duty  of  the  judge  to  submit  to  the  jury  the 
-question  as  one  of  fact,  whether  such  malice  existed  in  the  pub- 
lication." That  language  is  almost  literally  quoted  from  the  dis- 
senting opinion  of  Davis,  P.  J.,  in  SamueU  v.  Evening  Mail  Awn, 
{9  Hnn,  294),  which  dissenting  opinion  was  adopted  by  the  Court  of 
Appeals  (75  N.  Y.  604)  as  its  own,  and  states  a  rule  which  has  ever 
since  been  regarded  as  settling  the  law  in  this  State  on  that  subject. 
But  the  learned  judge  also  expressly  charged  the  jury  that  there 
was  no  evidence  in  this  case  of  ill-will  on  the  part  of  the  defendant 
or  any  of  its  employees ;  that  is,  any  personal  ill-will.  He  said, 
**  When  that  (ill-will)  is  established  in  respect  of  a  defendant,  it  is 
evidence  of  actual  personal  malice  and  will  afford  a  basis  for  an 
award  of  exemplary  damages.  ITiat  is  not  this  case.  If,  however, 
this  publication  is  false  and  untrue,  libelous  in  its  character,  then 
malice  may  be  implied,  and  we  have,  instead  of  malice  which  grows 
out  of  ill-will,  hatred  or  ill-feeling,  what  is  known  as  malice  in  law  or 
implied  malice,  and  when  that  is  established,  then  there  is  a  foun- 
dation for  exemplary  or  punitive  damages,  under  the  law  of  this 
State,  and  I  have  already  laid  down  the  rule  particularly  on  that 
question  and  on  that  branch  of  the  case."  Referring  to  other  por- 
tions of  the  charge  to  ascertain  what  the  rule  laid  down  in  that  con- 
nection was,  we  find  that  the  court  stated  that  ^'  it  is  the  law  of  this 
State  that  a  libel  recklessly  or  carelessly  published,  as  well  as  one 
induced  by  personal  ill-will,  will  support  an  award  of  punitive 
damages." 

The  charge  must  be  considered  as  an  entirety,  and  when  we  read 
what  was  said  respecting  punitive  damages  from  implied  malice,  we 
must  consider  it  in  connection  with  the  statement  in  the  charge  that 
a  libel  recklessly  or  carelessly  published  would  entitle  the  plaintiff 
to  punitive  damages,  as  well  as  where  the  libel  was  inspired  by  per- 
sonal malignity.  The  recovery  of  punitive  damages  in  an  action  for 
libel  is  not  restricted  to  cases  of  actual  malice,  but  may  be  given  for 
a  libel  recklessly  or  carelessly  published,  as  well  as  one  induced  by 
personal  ill-will.    {Smith  v.  Matthews^  152  N.  Y.  152.)    Here  the 
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trial  judge  stated  that  this  was  not  a  case  of  actual  inalice  on  the 
part  of  the  defendant,  and,  in  effect,  that  it  was  only  by  reason  of 
implied  malice  from  a  reckless  and  careless  publication  of  the  libel 
tliat  the  defendant  could  be  held  liable  for  punitive  damages,  and 
such  an  instruction  as  that  was  approved  also  in  Smith  v.  MatthetDS^ 
(svpra).  We  find  nothing  in  ITnig  v.  Piiass  (162  N.  Y.  154),  or 
the  other  cases  cited  by  the  appellant,  in  conflict  with  that  view. 

That  the  first  of  the  libelous  articles  in  this  case  was  recklessly 
published  the  jury  were  authorized  to  believe  from  the  evidence 
relating  to  the  origin  of  that  article,  which  was  prepared  bj 
McQuade,  a  reporter,  who  had  no  personal  knowledge  of  the 
occurrence  of  which  he  wrote,  who  received  the  information  at 
second  hand,  and  who,  fully  appreciating  the  serioas  character  of 
the  charges  he  made,  failed  to  make  proper  verification  of  his  state* 
ment  before  the  article  was  sent  to  the  defendant's  paper  for  publi- 
cation, and  who  had  no  actual  ground  for  believing  the  statements 
of  his  article  to  be  trae  before  he  sent  it  in.  The  other  articles 
were  published  after  the  plaintiff  had  protested  against  the  first 
article,  and  had  declared  in  a  letter  written  to  the  general  manager 
of  the  defendant's  newspaper  that  the  contents  of  that  article  were 
false. 

We  have  examined  the  various  exceptions  of  the  defendant,  one 
of  which  relates  to  the  plaintiff's  being  allowed  to  testify  that  the 
evidence  submitted  to  him  as  a  police  magistrate,  when  the  four 
men  were  arraigned  before  him  on  the  charges  of  robbery  and 
assault,  was  insufficient  to  hold  them.  That  was  merely  a  statement 
by  the  plaintiff  of  the  reason  for  not  holding  the  accused  persons 
upon  the  specific  charges  Mrs.  Kome  made  against  them.  It  is  also 
urged  that  the  court  was  in  error  in  striking  out  parts  of  the  testi- 
inony  of  the  witness  McQuade,  who  wrote  the  first  article  published 
in  the  defendant's  paper.  McQuade,  who  received  his  information 
from  one  Lindley,  who  was  a  reporter  of  another  newspaper,  testi- 
fied in  effect  that  Lindley  had  informed  him  that  his  (lindley's) 
assistant.  Lynch,  was  present  during  the  proceedings  before  the 
plaintiff  on  the  twentieth  of  August ;  that  Lynch  made  a  written 
statement  of  what  occurred  at  that  time  and  placed  it  on  Lindley's 
desk.  McQuade  wrote  the  article  from  the  information  he  received 
from  Lindley,  and  not  having  heard  from  Lindley  anything  further 
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concerning  the  matter,  lie  sent  the  article  to  the  night  editor  of  the 
defendant's  newspaper.  McQuade  also  testified  farther  and  in 
detail  as  to  what  took  place  between  himself  and  Lynch  on  the  day 
of  the  publication  of  the  article,  and  to  a  full  conversation  he  had 
with  Lynch  npon  the  subject  of  that  article,  and  all  of  the  testi- 
mony relating  to  that  conversation  was  stricken  ont.  It  seems  to 
have  relation  to  the  question  of  actual  malice  in  the  publication,  but 
what  was  so  stricken  out  was  reinstated  by  the  court  and  was  before 
the  jury  when  the  cause  was  submitted  to  them. 

Exceptions  were  also  taken  to  the  admission  of  letters  written  by 
the  plaintiff  to  the  manager  of  the  defendant's  newspaper,  in  which 
he  denounced  the  articles  of  which  he  complained  as  being  false,  and 
demanding  an  apology  from  the  publishers  of  the  newspaper.  These 
letters  were  undoubtedly  offered  as  indicating  actual  malice  in  the 
publications  subsequently  made.  They  were  competent  upon  that 
subject,  although  the  case  did  not,  as  it  went  to  the  jury,  turn  upon 
that  question,  tlie  judge  specifically  instructing  the  jury  that  actual 
malice  consisting  of  personal  ill-will  or  malignity  was  not  in  the 
case.  Nor  do  we  think  it  was  error  to  allow  the  plaintiff  to  state 
what  parts  of  the  article  published  in  the  issue  of  August  23, 1899, 
were  true  and  what  untrue.  The  witness  was  not  called  upon  to 
express  an  opinion,  but  to  state  facts,  which  he  did  in  his  answer,, 
admitting  the  truth  of  some  of  the  statements  in  the  article  and 
specifically  pointing  out  other  statements  which  he  swore  were  false. 
This  method  of  examination  may  be  of  doubtful  propriety,  but  we 
do  not  think  such  an  error  was  committed  as  requires  a  reversal  of 
the  judgment  on  that  ground.  Nor  do  we  think  it  was  error  to 
admit  in  evidence  the  copies  of  the  defendant's  newspaper  of  July 
28,  1899,  and  August  22,  1899.  They  were  admissible  upon  the 
point  of  actual  malice  which  the  plaintiff  undertook  to  establish,, 
but  which,  as  before  stated,  was  eliminated  from  the  case  in  th& 
judge's  charge. 

An  exception  was  taken  to  a  ruling  of  the  court  admitting  in 
evidence  an  article  published  in  the  New  York  World  of  August 
21,  1899,  commenting  on  the  conduct  of  the  plaintiff  in  connection 
with  the  inquiry  into  the  Home  charges  on  the  preceding  day* 
That  article  was  introduced  on  the  cross-examination  of  Shober,  a. 
reporter  for  the  Worlds  called  as  a  witness  for  the  defendant.    He 
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did  not  write  the  article,  but  gave  the  information  from  which  it 
was  written.  The  writer  ^^  got  his  facts  wholly  '^  from  the  witness. 
The  article  was  used  "  for  the  purpose  of  affecting  the  story  which 
tliis  witness  has  given  "  on  his  examination  in  chief.  But  the  whole 
of  this  World  article  was  printed  in  the  defendant's  newspaper  in 
its  issue  of  August  twenty-third,  and  is  a  part  of  the  defamatory 
matter  constituting  the  third  cause  of  action  set  fortli  in  the  com- 
plaint.    It  was  not  error  to  receive  it  in  evidence. 

It  was  not  error  to  reject  as  evidence  the  entry  in  the  book 
referred  to  by  acting  Police  Captain  Norton  on  his  examination  as 
■a  witness  for  the  defendant.  That  book  contained  only  copies  of 
reports  made  by  the  witness  to  his  superior  officers.  He  never  com- 
pared it  with  the  original  report.  It  was  not  in  his  handwriting, 
but  was  written  by  Officer  Murphy.  The  original  was  accessible  and 
its  production  could  have  been  compelled  by  subpoena.  None  of  the 
other  exceptions  to  the  rejection  or  admission  of  evidence  requires 
special  consideration. 

Notwithstanding  the  character  of  these  libels,  which  were  so 
grave  as  to  entitle  the  plaintiff  to  exemplary  damages,  we  cannot 
oscape  the  conclusion  that  the  amount  awarded  by  the  jury  was 
itltogether  excessive,  and  that  even  as  punishment  that  amount 
transcends  all  reasonableness  and  propriety.  It  is  very  true  that 
damages  are  within  the  discretion  of  the  jury,  but  even  where  they 
itre  awarded  for  punishment  their  very  exorbitancy  may  show  that 
in  fixing  the  quantum  the  jury  were  actuated  by  passion.  Section 
999  of  the  Code  of  Civil  Procedure,  which  permits  the  granting  of 
a  new  trial  for  excessive  damages,  announces  a  rule,  apparently  of 
^neral  application.  In  JPry  v.  Bennett  (9  Abb.  Pr.  45),  which 
was  an  action  of  libel  in  which  exemplary  damages  were  awarded, 
it  was  said  that  the  court  would  not  interfere  with  the  verdict  of 
the  jury  unless  such  damages  were  so  outrageous  as  to  strike  every 
one  with  the  enormity  and  injustice  of  them  so  as  to  induce  the 
oourt  to  believe  that  the  jury  must  have  acted  from  prejudice,  par- 
tiality or  corruption,  as  was  held  in  Coleman  v.  Soutiiwich  (9 
Johns.  51). 

Here,  as  before  remarked,  we  think  the  jury  must  have  been 
influenced  by  passion  or  prejudice  in  rendering  this  enormous  ver- 
dict, and  we  are  of  the  opinion  that  a  new  trial  should  be  granted 
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unless  the  plaintiff  Btipalates  to  reduce  the  recovery  to  the  sum  of 
$25,000. 

The  order  denying  the  motion  for  a  new  trial  and  the  judgment 
must  be  reversed,  with  costs,  unless  the  plaintiff  stipulates  as  above 
suggested.  If  that  stipulation  is  given,  the  judgment  and  order 
will  be  affirmed,  without  costs  to  either  party  of  this  appeal. 

O'Brien  and  Hatch,  JJ.,  concurred  ;  Ingbaham  and  Laughlik, 
JJ.,  dissented. 

Upon  plaintiff  stipulating  to  reduce  the  judgment  as  entered  to 
the  sum  of  $25,710.06,  judgment  as  so  reduced  affirmed,  without 
costs ;  in  case  such  stipulation  be  not  given,  judgment  reversed  and 
new  trial  ordered,  with  costs  to  appellant  to  abide  event. 


James  Ralph  Philips,  Appellant,  v.  Mabtha  B.  Philips,  Indi- 
vidually and  as  Executrix,  etc.,  of  F.  Stanhope  Philips,  Deceased, 
Bespondent,  Impleaded  with  Grace  MacGregor  Phiups. 

Actum  to  determine  the  validity  <yf  the  probate  of  a  mil  —  teetimony  of  phyeidans 
haeed  upon  a  diagnosis  of  incipient  paresis  made  by  one  of  them  three  years  btfore 
the  te^atofs  death  and  contradicted  by  his  subsequent  condition — it  does  not 
require  the  submission  of  the  case  to  the  jury. 

Upon  the  trial  of  an  action,  brought  under  section  2658a  of  the  Code  of  Civil 
Procedure  to  determine  the  validity  of  the  probate  of  a  will,  the  only  evidence 
given  by  the  plaintiff  to  support  his  contention  that  the  testator  was  mentally 
incompetent  at  the  time  he  executed  the  will  was  the  testimony  of  three 
physicians,  only  one  of  whom  had  ever  seen  the  testator.  The  last  •mentioned 
physician,  who  had  attended  the  testator  some  three  years  prior  to  the  execu- 
tion of  the  will  and  the  death  of  the  testator,  testified  that  he  then  diagnosed 
the  testator's  illness  as  incipient  paresis.  The  other  two  physicians  testified,  in 
answer  to  hypothetical  questions  based  upon  the  assumption  that  the  first 
physician's  diagnosis  was  correct,  that  the  testator  was  mentally  incompetent 
at  the  time  the  will  was  executed. 

Every  physician  or  other  person  who  was  in  a  position  to  observe  the  testator 
during  the  three  years  prior  to  his  death  testified,  on  behalf  of  the  defend- 
ants, that  the  development  of  the  testator's  ailment  was  inconsistent  with  the 
diagnosis  that  the  testator  was  suffering  from  incipient  paresis,  and  the  physi- 
cian who  made  such  diagnosis  admitted  that,  if  the  symptoms  thereafter 
App.  Div.— Vol.  LXXVII.  8 
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appealing  had  been  correctly  stated  by  such  witnesses,  his  conclusion  that  the 
testator  was  suffering  from  paresis  was  erroneous. 

HM,  that  the  plaintiff's  evidence  did  not  destroy  the  presumption  of  the  testa- 
tor's mental  capacity  nor  the  presumption  which  the  Code  of  Civil  Procedure 
provides  shall  follow  the  probate  of  a  will. 

That  it  was  the  duty  of  the  trial  court  to  direct  a  verdict  dismissing  the 
complaint. 

The  mere  opinions  of  expert  witnesses,  based  upon  an  erroneous  hypothesis,  can- 
not prevail  as  against  facts  opposed  to  such  opinions  testified  to  by  a  great 
number  of  competent  observers. 

Appeal  by  the  plaintiff,  James  Ralph  Philips,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  Martha  B.  Philips, 
individually  and  as  executrix,  etc.,  of  F.  Stanhope  Philips,  deceased, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
24th  day  of  December,  1901,  upon  the  verdict  of  a  jury  rendered 
by  direction  of  the  court  sustaining  the  probate  of  the  will  oi  F. 
Stanhope  Philips,  deceased. 

Oeorge  M.  Curtis^  for  the  appellant. 

W.  J,  Curtis^  for  tlie  respondent. 

O'Brien,  J. : 

The  action  was  brought  to  determine  the  validity  of  the  will  of 
plaintiiFs  brother,  F.  Stanhope  Philips,  who  died  January  12, 1901. 
The  will  was  dated  September  24,  1900,  and  was  admitted  to  pro- 
bate on  April  8,  1901.  It  gives  to  his  wife,  the  defendant  Martha 
B.  Philips,  all  his  estate,  real  and  personal,  and  appoints  her  his 
sole  executrix.  The  questions  for  our  determination  are  whether 
or  not,  upon  the  evidence  given  at  the  trial,  the  plaintiff  had  the 
right  to  go  to  the  jury  on  the  subjects  of  testamentary  capacity, 
undue  influence  and  proper  execution  of  the  will. 

Section  2653a  of  the  Code  of  Civil  Procedure  provides  that  the 
issue  as  to  the  validity  of  a  will  "  shall  be  tried  by  a  jury  *  *  *P 
And  in  construing  this  section,  it  was  held  in  Ddbie  v.  Armstrong 
(IfiO  N.  T.  584)  that  whether  evidence  was  sufficient  to  warrant  the 
submission  of  any  of  these  questions  to  the  jury  is  a  question  of  law 
for  the  court,  the  opinion  stating  that  "the  trial  court  was  not 
required  to  submit  the  question  of  the  testator's  mental  capacity  to 
the  jury,  merely  because  some  evidence  had  been  introduced  by  the 
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party  bearing  the  burden  of  proof.  *  *  *  The  Legislatui-e 
never  conld  have  intended,  and  the  statute  does  not  compel  the  con- 
struction, tliat  courts  should  hold  that  every  case  which  is  brought 
under  section  2653a  of  the  Code  must  be  submitted  to  the  arbitra- 
ment of  a  jury.  *  *  *  Their  verdict  should  proceed  upon  such 
evidence  as  would  warrant  the  court,  in  its  review  of  the  facts,  in 
holding  that  it  actually  tended  to  prove  such  mental  unsoundness  in 
the  testator  *  *  *."  The  opinion  concludes  with  this  language : 
^'  Such  cases  are  fraught  with  the  gravest  consequences,  and  I  do 
not  believe  that  a  solemn  testamentary  disposition  of  property 
should  be  left  to  the  decision  of  a  jury  upon  mere  surmise  or  upon 
inferences  from  facts  which  are  as  consistent  with  the  one  view  as 
with  the  other."  And  the  conclusion  reached  in  that  case  was  that 
the  evidence  produced  by  the  contestant  '^  was  not  of  a  nature  that 
the  jury  could  have  properly  proceeded  to  find  a  verdict  upon  it  in 
his  behalf,  and,  further,  that,  if  such  a  verdict  had  been  rendered, 
it  could  not  have  stood  the  test  of  a  motion  addressed  to  the  court 
to  set  it  aside." 

The  force  of  this  last  statement  has  been  destroyed  by  the  later 
case  of  McDonald  v.  MetropoUtam,  Street  Railway  Co.  (167  N.  Y. 
66),  wherein  it  was  held,  as  correctly  stated  in  the  syllabus,  that 
"the  court  cannot  in  any  case  where  the  right  of  trial  by  jury 
exists  and  the  evidence  presents  an  actual  issue  of  fact,  properly 
direct  a  verdict ;  if  in  such  a  case  it  is  dissatisfied  with  the  verdict 
because  against  the  weight  or  preponderance  of  evidence,  it  may  be 
set  aside,  but  a  new  trial  must  be  granted  before  another  jury,  and 
the  direction  of  a  verdict  under  such  circumstances  is  reversible 
error." 

Upon  the  law  as  now  authoritatively  laid  down  by  the  Court  of 
Appeals,  therefore,  a  verdict  cannot  be  directed  for  a  plaintiff  or 
defendant,  no  matter  how  great  the  weight  or  preponderance  of 
evidence  may  be  in  his  favor,  where,  on  the  other  side,  evidence 
has  been  given  which  presents  an  issue  of  fact  and  upon  which  the 
jury  could  properly  proceed  to  find  a  verdict. 

With  this  rule  in  mind  we  have  examined  the  voluminous  record 
presented  on  this  appeal  bearing  upon  the  various  grounds  upon 
which  the  plaintiff  assails  the  validity  of  his  brother's  will,  and  for 
the  reason  that,  upon  the  subjects  of  undue  influence  and  of  proper 
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execution  of  the  will,  no  sufficient  prima  facie  case  was  made  out 
by  the  plaintiff,  we  may  dismiss  their  further  discussion  and  center 
our  attention  upon  the  only  serious  question  left,  namely,  whether 
upon  the  subject  of  testamentary  capacity  there  was  at  the  end  of 
all  the  evidence  9,  prima  facie  case  in  favor  of  the  plaintiff  entitling 
him  to  go  to  the  jury.  We  start  with  the  rule  as  to  the  order  and 
effect  of  the  proof  necessary  in  cases  of  this  kind  laid  down  in  Dobie 
V.  Annatrong  {8xipra\  wherein  it  was  said :  "  Ordinarily  the  burden 
of  proof  is  upon  the  party  propounding  a  will ;  but  section  2G53a 
of  the  Code  of  Civil  Procedure,  which  is  the  authority  for  the 
maintenance  of  this  action,  places  the  burden  upon  the  defendants, 
who  contest  the  validity  of  the  will,  of  establishing  the  testamentary 
incapacity  of  the  testator.  The  probate  of  the  will  by  the  surrogate 
is  mside  prima  facie  evidence  of  its  due  execution  and  validity." 

The  burden  at  the  outset  of  the  trial  rested,  therefore,  upon  the 
plaintiff  of  meeting  the  legal  presumption  in  favor  of  the  will  aris- 
ing from  its  probate,  and  to  what  extent  he  was  successful  we  will 
briefly  refer. 

The  plaintiff  produced  three  medical  experts,  upon  whose  testi- 
mony he  relies  as  presenting  a  prima  facie  case  showing  testa- 
mentary incapacity,  one  of  whom  alone.  Dr.  Dana,  had  ever  seen 
the  testator,  and  he  had  seen  him  only  during  the  latter  part  of 
November  and  the  first  of  December,  1897,  some  three  years  prior 
to  his  death  and  the  making  of  his  will,  when,  from  the  symptoms 
he  then  observed  of  the  man's  condition,  he  diagnosed  his  illness  as 
the  initial  stage  of  paresis.  Upon  the  conclusion  thus  formed  by 
him,  that  the  testator  at  that  time  was  suffering  from  incipient 
paresis,  as  a  foundation,  were  built  up  hypothetical  questions  pro- 
pounded to  the  other  two  experts,  and  upon  which  alone  were 
based  their  opinions  of  his  incapacity  when  the  will  was  executed  in 
September,  1900. 

The  plaintiff's  case,  therefore,  rests  entirely  upon  the  opinions  of 
the  experts,  and  the  force  and  weight  to  be  given  to  them  must 
necessarily  depend  upon  the  truth  or  falsity  of  the  facts  embodied 
in  the  hypothetical  questions  upon  which  such  opinions  are  founded. 
If  it  was  demonstrated  at  the  close  of  the  evidence,  as  on  this 
record  we  think  it  was,  that  the  diagnosis  in  1897,  that  the  testator 
was  then  in  the  initial  stage  of  paresis,  was  erroneous  ;  and  if  there 
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was  no  sufficient  evidence  apon  which  the  jury  conld  find  that  it 
was  true ;  and  if  in  addition  we  find  that  assumptions  were  included 
in  the  hypothetical  questions  which  had  no  basis  in  fact,  then, 
clearly,  as  the  plaintififs  case  rests  alone  upon  the  answers  to  these 
hypothetical  questions,  there  was  not  sufiicient  evidence  upon  the 
issoe  involved  requiring  its  submission  to  the  jury. 

As  said  by  Jndge  Finch  in  Griswold  v.  iT.  JT.  C.  <&  IL  R,  JR. 
R.  Co.  (115  N.  Y.  64) :  "  Medicine  is  very  far  from  being  an  exact 
science.  At  the  best,  its  diagnosis  is  little  more  than  a  guess 
enlightened  by  experience.  *  *  *  And  the  wisest  physician 
can  do  no  more  than  form  an  opinion  based  upon  a  reasonable 
probability."  Attaching,  however,  to  the  diagnosis  here  involved 
such  weight  as  it  is  entitled  to  in  the  first  instance  as  a  diagnosis  or 
a  guess  as  to  the  testator's  condition  in  1897,  it  remains  to  deter- 
mine whether  there  was  any  donbt  at  the  close  of  the  evidence  as 
to  Dr.  Dana's  error  concerning  the  nature  of  the  disease.  He  testi- 
fied, as  stated,  that  when  the  testator  came  to  him  for  treatment 
his  diagnosis  was  that  he  was  in  the  initial  state  of  paresis;  and 
pareeis,  he  says,  is  a  condition  pathologically  called  softening  of  the 
brain,  accompanied  with  the  symptoms  of  mental  weakness,  deterio- 
ration, physical  weakness  and  depression,  and  almost  universally 
fatal  within  from  two  to  five  years.  He  does  not  state,  however, 
upon  what  facts  he  based  his  diagnosis,  and  admits  that  when  he 
saw  him  in  1897  the  testator  was  not  irrational. 

Opposed  to  the  verity  of  this  diagnosis.  Dr.  Starr  testified  for 
the  defendant  that  the  testator  also  camje  to  him  in  December,  1897, 
and  his  diagnosis  of  his  trouble  was  nervous  exhaustion  or  neuras- 
thenia, and  that  he  did  not  observe  any  symptoms  of  paresis ;  that  he 
went  over  his  case  carefully  and  concluded  that  the  nervous  exhaus- 
tion was  temporary,  and  advised  him  to  go  to  Europe,  which  he  did, 
and  when  he  returned  he  was  well ;  that  ^'  there  was  an  absence  of 
any  paralysis  of  the  muscles  of  the  eye,  which  is  in  favor  of  neuras- 
thenia and  against  paresis  -^  *  *  *  an  absence  of  any  tremor  of 
his  face  or  of  his  tongue  (or)  knees,  all  of  which  are  in  favor  of  neu- 
rasthenia and  exclusive  of  paresis."  Dr.  Monroe,  who  also  saw  the 
testator  in  the  summer  of  1897,  testified  that  he  was  feeling  feverish 
at  the  time,  and  had  a  cold  and  the  symptons  ordinarily  called  "  grip," 
and  that  he  advised  him  to  go  away,  which  he  did ;  that  in  1900 
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be  was  called  in  and  found  him  suffering  with  enlargement  of  the 
kidney.  Dr.  Kinnieutt  testified  that  the  testator  first  came  to  him  in 
1898  "  for  some  trifling  indisposition,"  and  in  1899  he  diagnosed  his 
trouble  as  a  tumor  within  the  chest  cavity,  either  an  aneurism  or  a 
cancer.  It  was  further  testified  that  these  tumors  or  cancers 
increased,  and  their  exact  nature  was  determined  upon  the  autopsy  ; 
and  to  them  alone,  constituting  a  disease  apart  from  pai*esiB,  was 
ascribed  by  his  physicians  the  testator's  death.  And  the  testator's 
physicians  with  other  witnesses  state  that  prior  to  his  death,  and  on 
September  24,  1900,  when  the  will  was  executed,  the  testator  was 
rational,  discussed  various  subjects  intelligently,  that  his  speech  and 
manners  were  precise,  and  that  he  possessed  continuity  of  thought 
and  an  excellent  memory. 

The  plaintiff's  expert.  Dr.  Ira  Van  Giesen,  was  asked  the  hypo- 
thetical question  whether,  assuming  that  the  testator  was  sixty  years 
old  at  his  death  in  January,  1901,  previously  on  friendly  terms  with 
his  brother,  writing  him  affectionate  letters  inclosing  money  and 
promising  to  provide  for  him  in  his  will,  which  he  failed  to  do,  leav- 
ing all  his  property  to  his  widow ;  that  previous  to  1 897  he  was  a 
neurasthenic,  and  in  1897  was  examined  by  an  eminent  alienist,  who 
diagnosed  his  case  as  initial  paresis  of  the  insane  ;  that  subsequently 
he  wrote  perfectly  coherent  letters,  and  many  months  before  his 
death  developed  painful  tumors,  and  for  many  weeks  prior  to  his 
death  injections  of  morphia  and  codeia  were  administered  daily  for 
the  relief  of  pain ;  ^'  that  about  six  weeks  before  his  death  he  had 
delusions,  imagining  that  a  nurse  who  was  caring  for  him  was  a 
ghost; "  that  during  a  conversation  with  his  sister-in-law  he  showed 
incoherency  of  thought ;  that  he  was  unable  to  sit  up  in  bed  and 
had  to  be  propped  up  to  sign  his  will  and  was  much  emaciated,  and 
his  signature  was  unlike  his  ordinary  signature,  so  that  those  well 
acquainted  with  it  could  not  recognize  it,  and  the  letter  '^  e  "  was 
omitted  from  his  middle  name ;  that  the  autopsy,  which  did  not 
include  an  examination  of  the  brain,  revealed  various  malignant 
tumors  whose  growth  had  covered  many  months,  he  was  or  was  not 
on  the  24th  of  September,  1900,  of  sound  mind,  sane  or  insane  ?  He 
answered  :  ^'  The  answer  is  emphatic,  the  man  could  not  have  been 
of  sound  and  disposing  mind,  and  he  must  have  still  been  insane." 
Thereafter  he  defined  general  paresis  as  "  an  organic  affection  of  the 
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brain  which  is  accompanied  by  progressive  degrees  of  mental  enf ee- 
blement,  and  is  characterized  by  certain  rather  distinctive  and  well 
defined  symptoms  which  run  a  regular  conrse  and  make  a  symptom 
complex,  a  disease  that  is  of  very  frequent  occurrence  and  pretty 
certain  of  recognition."  And  on  cross-examination  he  testified: 
^^Mr.  Philips,  three  years  after  the  diagnosis  of  general  paresis, 
should  have  exhibited  certain  physical  signs  —  certain  signs  of  the 
body.  He  should  naturally  have  had  some  interference  with  his 
speech,  his  articulation;  it  should  have  been  upon  the  spanning 
order ;  he  might  have  elided  syllables  or  final  letters  of  words 
here  and  there ;  he  should  have  had  certain  irregularities  of  the 
pupils.  He  should  have  had  a  slight  paresis  of  the  comers  of 
the  mouth;  he  should  have  had  a  certain  interference  with  his 
reflexes.  His  handwriting  should,  had  he  followed  tlie  average 
course  of  a  general  paretic,  shown  certain  characteristic  changes. 
His  mental  condition  should  have  been  apparent  by  a  variety  of 
manifestations.  He  should  have  exhibited  the  changeable  and 
fitful  delusions  which  the  general  paretic  is  filled  with.  He  should 
have  had  tlie  emotional  conditions  characteristic  of  that  disease. 
He  should  have  had  the  flickering  and  unstable  attention  which  is 
indicative  of  that  disease  and,  had  he  passed  on  to  what  is  known  as  the 
second  stage,  when  there  is  a  still  greater  degradation  of  the  mental 
organism,  he  should  have  been  approaching  or  giving  indications  of 
the  course  of  the  disease  towards  dementia  in  which  he  was  practi- 
cally irresponsible."  The  doctor  further  added  that  if  paresis  existed 
and  cancer  subsequently  developed,  it  would  not  aid  the  recovery 
from  paresis  ;  and  he  admitted  that  paresis  is  one  of  the  most  dra- 
matic and  easily  recognized  forms  of  insanity  in  its  outspoken  stages. 
Dr.  Dana  recalled,  testified,  referring  to  his  diagnosis,  that  if  there 
were  never  any  symptoms  after  that,  it  would  of  course  be  affected 
and  he  should  consider  he  had  made  a  mistake ;  and  that,  assuming 
that  Mr.  Philips  showed  during  the  last  months  of  his  life  no  mental 
hthergy  or  stupor  or  lack  of  mental  concentration,  or  interference 
with  the  train  of  thought,  or  failure  of  memory,  and  that  there  was 
continuity  in  his  thought,  that  he  had  a  good  memory  on  various 
subjects,  and  impressed  those  with  whom  he  talked  as  rational,  that 
would  make  a  difference  in  his  opinion  and  he  should  consider  him 
sane. 
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It  appears,  therefore,  without  contradiction,  from  the  testimony 
of  every  physician  or  other  person  who  was  in  a  position  to  observe 
the  testator  during  the  three  years  prior  to  his  death,  that  the  devel* 
opment  of  the  ailment  from  which  he  suffered  and  the  causes  which 
brought  about  his  death  were  inconsistent  with  the  diagnosis  made 
in  1897,  that  he  had  incipient  paresis,  or  the  theory  that  he  subse- 
quently suffered  from  any  such  disease;  and  it  will  be  further 
noticed  that  the  physician  who  made  the  diagnosis,  having  been 
informed  of  the  symptoms  appearing  thereafter  and  down  to  the 
date  of  the  testator's  death,  frankly  admitted  that  if  such  were  the 
symptoms,  he  erred  in  his  original  conclusion  that  the  testator  was 
in  the  initial  stage  of  paresis. 

The  nature  of  the  symptoms  which  developed,  and  which  in  the 
doctor's  opinion  would  show  that  he  was  in  error,  were  proved  by 
testimony  which  is  unimpeached  and  uncontradicted.  In  this  state- 
ment we  have  not  overlooked  the  testimony  that  the  testator  on  one 
occasion  when  he  was  with  the  plaintiff  and  his  wife  and  gave  them 
money  which  they  accepted  for  a  watch,  went  from  one  subject  to 
another  without  completing  the  conversation,  and  they  told  him  he 
was  too  weak  to  talk  ;  but  this  is  of  such  slight  importance  that  we 
need  not  dwell  upon  it  further,  it  not  being  contended  that  upon 
this  testimony  alone  any  conclusion  as  to  the  testator's  incapacity 
could  be  founded. 

With  respect,  therefore,  to  the  diagnosis  in  1897  we  are,  with  the 
physician  who  made  it,  of  the  opinion,  upon  the  evidence  presented 
and  not  disputed  as  to  the  actual  condition  of  the  testator  during 
the  period  from  1897  to  the  time  of  his  death,  that  the  original  con- 
clusion that  he  was  afflicted  with  initial  paresis  was  erroneous; 
whence  it  follows  that  all  the  force  to  be  attached  to  the  answers  to 
the  hypothetical  questions  asked  of  the  medical  experts  is  destroyed. 
Another  fact  assumed  and  not  proved  and  embodied  in  the  hypo- 
thetical questions  and  which  it  appears  from  the  medical  testimony 
was  of  great  importance  and  strongly  indicative  of  general  paresis, 
was  that  the  testator  had  a  delusion,  believing  that  his  nurse  was  a 
ghost  Nowhere  in  the  testimony  do  we  find  evidence  that  he  had 
any  such  a  delusion,  and  the  only  fact  approaching  it  is  that  he  had 
objected,  as  his  attendant  testified  that  many  patients  do,  to  his 
nurse  wearing  a  white  dress ;  and  on  one  occasion  when  his  nurse 
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bent  over  him  and  awakened  him  from  sleep,  he  was  for  the 
moment  frightened. 

As  the  record  stood,  therefore,  at  the  close  of  the  entire  evidence, 
it  appeared  without  contradiction  that  the  opinions  of  the  experts 
npon  which  the  plaintifiPs  case  rested,  resulted  from  an  erroneous 
diagnosis  and  the  erroneous  assumption  of  facts,  which  destroyed 
the  probative  force  of  such  opinions  and  left  the  plaintiffs  case 
barren  of  any  evidence  sufficient  to  justify  the  submission  of  the 
issue  of  fact  to  the  jury  as  to  the  testator's  mental  incapacity.  Evi- 
dence of  such  a  nature  did  not  tend  to  destroy  the  presumption  of 
the  testator's  mental  capacity,  nor  the  presumption  which  the  Code 
of  Civil  Procedure  provides  shall  follow  the  probate  of  a  will. 
Independently  of  these  presumptions,  however,  the  mere  opinions 
of  expert  witnesses  based  upon  an  erroneous  hypothesis  cannot  pre- 
vail as  against  facts  when  testified  to,  as  in  this  case,  by  a  great  num- 
ber of  competent  observers.  {Btcchanan  v.  Bdsey^  65  App.  Div. 
62 ;  Ddafidd  v.  Parish^  25  K  T.  29 ;  Hagan  v.  Sone^  68  App. 
Div.  60.) 

It  was  the  duty,  therefore,  of  the  trial  court  to  direct  a  verdict 
dismissing  the  complaint,  and  the  judgment  thereupon  entered  and 
now  appealed  from  should,  we  think,  be  affirmed,  with  costs. 

YAJSi  Brunt,  P.  J.,  Pattekson,  McLaughlin  and  Lauohlin,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


The  Boweby  Bank  of  New  York,  Respondent,  v,  Frieda  Hart 
and  Max  Hart,  Appellants. 

Mortgage  to  iecure  a  note  —  when  it  doe$  not  require  ths  payment  of  attorney* » 
charges  —  an  oral  promise  to  pay  them  cannot  he  prowd — taxable  costs  as  a  meaS' 
ure  of  compensation. 

Default  having  been  made  in  the  payment  of  a  note  made  by  Max  Hart  to  the 
order  of  Frieda  Hart  and  discounted  by  the  Bowery  Bank  of  New  York,  the 
bank  placed  the  note  in  the  hands  of  its  attorneys  who  brought  suit  thereon. 
After  the  summons  and  complaint  in  the  action  had  been  served  and  before 
any  other  proceedings  had  been  taken  therein.  Max  Hart  offered  to  pay  the  note 
in  installments  and  to  give  a  mortgage  to  secure  the  payment  thereof.    This 
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proposition  wfts  accepted  and  a  mortgage  was  made  to  the  bank  requiring  the 
mortgagor  to  pay  the  note,  "  together  with  all  the  costs  and  expenses  incurred 
by  said  party  of  the  second  part  in  a  certain  action  now  pending  in  the 
Supreme  Court  of  this  State,  wherein  said  party  of  the  second  part  is  plaintiff 
and' said  Max  Hart  and  Frieda  Hart  are  defendants." 

After  the  execution  of  the  mortgage,  Hart  failed  to  pay  an  installment  due  upon 
the  note  and  judgment  was  entered  by  default  for  $474.49,  the  balance  due 
thereon.  Thereafter  the  attorneys  for  the  bank  rendered  a  bill  to  it  for  $150 
for  their  services  in  the  matter,  which  sum  was  a  fair  and  reasonable  charge. 
Subsequently  Max  Hart  paid  the  judgment  for  $474.49  and  received  a  satisfac- 
tion piece  thereof.  The  bank  then  brought  an  action  to  foreclose  the  mort- 
gage, for  the  expense  of  $150  incurred  for  legal  services  and  attorney's  fees  in 
the  matter,  contending  that,  at  the  time  the  arrangement  to  accept  the  mort- 
gage was  made,  Hart  agreed  to  pay  the  expense  that  might  be  incurred  in  the 
suit  and  the  attorney's  charge  for  services  to  the  bank. 

EeUL^  that  the  mortgage  did  not,  by  its  terms,  include  the  charges  of  the'  attor- 
neys for  any  services  rendered  after  its  date,  and  that  the  verbal  promises  of 
Max  Hart  as  to  what  he  intended  to  pay  were  not  competent  to  extend  the 
obligation  of  the  mortgage; 

That,  as  it  did  not  appear  that  the  cobts  and  expenses  incurred  by  the  bank  prior 
to  the  time  that  the  mortgage  was  executed  and  delivered  exceeded  the  taxable 
costs  in  the  judgment  entered  in  the  action  brought  upon  the  note,  the  pay- 
ment of  that  judgment,  with  interest,  operated  to  satisfy  the  mortgage. 

O'Brien,  J.,  dissented. 

Appeal  by  the  defendants,  Frieda  Hart  and  another,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
oflSce  of  the  clerk  of  the  county  of  New  York  on  the  29th  day  of 
March,  1902,  upon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  New  York  Special  Term,  foreclosing  a  mortgage  on  real 
property. 

Joseph  Hosenzweig^  for  the  appellants. 

James  Z.  Pearsall^  for  the  respondent. 

Ingraham,  J. : 

The  action  was  brought  to  foreclose  a  mortgage  made  by  the 
defendants,  the  condition  thereof  being  that  if  the  mortgagors  should 
well  and  truly  pay  to  the  mortgagees  (plaintiff)  "  on  or  before  the 
first  day  of  February,  1901,  the  total  amount  now  due  and  owing, 
with  interest,  by  them,  upon  a  certain  promissory  note,  bearing  date 
May  12th,  1900,  made  by  said  Max  Hart  to  the  order  of  said 
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Frieda  Hart,  for  tlie  sum  of  $2,500,  and  payable  20  days  after  said 
date  and  endorsed  by  said  Frieda  Hart,  and  discounted  and  now 
held  and  owned  by  said  bank,  together  with  all  the  costs  and 
expenses  incurred  by  said  party  of  the  second  part  in  a  certain 
action  now  pending  in  the  Supreme  Court  of  this  State,  wherein 
said  party  of  the  second  part  is  plaintifE  and  said  Max  Hart  and 
Frieda  Hart  are  defendants,  then  these  presents  shall  become  void, 
and  the  estate  hereby  granted  shall  cease,  determine  and  be  void." 
This  mortgage  was  dated  the  23d  day  of  July,  1900,  and  was 
acknowledged  and  recorded  on  that  day.  The  complaint  alleges 
that  on  the  12th  day  of  May,  1900,  the  defendant  Max  Hart  made 
Lis  certain  promissory  note,  whereby  twenty  days  after  said  date  he 
promised  to  pay  to  the  order  of  the  defendant  Frieda  Hart  the  sum 
of  $2,500,  and  before  the  maturity  of  said  note  the  defendant  Frieda 
Hart  duly  indorsed  the  same,  and  the  same  came  into  the  possession 
of  the  plaintifE  in  the  usual  course  of  its  banking  business ;  that  at 
the  maturity  of  said  note  the  same  was  duly  presented  for  payment 
at  the  place  where  it  was  made  payable,  and  payment  thereof  duly 
demanded,  which  was  refused,  and  that  the  same  was  duly  protested 
for  non-payment,  of  which  the  defendants  had  due  notice ;  that  the 
plaintiff  commenced  an  action  in  the  Supreme  Court  to  recover  the 
amount  due  upon  said  note,  and  that  on  or  about  January  17,  1901, 
the  plaintiff  duly  recovered  judgment  against  the  defendants  for  the 
balance  due  thereon,  viz.,  $474.49 ;  that  on  or  about  the  23d  day  of 
July,  1900,  the  said  defendants,  for  the  purpose  of  securing  the  pay- 
ment of  said  note,  together  with  all  the  costs  and  expenses  incurred 
by  the  plaintiff  in  said  action  in  the  Supreme  Court,  made,  executed 
and  acknowledged  and  delivered  to  the  plaintiff  a  mortgage,  to  fore- 
close which  the  action  was  brought ;  that  the  plaintiff  has  incurred 
an  expense  of  $150  for  legal  services  and  attorneys'  fees  in  the  mat- 
ter of  the  suit  hereinbefore  referred  to,  but  that  the  defendants  have 
failed  to  comply  with  the  terms  and  conditions  of  said  mortgage  by 
omitting  to  pay  the  said  sum  of  $474.49  and  the  said  sum  of  $150, 
which  was  payable  under  the  terms  of  said  mortgage  on  February 
1,  1901,  except  that  the  defendants,  on  or  about  the  21st  day  of 
February,  1901,  paid  on  account  of  said  sum  the  sum  of  $474.49, 
being  the  amount  of  the  judgment  recovered  against  them,  and  that 
there  is  now  justly  due  and  owing  to  the  plaintiff  upon  such  mort- 
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gage  from  the  defendants  the  sum  of  $150,  with  interest  thereon 
from  the  Ist  day  of  February,  1901. 

The  answer  denies  that  the  plaintiff  incurred  an  expense  of  $160 
for  legal  services  and  attorneys'  fees  in  the  action  against  them 
upon  the  note  ;  alleges  that  tlie  judgment  obtained  against  them  was 
duly  paid  and  said  judgment  satisfied  of  record  and  all  sums  secured 
by  the  said  mortgage  were  fully  paid  and  the  said  mortgage  has 
been  fully  satisfied  by  the  defendants ;  and  asks  as  affirmative 
relief  that  the  said  mortgage  be  satisfied  of  record  and  that  the  com- 
plaint be  dismissed. 

Upon  the  trial  the  cashier  of  the  plaintiff  testified  that  the  bank 
owed  to  its  attorneys  their  bill  for  the  cost  of  the  collection  of  the 
note  of  $150 ;  that  the  defendant  Max  Hart  stated  to  the  bank  that 
he  was  going  to  pay  the  note  and  all  the  expenses  that  the  bank  was 
put  to ;  that  this  mortgage  was  obtained  after  the  note  was  put  in 
the  attorneys'  hands  for  collection.  One  of  the  attorneys  for  the 
plaintiff  testified  that  in  May,  1900,  he  received  from  the  bank  this 
note  for  $2,500  and  commenced  a  suit  in  the  Supreme  Court  upon 
the  note;  that  after  their  action  was  commenced  the  defendant 
Max  Hart  called  upon  the  attorneys  and  asked  to  pay  the  note  in 
installments  at  the  rate  of  $200  every  two  weeks,  and  said  he  would 
give  a  mortgage  upon  his  property  in  Eighty-fourth  street ;  that  it 
was  finally  agreed  that  if  Max  Hart  would  pay  all  the  expenses  the 
bank  had  been  put  to  in  the  matter,  they  would  accept  this  agree- 
ment and  take  a  mortgage ;  that  Max  Hart  said  he  would  pay  these 
expenses  and  asked  what  they  would  bo  and  was  told  that  they  would 
be  tlie  expense  of  running  down  the  title,  preparing  a  mortgage  and 
recording  it,  putting  in  a  short  search,  and  also  the  expense  that 
might  be  incurred  in  the  suit  and  the  attorneys'  charge  for  services 
to  the  bank,  and  what  the  expenses  would  be,  he  was  told  that  it 
would  depend  entirely  upon  the  length  of  time  it  took  and  the 
amount  of  trouble  they  were  put  to  in  the  collection  of  the  claim ; 
that  the  defendant  said  that  was  satisfactory.  The  attorneys  then 
put  in  the  search  and  ran  down  the  title  for  which  they  charged 
Hart  $55,  which  he  paid,  and  made  an  appointment  for  closing  it, 
and  on  June  23,  1900,  the  mortgage  was  given;  that  during  Janu- 
ary, 1901,  Hart  having  paid  on  account  of  the  principal  of  the  note 
np  to  about  $400  and  then  having  failed  to  pay  the  balance,  judg- 


Digitized  by 


Google 


BOWERY  BANK  v.  HART.  125 


App.  Div.j  First  Dbpabtment,  Decembbr  Term,  1902. 

inent  was  entered  against  him  in  that  action  for  the  amount  due 
on  the  note  and  costs,  which  judgment  tlien  amounted  to  $474.49  ; 
that  on  February  18,  1901,  Hart  paid  the  balance  of  tlie  judgment 
and  received  a  satisfaction  piece,  and  at  that  time  demanded  a 
return  of  the  mortgage,  which  was  refused  ;  that  on  February  1, 
1901,  the  attorneys  chai^d  the  bank  $150  for  their  services  in  the 
matter,  and  there  was  evidence  tending  to  show  that  this  sum  was  a 
fair  and  reasonable  charge  for  the  services  rendered  by  the  attorneys 
to  the  bank. 

It  seems  to  me  that  the  mortgage  did  not,  by  its  terms,  include 
the  charges  of  the  attorneys  for  any  services  rendered  after  its  dates 
The  mortgage  was  conditioned  upon  the  mortgagors  paying  the 
amount  due  upon  the  note,  '^  together  with  all  the  costs  and 
expenses  incurred  by  said  party  of  the  second  part  in  a  certain  action 
now  pending  in  the  Supreme  Court  of  this  State,  wherein  said 
party  of  the  second  part  is  plaintiff  and  said  Max  Hart  and  Frieda 
Hart  are  defendants."  Tlie  condition  of  the  mortgage  thus  being 
plainly  expressed,  the  verbal  promises  of  Max  Hart  as  to  what  he 
intended  to  pay  were  not  competent  to  extend  the  obligation  of  the 
mortgage,  or  import  into  the  mortgage  the  obligation  to  pay  any 
additional  sum  than  that  plainly  expressed  by  the  condition. 
Assuming  that  this  would  include  a  counsel  fee  in  the  suit  which 
had  been  incurred  at  the  time  this  mortgage  was  given,  all  that  had 
been  then  done  was  the  commencement  of  the  action  upon  the 
note  and  the  service  of  the  summons  and  complaint  upon  these  two 
defendants.  There  is  no  evidence  as  to  the  value  of  those  services. 
The  judgment  was  entered  by  default,  and  all  that  the  plaintiff 
could  be  entitled  to  recover  were  the  costs  and  expenses  that  had 
been  incurred  by  the  bank  prior  to  the  time  that  the  mortgage  was 
executed  and  delivered.  There  is  nothing  to  show  that  these  costs 
and  expenses  exceeded  the  taxable  costs  in  the  action  brought  upon 
the  note,  and  upon  the  payment  of  that  judgment,  with  interest, 
the  mortgage  was  satisfied. 

It  follows  that  the  judgment  appealed  from  must  be  reversed  and 
a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Van  Bbunt,  P.  J.,  McLaughlin  and  Hatch,  JJ.,  concurred ; 
O'Brien,  J.,  dissented. 
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O'Bbien,  J.  (dissenting) : 

Mr.  Jnstice  Ingraham  f ally  states  the  facts,  but  I  am  nnable  to 
agree  with  his  conclusion.  While  the  action  was  pending  in  the 
Snpreme  Court  to  recover  on  the  $2,500  note,  the  mortgage  was 
made  which,  in  addition  to  the  payment  of  the  $2,500,  provided 
that  the  mortgagors  should  also  pay  ^^  all  the  costs  and  expenses 
incurred  "  by  the  bank  in  that  action.  Construing  the  language 
employed  and  the  intention  of  the  parties,  I  think  that  what  the 
mortgagors  contracted  to  do  was  to  save  the  bank  harmless  for  '^  all 
the  costs  and  expenses  "  in  connection  with  the  pending  action.  The 
incurring  of  a  legitimate  expense  by  the  bank  for  counsel  fee  was 
proper  and  within  the  contemplation  of  the  parties  under  the  agree- 
ment. The  bank  having  had  the  right  originally  to  employ  counsel 
in  the  suit  and  to  contract  to  pay  a  reasonable  fee  for  their  services, 
which  it  appears  it  did,  has  the  right  to  collect  the  same  from  the 
mortgagors.  The  only  question,  therefore,  it  seems  to  me,  that 
arises  in  this  case,  is  whether  the  sum  charged  for  counsel  fees  is 
reasonable. 

I  think  enough  appears  to  show  that  $150  is  an  excessive  chai^ 
and  that  $50  would  be  ample,  in  addition  to  the  taxable  costs.  The 
mortgage  being  so  conditioned  that  the  payment  of  such  a  sum 
could  be  enforced,  the  judgment  should  be  accordingly  modified 
and  as  so  modified,  afiJrmed,  without  costs. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellants  to  abide 
event. 


Wolf  Cohen,  Appellant,  v.  Lewis  KEULEwrron,  Bespondent. 
CoiU  —  iofun  they  ihauld  m>t  be  impoeed  as  a  condition  of  granting  a  new  trial. 

Where  a  verdict  in  favor  of  a  plaintiff  is  set  aside  on  the  ground  that  he  failed 
to  prove  his  case,  there  is  no  rule  which  requires  that  costs  shall  be  imposed  as 
a  condition  of  granting  a  new  trial. 

In  an  action  to  recover  commissions  for  procuring  a  purchaser  of  real  property 
for  the  defendant,  the  questions  whether  there  was  an  employment,  whether 
the  plaintiff  procured  a  purchaser  and  whether  the  defendant  ever  agreed  to 
pay  him  for  so  doing,  were  submitted  to  the  Jury  which  found  a  verdict  for 
the  plaintiff. 
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The  court  set  aside  the  Teidict  on  the  ground  that  there  was  no  evidenoe  that  the 
purchaser  was  ever  ready  to  sign  the  contract  to  purchase  the  defendant's 
property;  no  evidence  that  the  contract  between  the  defendant  and  purchaser 
was  ever  in  fact  prepared,  and,  therefore,  no  evidence  that  the  phdntiff  had 
obtained  a  person  who  was  ready  to  purchase  on  terms  satisfactory  to  the 
defendant,  and  that  the  weight  of  evidence  was  against  the  plaintiff. 

Hsld,  that  costs  should  not  have  been  imposed  as  a  condition  of  granting  a  new 
trial. 

Hatch,  J.,  dissented. 

Appeal  by  the  plaintiff,  Wolf  Cohen,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Trial  Term  and  entered 
in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on  the  25th 
day  of  November,  1901,  setting  aside  a  verdict  theretofore  rendered 
in  favor  of  the  plaintiff  and  directing  a  new  trial  of  the  action. 

Alice  SerbeVy  for  the  appellant. 

Louis  J.  YorhauSy  for  the  respondent. 

Ikosahah,  J. : 

The  action  was  brought  to  recover  commissions  for  procuring  a 
purchaser  of  certain  property  belonging  to  the  defendant.  The 
plaintiff  testified  that  he  was  employed  by  the  defendant  to  procure 
a  purchaser  of  this  property ;  that  he  procured  a  purchaser  therefor 
upon  terms  satisfactory  to  the  defendant ;  that  the  defendant  sub- 
sequently refused  to  complete  the  purchase  and  thereby  the  plain- 
tiff became  entitled  to  his  commissions.  The  defendant  denied  the 
employment ;  denied  that  the  plaintiff  ever  procured  a  purchaser 
of  the  property,  or  that  he  ever  promised  to  pay  him  any  commis- 
sions. The  case  was  submitted  to  the  jury  who  found  a  ver- 
dict for  the  plaintiff,  whereupon  the  court,  on  motion,  set  aside 
the  verdict  and  ordered  a  new  trial  upon  the  ground  that  there  was 
no  evidence  that  the  purchaser  was  ever  ready  to  sign  the  contract 
to  purchase  the  defendant's  property  and  no  evidence  that  the  con- 
tract between  the  defendant  and  the  purchaser  was  ever  in  fact  pre- 
pared, and,  therefore,  no  evidence  that  the  plaintiff  had  done  what 
he  contracted  to  do  —  obtain  a  person  who  was  ready  and  willing  to 
make  an  exchange  with  the  defendant  for  the  property  that  was 
satisfactory  to  the  defendant,  and  also  upon  the  ground  that  the 
weight  of  evidence  was  against  the  plaintiff,  and  as  the  plaintiff  had 
the  burden  of  proof  the  jury  should  have  found  for  the  defendant  in 
the  case  and  not  for  the  plaintiff. 
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We  think  the  court  was  entirely  justified  in  setting  aside  the  ver- 
dict for  the  reason  assigned  by  the  trial  judge,  and  that  the  jury  were 
not  justified  upon  the  evidence  in  finding  a  verdict  for  the  plaintiflF. 
The  plaintiff  insists,  however,  that  the  court  should  have  imposed 
costs  upon  the  defendant  as  a  condition  for  granting  the  motion  to 
set  aside  the  verdict.  Where  a  motion  is  made  to  set  aside  a  verdict 
upon  the  ground  that  the  plaintiff  has  failed  to  prove  his  case,  there 
is  no  rule  that  requires  that  costs  should  be  imposed  as  a  condition 
for  granting  a  new  trial.  In  such  a  case  a  new  trial  is  not  granted 
as  a  matter  of  discretion,  but  as  a  matter  of  right,  and  we  do  not 
think  the  court  would  then  be  justified  in  imposing  costs  as  a  condi- 
tion for  granting  a  new  trial.  While  it  is  proper  for  the  court  to 
impose  costs  upon  granting  a  new  trial  where  there  was  a  proper 
case  for  the  submission  of  the  question  to  the  jury,  but  where  for 
some  reason  the  court  is  satisfied  that  the  verdict  was  not  a  fair 
determination  of  the  question  submitted  to  them  or  that  justice 
requires  that  the  case  should  be  submitted  to  another  jury,  this  is 
not  such  a  case.  Upon  this  record  we  think  the  court  below  was 
required  to  grant  a  new  trial  without  the  imposition  of  any  costs 
upon  the  defendant. 

It  follows  that  the  order  appealed  from  should  be  afiJrmed,  with 
costs. 

Van  Beunt,  P.  J.,  O'Brien  and  McLaughlin,  JJ.,  concurred ; 
Hatch,  J.,  dissented. 

Order  affirmed,  with  costs. 


Morris  Perlberqer,  Respondent,  v,  William  F.  Gbell,  as  Sheriff 
of  the  County  of  New  York,  Appellant. 

TJie  east  of  store  fixtures  as  evidence  of  value. 

The  cost  of  store  fixtures  is  competent  evidence  of  their  value. 

Appeal  by  the  defendant,  William  F.  Grell,  as  sheriff  of  the 
county  of  New  York,  from  a  judgment  of  the  Supreme  Court  in 
f tivor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  15th  day  of  March,  1902,  upon  the 
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verdict  of  a  jnry^  axkd  also  from  an  ord^r  entered  in  said  clerk's 
office  on  the  Idth  day  of  March,  1902,  denying  the  defendant's 
motion  for  a  new  trial  made  npon  the  minutes. 

FrahJc  Z,  Crocker^  for  the  appellant. 

/.  Henry  Jlarrisj  for  the  respondent. 

Ingrahajc,  J. : 

The  only  qnestion  presented  npon  this  appeal  arises  npon  an 
exception  to  a  ruling  upon  testimony  as  to  the  cost  of  certain  fiztures 
which  the  witness  stated  that  he  placed  in  tlie  building.  The  action 
was  for  a  conversion  by  the  defendant  of  certain  merchandise  con- 
sisting of  groceries  of  the  alleged  value  of  $3,470  and  certain  store 
fixtures  of  the  alleged  value  of  $1,000.  The  defendant  justified 
under  a  warrant  of  attachment  issued  out  of  the  City  Court  against 
the  property  of  Edward  Amdt  and  Reynolds  Arndt,  the  defendant 
alleging  that  under  such  warrant  of  attachment  he  levied  upon  certain 
goods  and  cliattels  of  the  character  described  in  the  complaint,  and 
alleging  that  said  goods  and  chattels  were  the  property  of  the  said 
defendants  in  the  attachment  action  and  that  they  had  a  leviable 
interest  therein.  The  plaintiff  testified  that  the  fixtures  consisted 
of  counters,  shelving,  an  ice  box,  show  cases,  scales  and  articles  of 
this  character,  and  that  the  reasonable  value  thereof  was  between 
$600  and  $700.  One  Dokel,  who  purchased  the  property  levied  on, 
was  called  as  a  witness  and  testified  that  he  made  no  change  in  the 
fixtures  of  that  place  since  he  purchased  the  business  on  the  6th 
day  of  July,  1901.  One  Moses  was  then  called  as  an  expert  and 
testified  that  he  went  to  the  store  on  the  Thursday  before  the  trial 
and  he  valued  the  fixtures  on  the  14th  day  of  June,  1901,  the  day 
of  the  conversion,  making  allowance  for  the  wear  and  tear  between 
the  14th  day  of  June,  1901,  and  the  day  that  he  saw  them,  which 
seems  to  have  been  in  the  month  of  March,  1902,  at  between  $600 
and  $700.  On  behalf  of  the  defendant  there  was  evidence  tending 
to  show  that  the  value  of  these  fixtures  was  much  less  than  that 
specified  by  the  witnesses  for  the  plaintiff.  Dokel  was  then  recalled  by 
tlie  defendant  and  testified  that  the  value  of  the  fixtures  and  grocery 
at  the  time  he  purchased  them  was  between  $600  and  $700 ;  that  the 
fixtures  in  the  building  were  the  same  at  the  time  of  the  trial  as  when 
App.  Div.-Vol.  LXXVII.        9 
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he  took  po88e88ion,  except  what  shelving  he  pnt  in.  In  answer  to  a 
question  as  to  what  shelving  he  put  in,  he  said :  ^^  In  the  windows^ 
and  there  was  a  big  post  in  the  middle  of  the  store.  I  had  eight 
or  ten  shelves  put  aronnd  there,  abont  four  or  five  feet,  the  window 
and  the  rolling  door."  He  was  then  asked  how  much  he  paid 
for  these  improvements,  which  was  objected  to  as  immaterial^ 
irrelevant  and  incompetent.  The  objection  was  sustained  and  an 
exception  taken.  He  was  then  asked  what  in  his  opinion  was  the 
value  of  those  fixtures,  objection  to  which  was  also  sustained,  to- 
which  the  defendant  excepted.  I  think  this  testimony  was  clearly 
competent  Moses,  who  was  the  principal  witness  as  to  the  value 
of  these  fixtures,  testified  that  he  did  not  examine  them  until  three 
or  four  days  prior  to  the  trial.  He  must,  therefore,  have  included 
the  shelving  that  Dokel  placed  in  the  building  in  fixing  the  valne 
of  what  he  saw  there,  and  as  this  shelving  was  not  a  part  of  the  prop- 
erty converted  by  the  defendant,  the  plaintiff  was  not  entitled  te 
recover  its  value.  Assuming  that  the  witness  testified  only  as  to  the 
shelving  he  put  there,  there  is  nothing  in  the  record  to  show  what  ^ 
the  value  of  that  shelving  was,  or  what  proportion  it  bore  to  the 
total  valne  of  the  fixtures  in  the  building.  Assuming  that  Dokel 
was  not  qualified  to  testify  as  to  the  value  of  the  shelving  that  he 
supplied,  there  can  be  no  question  but  that  the  amount  that  it 
cost  was  some  evidence  of  value.  The  evidence  was  competent  to 
show  that  the  property  that  Moses  saw  in  the  store  and  upon  which 
he  based  his  testimony  as  to  its  value  at  the  time  of  the  conversion 
included  property  which  was  not  converted  by  the  defendant,  bo 
that  the  jury  could  have  before  them  the  value  of  that  property 
and  deduct  it  from  the  amount  that  Moses  fixed  as  the  value  of 
the  property  that  he  saw  and  npon  which  he  based  his  estimate  of 
value. 

It  follows  that  the  judgment  and  order  appealed  from  must  be 
reversed  and  anew  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event. 

Van  Brunt,  P.  J.,  O'Brien,  McLaughlin  and  Hatch,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel* 
lant  to  abide  event. 
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Daniel  Ttbrel,  Respondent,  v.  Emigrant  Industrial  Savings 

Bank,  Appellant. 

JSimnffi  bank  depatit—to  establish  a  gift  thereof  there  must  be  a  delivery  divesting 
the  donor^s  possession  and  title. 

In  an  action  brought  against  a  sayings  bank  to  recover  a  sum  of  money  deposited 
with  such  bank  by  one  John  Sweeny,  the  plaintiff  testified  that  Sweeny  had 
deposited  some  arrears  of  pension  moneys  in  the  defendant  savings  bank  and 
in  another  savings  bank,  and  tliat  on  the  81st  day  of  October,  1891,  he  bor- 
rowed ten  dollars  of  the  plaintifif  and  went  out  with  the  plaintiff's  son  and  one 
Clark  to  get  a  drink;  that  when  he  came  back  he  said  to  the  plaintiff :  *' '  That 
money  is  a  curse  to  me;  I  never  can  keep  sober  as  long  as  I  have  It;  you  keep 
it  *  *  *  Take  it  and  keep  it/  •  •  •  He  said  the  time  he  gave  me  that 
book  the  money  in  it  was  mine,  '  Tours  to  keep.'  I  took  the  books  and  put 
them  in  a  drawer  of  my  desk.    I  says,  '  Thank  you.  Doctor.' " 

He  further  testified  to  a  previous  conversation  with  Sweeny,  in  which  the  latter 
said  that  '*  if  anything  ever  happened  to  him  he  wanted  me  to  have  the  money; 
that  I  had  always  been  his  friend,  and  he  had  no  one  else  to  give  it  to."  A 
few  days  after  delivering  the  bank  books  to  tlie  plaintiff  Sweeny  disappeared 
and  was  never  heard  from  thereafter.  The  plaintiff  made  no  claim  against  the 
bank  for  seven  years  after  Sweeny's  disappearance. 

The  plaintiff's  son,  in  testifying  to  the  alleged  gift,  stated  that  Sweeny  said, 
"  Boss,  here  Is  two  bank  books;  that  money  in  the  bank  belongs  to  you;  I 
want  to  give  it  to  you;  this  money  has  been  an  absolute  curse  to  me,"  and 
that  he  handed  the  bank  books  to  the  plaintiff. 

The  witness  Clark,  referred  to  by  the  plaintiff  in  his  testimony,  testified  that  at 
the  time  in  question  Sweeny  handed  two  bank  books  to  the  plaintiff,  saying, 
"Here,  use  these  two  bank  books  that  have  been  a  curse  to  me  ever  since  I 
have  had  them,  for  I  cannot  keep  sober,  and  whatever  is  in  the  banks,  these 
books  is  yours  if  anything  happens  to  me." 

Meld,  that  it  was  error  for  the  court  to  refuse  to  charge  that  **  if  Sweeny  at  the 
time  of  the  alleged  gift  said  that  Tyrrel  (the  plaintiff)  was  to  have  the  money 
if  an3rthing  happened  to  him,  that  the  jury  should  find  for  the  defendant." 

In  order  to  establish  a  valid  gift  a  delivery  of  the  subject  of  the  gift  to  the  donee 
or  to  some  person  for  him,  divesting  the  donor  of  possession  and  title  to  the 
gift,  must  be  shown. 

Appeal  by  the  defendant,  the  Emigrant  Industrial  Savings  Bank, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on 
the  8th  day  of  April,  1902,  upon  the  verdict  of  a  jury,  and  also 
from  an  order  entered  in  said  clerk's  ofBce  on  the  21st  day  of  April, 
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1902,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

Sichard  O^Oorman^  for  the  appellant. 

Theodore  Prince^  for  the  respondent 

Inobaham,  J. : 

The  action  was  brought  to  recover  from  a  savings  bank  a  sum 
of  money  deposited  with  the  defendant  by  one  John  Sweeny. 
The  complaint  alleges  that  "  on  the  Slst  day  of  October,  1891,  in 
consideration  of  certain  monies  given  by  plaintiff  to  said  John 
Sweeny  and  of  his  then  indebtedness  to  and  friendship  for  plaintiff, 
he,  said  John  Sweeny,  made  to  plaintiff  a  gift  of  the  said  money 
then  on  deposit,  being  a  portion  of  the  money  so  deposited  by  him 
in  said  bank,  and  at  the  same  time  delivered  to  plaintiff  the  said 
bank  or  pass  book,  No.  272,115,  as  evidence  of  said  gift,  which  gift 
plaintiff  accepted,  and  which  book  plaintiff  has  ever  since  con- 
tinuously held  and  kept,  and  still  has,  holds  and  keeps  as  evidence 
of  the  gift  and  money  aforesaid;"  and  the  complaint  demands 
judgment  against  the  defendant  for  the  balance  due  on  said  deposit. 

Upon  the  trial  the  plaintiff  was  called  as  witness  and  testified 
that  Sweeny,  the  depositor,  obtained  from  the  government  a  pension 
and  received  at  that  time  a  sum  of  money  for  arrears  of  pension 
which  he  deposited  in  two  savings  banks,  one  of  which  was  the 
defendant ;  that  Sweeny  came  to  the  plaintiff  on  the  Slst  day  of 
October,  1891,  borrowed  ten  dollars,  went  out  with  the  plaintiff's 
son  and  one  Clark  to  get  a  drink  and  came  back  to  the  plaintiff  and 
said :  "  •  That  money  is  a  curse  to  me ;  I  never  can  keep  sober  as 
long  as  I  have  it ;  you  keep  it.  *  *  *  Take  it  and  keep  it.' 
*  *  *  He  said  the  time  he  gave  me  that  book  the  money  in  it 
was  mine,  '  Yours  to  keep.'  I  took  the  books  and  put  them  in  a 
drawer  of  my  desk.  I  says,  '  Thank  you.  Doctor.' "  He  further 
testified  to  a  previous  conversation  with  Sweeny  who  said  that  "if 
anything  ever  happened  to  him  he  wanted  me  to  have  the  money ; 
that  I  had  always  been  his  friend,  and  he  had  no  one  else  to  give  it 
to."  Upon  cross-examination  the  plaintiff  testified  that  the  con 
versation  between  himself  and  Sweeny  was  as  follows  :  "He  came 
in  my  office  and  says :  '  Here,  boss,  here  is  my  two  bank  books ;  as 
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long  88  I  have  got  them  and  I  can  draw  monej  I  never  can  keep 
sobce.  Take  it  That  mcmej  is  yours.  I  don't  want  it  It  is 
only  a  onrse  to  me«'  He  said  he  would  try  to  live  oft  his  pen- 
sion. He  said  I  had  always  been  a  good  friend  to  bim  and  the 
only  friend  he  did  have."  A  few  days  after,  Sweeny  disappeared 
and  has  never  been  heard  from  since ;  for  seven  years  he  made  no 
claim  upon  the  bank  for  the  money ;  in  November,  1895^  in  proceed- 
ings against  him  as  a  judgment  debtor  he  had  testified :  "  I  keep  no 
bank  account  The  last  time  I  had  a  bank  account  was  in  IS^T.  I 
kept  an  account  in  the  9th  National  Bank  in  the  City  of  New  York. 
I  discontinued  it  about  in  1868.  I  have  no  savings  bank  aecoont." 
The  phdntifPs  son  was  also  called  and  testified  that  he  was  present  at 
this  conversation  ;  that  after  the  plaintiff  loaned  Sweeny  ten  dollars, 
he,  Sweeny,  Unger  and  Clark  went  to  a  sak)on  and  hadadrink;.  that 
th^  returned  to  die  plaintiff's  place  of  business ;  Sweeny  puUed 
out  two  bank  books  and  said :  ^'  Boes»  here  is  two  bank  books ;  that 
money  in  the  bank  belongs  to  you ;  I  want  to  give  it  to  you ;  this 
money  has  been  an  absolute  curse  to  me,"  and  that  he  handed  the 
bank  books  to  the  plaintiff.  Clark  was  called  as  a  witness  and  testi- 
fied that  he  was  present  at  that  interview ;  that  when  they  returned 
from  the  saloon  he  saw  Sweeny  take  two  bank  books  out  of  his 
pocket  and  hand  them  to  the  plaintiff,  saying :  ^  Here,  use  these 
two  bonk  books  that  liave  been  a  curse  to  me  ever  since  I  have 
had  them,  for  I  cannot  keep  sober,  and  whatever  is  in  the 
banks,  these  books  is  yours  if  anything  happens  to  me."  The  wit- 
ness also  testified  that  Sweeny  had  before  made  several  stato- 
ments  to  him,  saying,  if  anything  happened  to  him,  he  wanted 
the  plaintiff  to  have  everything  in  the  banks.  The  case  was 
tried  in  April,  1902,  and  these  witnesses  testified  to  a  conver- 
sation between  the  plaintiff  and  Sweeny  over  ten  years  prior  to 
the  trial.  The  defendant  offered  no  testimony  and  the  court  sub- 
mitted the  question  to  the  jury  as  to  whether  there  was  a  bona 
fide  gift.  After  the  court  had  charged  the  jury  counsel  for  the. 
defendant  requested  the  court  to  charge  that  ^^  if  Sweeny  at  the  time 
of  the  alleged  gift  said  that  Tyrrel  was  to  have  the  money  if  any- 
thing happened  to  him,  that  the  jury  should  find  for  the  defendant." 
This  request  the  court  declined,  to  which  the  defendant  excepted, 
the  court  saying,  ^^  It  is  for  the  jury  here  to  say  whether  there  was 
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a  present  gift  under  which  the  dominion  and  control  of  this  prop- 
erty was  intended  to  be  transferred  from  John  Sweeny  to  Daniel 
Tyrrel,  the  plaintiff  in  this  action."  I  think  the  refusal  to  charge 
this  request  was  error  which  requires  a  reversal  of  the  judgment. 
The  rule  is  elementary  that  "  to  establish  a  valid  gift,  a  delivery  of 
the  subject  of  the  gift  to  the  donee  or  to  some  person  for  him,  so  as 
to  divest  the  possession  and  title  of  the  donor,  must  be  shown." 
( Youfiff  V.  Yotrnffj  80  N.  Y.  430.)  "An  absolute  gift  requires  a 
renunciation  by  the  donor,  and  an  acquisition  by  the  donee  of  all 
interest  in  and  title  to  the  subject  of  the  gift.  A  portion  cannot  be 
retained  and  the  remainder  disposed  of."  {Curry  v.  Pcyyers^  70  N.  Y. 
317.)  Here  Clark,  one  of  the  witnesses  to  the  transaction,  swore  that 
Sweeny,  delivering  these  bank  books  to  the  plaintiff,  said :  "  Here, 
use  these  two  bank  books  that  have  been  a  curse  to  me  ever  since  I 
have  had  them,  for  I  cannot  keep  sober,  and  whatever  is  in  the  banks, 
these  books  is  yours  if  anything  happens  to  me."  If  this  was  the  trans- 
action, and  the  surrounding  circumstances  and  the  condition  of  the  par- 
ties strongly  tend  to  corroborate  it,  it  is  clear  that  there  was  no  abso- 
lute gift  of  the  money  in  the  bank,  but  the  intention  was  for  the 
plaintiff  to  keep  the  bank  books  so  that  in  the  event  of  Sweeny's  death 
he  would  be  entitled  to  the  moneys  represented  by  them.  There 
would  be,  therefore,  no  present  intention  to  part  with  the  absolute 
title  to  the  money  represented  by  the  bank  books  necessary  to  make 
a  valid  gift.  To  the  money  represented  by  these  bank  books  the 
plaintiff  concededly  had  no  title.  It  belonged  to  Sweeny.  To  sus- 
tain this  action  there  must  be  convincing  proof  that  what  Sweeny 
intended  at  the  time  he  delivered  the  bank  books  to  the  plaintiff 
was  that  the  absolute  title  to  the  money  on  deposit  should  vest  in 
the  plaintiff  and  that  Sweeny  intended  to  and  did  part  with  all 
dominion  and  title  to  it  by  a  transfer  of  it  to  the  plaintiff.  If  his 
intention  was  to  give  these  books  in  the  plaintiff's  keeping  so  that 
upon  his  death  what  was  left  in  the  bank  should  be  the  property  of 
the  plaintiff,  there  was  not  a  valid  gift  that  would  entitle  the  plain- 
tiff to  recover ;  and  I  think  the  defendant  was  entitled  to  have  the 
jury  instructed  that,  if  that  was  the  intention  of  Sweeny  at  the  time 
of  the  delivery  of  the  bank  books,  the  defendant  was  entitled  to  a 
verdict.  I  am  also  of  the  opinion  that  upon  this  testimony  the  ver- 
dict is  against  the  weight  of  evidence.    The  gift  depends  upon  a 
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<;onver8ation  happening  over  ten  years  before  the  trial,  of  which  no 
i-ecord  was  kept.  Sweeny  was  evidently  qnite  dissipated  and  was 
rapidly  using  np  this  money  in  dissipation.  The  plaintiff  had  tried 
to  induce  him  not  to  draw  the  money  from  the  bank,  but  to  live 
upon  his  pension.  He  stated  at  the  time  he  delivered  the  books  to 
the  plaintiff  that  that  was  his  intention,  and  then  he  characterized 
the  delivery  as  a  gift  of  the  bank  books.  It  is  quite  easy  to  see 
that  a  slight  change  in  the  words  used  would  have  materially  changed 
the  evidence  of  Sweeny's  intention.  The  probabUities  are  against 
his  intending  absolutely  to  part  with  the  title  to  the  money,  and  the 
plaintiff  and  liis  son  who  testified  as  to  these  words  were  interested 
witnesses ;  then  the  condnct  of  the  plaintiff  after  this  transaction 
and  after  Sweeny's  disappearance  in  failing  for  upwards  of  seven 
years  to  make  any  claim  upon  the  bank  for  the  money  and  in  testi- 
fying positively  that  he  had  no  savings  bank  accomits  in  supple- 
mentary proceedings  is  strong,  if  not  conclusive,  evidence  that  he 
did  not  understand  that  Sweeny  by  this  transaction  had  intended  to 
transfer  an  absolute  title  to  this  money  to  him.  If  Clark's  version 
of  the  transaction  is  true,  this  would  account  for  Sweeny's  failure  to 
press  his  demand  for  the  money,  and  he  could  justly  testify  he  was 
not  the  absolute  owner  of  these  bank  books  until  Sweeny's  death 
bad  been  established.  I  do  not  think  that  we  have  here  such  clear 
and  convincing  testimony  as  would  justify  the  jury  in  finding  that 
Sweeny  intended  to  divest  himself  of  this  money  and  vest  it  in  the 
plaintiff. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  O'Bbien,  McLaughlin  and  Hatch,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel* 
lant  to  abide  event 
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In  the  Matter  of  the  Application  of  the  Crrr  of  Nbw  York^ 
Respondent,  the  Sncoefisor  of  the  Matob,  Aldbbmsn  and  Com- 
MOiTALTY  OF  THE  CiTY  OF  New  Yokk,  for  the  Appointment  of 
CommifisionerB  of  Asseesment  under  Chapter  389  of  the  Laws  of 
1892,  an  Act  Entitled,  etc,  as  Amended  by  Chapter  548  of  the 
Laws  of  1894,  by  Chapter  594  of  the  Laws  of  1896,  and  hy 
Chapter  613  of  the  Laws  of  1898. 

Fkbdiebick  W*  Sandsb,  Appellant 

Jppeal^it  cannot  b$  UOun  ^  cm  part^  for  cmMtr^ammmttU  for  iho  eo9tpf 
aUerinff  ths  grade  qf  a  rmUrwEd-^wUil  the  e(nntni$$ion€n  decide  thai  tame  part 
thereqf  ietobe  auemed  upen  the  property  cf  iiiditidttaU  (he  latter  are  not  entitled 
to  rwieio  the  wMliUy  of  the  eommiaionerf  appointment -^  coneHtutionali^  cf 
euehanaeeeeement. 

A  party  to  a  special  proceeding  has  no  authority  to  take  an  appeal  on  behalf  of 
others  interested  in  the  proceeding. 

Chapter  880  of  the  Laws  of  1802»  as  amended,  authorizes  the  elevation  of  the  Neir 
Totk  and  Harkm  xadlroad  between  One  Hundred  and  Sixth  street  «nd  the 
Htflem  river  in  the  dty  of  New  York,  and  provides  that  iSke  expense  of  the- 
improvement  shall  be  borne  by  the  New  York  and  Harlem  Railroad  Company 
and  its  leasee,  the  New  York  Centml  and  Hudson  River  RaUxoad  Company, 
and  the  dty  of  New  York  in  equal  proportions;  that,  upon  the  completion  of 
the  work  and  payment  of  the  city's  share  of  the  cost  thereof,  commissioners  of 
assesment  shall  be  appointed  who  shall  view  the  improvement,  fix  the  area  of 
assessment,  and  assess  all  or  part  of  the  expense  of  the  improvement  upon  the 
premises  included  in  the  area  of  assessment,  or  upon  the  city  of  New  York. 
The  statute  does  not  provide  that  the  property  owners  shall  have  notice  of  the 
proceedings  before  the  commissioners,  but  does  provide  that  the  owners  of 
property  assessed  may  object  to  the  assessment  after  the  commissioners, 
have  made  their  report  and  shall  be  heard  by  the  commissioners  upon  such 
objections. 

Eeld,  that,  until  the  commissioners  had  determined  to  assess  the  cost  of  the 
improvement  upon  specific  property,  no  one  was  aggrieved  by  their  appoint- 
ment, and  that,  consequently,  an  owner  of  property  situated  within  the  pos- 
sible area  of  assessment  could  not  prosecute  an  appeal  from  the  order  appoint- 
ing them. 

Quofre,  whether  the  Legislature  had  authority  to  provide  that  the  expense  of 
raising  the  grade  of  the  milroad,  which  was  apparently  incurred  in  order  to 
enable  the  railroad  companies  to  comply  with  the  United  States  statute  requir- 
ing them  to  elevate  their  bridge  across  the  Harlem  river,  should  be  assessed  ia 
whole  or  in  part  upon  the  specific  property  claimed  to  have  been  benefited. 
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Api'ifiAL  by  Frederick  W.  Sander,  ^in  his  own  behslf  and  in 
behalf  of  over  350  other  property  owners,  lessees,  parties  and  persons 
interested  in  property  in  the  City  of  Kew  York  within  the  possible 
area  of  assessment  herein,"  from  an  order  of  the  Supreme  Conrt^ 
made  at  the  New  York  Special  Term  and  entered  in  the  office  of 
the  cleric  of  tiie  comity  of  New  York  on  the  8th  day  of  July,  1903^ 
appointing  oomntiissioners  of  assessment 

James  C,  BuMyy^  for  the  appellant. 

John  P.  Durmj  for  the  respondent. 

iMOBAajji,  J. : 

The  appeal  from  the  order  in  this  proceeding  was  taken  by  Fred- 
eridc  W.  SandOT,  owner  of  the  premises^  ete.^  '^  in  his  own  b^alf 
and  in  bdialf  of  over  850  other  property  owners  *  *  *  interested 
in  pmperty  in  the  City  of  New  York  within  the  possible  area  of 
assessment  hei^in."  We  treat  this  as  an  appeal  by  Frederick  W» 
Sander  individnally.  We  know  of  no  anthority  by  which  a  party 
to  aqpeoial  proceeding  ean  appeal  on  behalf  of  others  interested.  In 
a  proceeding  of  this  character  each  person  who  appears  becomes  a 
paarCy  to  the  proceeding  and,  being  sneh  a  party,  can  appeal  only 
when  he  is  aggrieved  by  an  order  made  in  the  proceeding. 

As  a  preliminary  objection,  the  corporation  connsel  insists  that 
the  appellant,  as  an  owner  of  real  property  abutting  on  Park 
avenne,  cannot  review  an  order  appointing  commissioners  to  deter- 
mine whether  or  not  any  pcut  of  the  sum  paid  by  the  city  of  New 
York  for  the  elevation  of  the  tracks  of  the  New  York  and  Harlem 
railroad  and  the  New  York  Central  and  Hudson  River  railroad  on 
Park  avenue  shall  be  assessed  upon  real  property ;  and,  in  the  event 
that  any  portion  of  the  said  sum  should  be  assessed  upon  any  specific 
real  property,  to  make  such  assessment.  The  commissioners  were 
appointed  pursuant  to  the  provisions  of  chapter  339  of  the  Laws 
of  1892. 

By  section  1  of  that  act  it  is  provided  that  the  grade  of  the  New 
York  and  Harlem  railroad,  between  One  Hundred  and  Sixth  street 
and  the  Harlem  river,  as  now  established  by  chapter  702  of  the  Laws 
of  1872,  shall  be  changed  and  altered  by  elevating  the  grade  above 
the  surface  of  the  street    Section  2  provides  that  "the  viaduct 
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fitructare,  as  it  now  exists  between  One  Hundred  and  Sixth  and  the 
south  side  of  One  Hundred  and  Eleventh  streets,  shall  be  adapted  to 
the  new  grade  line  as  established  by  the  preceding  section  by  raising 
its  parapet  walls  and  filUng  in  with  earth,  or  other  materials^  between 
the  same,  to  the  height  required  by  the  new  grade ;  and  from  the 
«outh  side  of  One  Hundred  and  Eleventh  street  to  the  Harlem  river 
the  railroad  tracks  and  roadbed  shall  be  carried  on  a  viaduct  struc- 
ture of  iron  or  steel."  Section  13  of  the  act  provides  that  "  there 
fihall  be  a  board  whose  duty  it  shall  be  to  execute,  direct  and  super- 
intend the  construction  of  the  said  improvement  from  One  Hun- 
dred and  Sixth  street  to  the  line  of  the  Harlem  river ; "  the  said 
board  to  be  appointed  by  the  mayor  of  the  city  of  New  York,  and  it  is 
authorized  and  directed  to  take  entire  charge  and  control  of  the  said 
improvement  from  One  Hundred  and  Sixth  street  to  the  Harlem  rirer, 
and  to  execute  the  same  in  conformity  with  the  provisions  of  the  act. 
Section  14  of  the  act  (as  amd.  by  Laws  of  1894,  chap.  548)  provides 
that  when  the  plans,  specifications  and  estimate  shall  be  made  and 
filed  as  before  provided,  "  the  expense  and  cost  of  the  said  improve- 
ment shall  be  borne  and  paid  by  the  New  York  and  Harlem  Rail- 
road Company  or  its  lessee,  the  New  York  Central  and  Hudson 
River  Railroad  Company,  and  the  Mayor,  Aldermen  and  Com- 
monalty of  the  City  of  New  York,  in  equal  proportions,  as  the 
•construction  of  the  said  improvement  progresses.  When  and  as 
often  as  it  shall  appear  by  the  certificate  of  the  superintending 
engineer  of  the  work  of  the  said  improvement  duly  certified  by  the 
aforesaid  board  that  the  sum  of  twenty-five  thousand  dollars  has 
been  expended  thereon  by  either  of  said  railroad  companies,  speci- 
fying the  portions  and  divisions  of  the  said  improvement  where  the 
«aid  expenditure  has  been  made,  the  comptroller  of  the  city  of  New 
York  shall  draw  his  warrant  upon  the  treasury  of  the  said  city  in 
favor  of  the  treasurer  of  the  said  railroad  company  bearing  and 
paying  said  expense  for  one-half  of  the  said  sum,  *  *  *  and 
deliver  it  to  the  said  railroad  company  for  and  on  account  of  the 
one-half  of  the  expense  and  cost  of  the  said  improvement  to  be  borne 
and  paid  by  the  city  as  aforesaid."  Section  15  provides  for  the 
issuing  of  bonds  to  provide  the  money  for  such  payment,  and  such 
bonds  are  to  be  known  as  assessment  bonds  for  the  Park  avenue 
improvement  above  One  Hundred  and  Sixth  street,  and  are  to  be 
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issued  by  the  comptroller  at  not  less  than  par  and  for  such  period  as 
the  comptroller  shall  determine,  not  exceeding  five  years.  Section 
16  provides  that  ^'  npon  the  completion  of  such  work  and  final  pay- 
ment by  the  comptroller  of  the  proportion  of  the  cost  of  said 
improvement  to  be  borne  by  the  city  of  New  York,  the  mayor,  alder- 
men and  commonalty  of  the  city  of  New  York,  by  the  counsel  to 
the  corporation  of  said  city,  is  hereby  authorized  and  directed  to 
ipake  application  to  a  Special  Term  of  the  Supreme  Court  in  and 
for  the  first  department  for  the  appointment  of  commissioners  of 
assessment,  and  the  said  court  shall  thereupon  name  three  discreet 
and  disinterested  persons,  being  citizens  of  the  city  of  New  York,  as 
such  commissioners  of  assessment,  for  the  purpose  of  performing 
the  duties  hereinafter  mentioned  in  that  behalf  prescribed.  Twenty 
days'  notice  of  such  applications  shall  be  published  in  the  City  Rec- 
ord, and  in  at  least  two  other  newspapers  published  in  the  city  of 
New  York." 

Although  notice  of  this  application  is  required  to  be  given,  there 
is  no  provision  for  hearing  the  owners  of  real  property  or  other 
persons,  and  the  section  then  continues :  "  It  shall  be  the  duty  of 
said  commissioners  to  view  the  improvement  provided  for  by  the 
terms  of  this  act  from  One  Hundred  and  Sixth  street  north  to  the 
Harlem  river,  and  all  such  lands,  tenements,  hereditaments  and 
premises  as  they  may  ultimately  include  within  the  area  of  assess- 
ment that  may  be  fixed  and  determined  by  them,  and  shall  proceed 
to  determine  the  area  upon  which  an  assessment  shall  be  imposed 
sufficient  to  meet  and  pay  the  entire  amount  of  the  assessment 
bonds  which  may  be  issued  in  pursuance  of  the  provisions  of  section 
fifteen  of  this  act,  together  with  interest  on  such  bonds  to  the  date 
of  the  levying  of  such  assessment,  or  such  portion  of  said  bonds  and 
interest  as  the  said  commissioners  of  assessment  shall  determine 
should  be  paid  by  assessment.  It  shall  and  may  be  lawful  to  and 
for  the  said  commissioners  of  assessment,  in  their  discretion,  if  they 
deem  it  equitable  and  just  so  to  do,  bat  not  otherwise,  to  assess  the 
whole  or  any  part  of  the  said  bonds  and  interest  upon  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York.  Any  area  of 
assessment  shall  be  made  so  as  to  include  all  such  lands,  tenements, 
hereditaments  and  premises  as  may  by  said  commissioners  be 
deemed  to  be  benefited  by  the  said  improvement,  and  no  others ; 
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BXki  hftTlng  fiieed  soeh  area  and  the  amount  of  said  bondff,  and  the 
interest  tbeoreon  to  be  paid  by  assefisment,  it  shall  be  the  duty  of 
th«  said  comtnisrionero  to  make  a  just  and  eqtdtabla  aoeoMmcnt  of 
the  benefit  to  the  respective  owners,  lessees,  parties  and  persona 
reqMctivelj  entitled  unto  or  interested  in  the  landsy  tenements 
hereditan^nts  and  premises  included  within  the  said  area  or  ^assess- 
ment"    Provision  is  then  made  for  the  confirmation  of  the  report 
of  the  commissioners  by  the  court,  and  it  is  provided  that  sneh 
report,  when  confirmed  by  said  court,  ^*  shall  be  final  and  con- 
clusive as  well  upon  the  said  mayor,  aldenmen  and  commonalty  of 
the  city  of  New  York,  as  upon  the  owners,  lessees,  pereoiis  or 
parties  interested  therein  and  entitled  to  the  lands,  tenements^ 
hereditaments  and  premises  mentioned  in  the  said  repoirt,  and  also 
upon  all  other  persons  whomsoever."    Section  17  provides  that 
the  said  commissioners  of  assessment,  at  least  tMrty  days  before 
they  present  their  report  to   the  Supreme  Court,  shall  deposit 
a  true  copy  or  transcript  of  the  same  in  the  office  of  the  comp- 
troller of  the  city  of  New  York,  and  shall  give  daily  notice,  by 
advertisement  in  the  newspapers  mentioned  in  the  16th  section  of 
the  act,  for  thirty  days  after  depositing  such  report,  as  aforesaid,  of 
the  said  deposit  thereof  in  the  said  ofiice,  and  of  the  day  on  which 
said  report  will  be  presented  to  the  court ;  "  and  any  person  or  per- 
sons whose  rights  may  be  affected  thereby  and  who  may  object  to 
the  same  or  any  part  thereof,  may,  within  thirty  days  after  the  first 
publication  of  such  notice,  set  forth  their  objections  to  the  same  in 
writing  to  the  said  commissioners,  who  shall,  after  hearing  the  par- 
ties BO  objecting,  thereupon  reconsider  their  said  assessment,  or  part  or 
parts  thereof  so  objected  to,  and  in  case  the  same  shall  appear  to  them 
to  require  correction,  and  not  otherwise,  they  shall  and  may  correct 
the  same  accordingly."     Section  19  provides  that  the  respective 
sums  assessed  by  the  commissioners  upon  the  persons  mentioned^ 
in  then*  said  report  and  reported  by  them  as  and  for  the  payment 
to  be  made  by  the  parties  and  persons  respectively  in  the  said  report 
mentioned  or  referred  to  shall  be  a  lien  or  charge  on  the  lands,  tene- 
ments, hereditaments  and  premises  in  said  report  mentioned. 

It  thus  appears  that  the  only  provision  in  the  act  which  authorizea 

•  So  in  the  original.—  [Rep. 
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the  owners  of  property  to  appear  aod  object  to  the  aasewment  is  that 
in  section  17,  which  permits  such  objection  to  be  made  after  the  report 
of  the  commiflsioners  is  filed  with  the  comptroller.  The  act  does 
not  provide  that  the  owners  of  property  shall  have  notice  of  the  pro- 
•ceeding  before  the  commissioners ;  but  the  owners  of  property  upon 
whom  an  assessment  shall  be  imposed  may  have  their  day  in  court 
after  the  assessment  is  imposed  and  notice  thei-eof  is  given  by  the 
filing  of  the  report  and  the  publication  of  notice  thereof.  Until 
the  commissioners  have  determined  to  assess  the  cost  of  this  improve- 
ment upon  specific  property,  there  is  no  one  whose  property  is 
affected  by  the  appointment,  and  consequently  no  one  is  aggrieved 
thereby.  The  objection  that  the  act  is  unconstitutional,  so  far  as  it 
authorizes  the  imposition  of  any  assessment  upon  specific  property, 
can  be  taken  only  when  an  assessment  is  sought  to  be  imposed.  It 
would  have  been  competent  for  the  Legislature  to  provide  that  the 
assessment  should  be  made  by  the  public  authorities  of  the  city  of 
New  York,  as  in  the  case  of  an  ordinary  street  improvement ;  and 
all  that  the  owners  of  property  upon  whom  an  assessment  should 
ultimately  be  imposed  can  ask  is  that  they  shall  have  their  day  in 
court  to  be  heard  upon  their  objections  to  the  imposition  of  an 
assessment.  The  statute  provides  that  the  owners  of  property  upon 
which  an  assessment  has  been  imposed  may  present  their  objection 
to  the  assessment,  but  that  is  after  the  commissioners  of  assessment 
have  reported,  when  for  the  first  time  the  specific  property  upon 
which  it  is  proposed  to  impose  an  assessment  will  be  specified. 

The  objection  to  the  constitutionality  of  the  provisions  authorizing 
an  assessment  upon  specific  property  for  this  improvement  presents 
serious  questions.  The  act  provides  for  an  elevation  of  the  track 
of  the  New  York  and  Harlem  Railroad  Company  or  of  its  les- 
see, the  New  York  Central  and  Hudson  River  Railroad  Company. 
There  is  nothing  in  the  act  to  show  that  this  improvement  was 
designed  for  the  benefit  of  the  public,  the  city  at  large  or  the  own- 
ers of  abutting  property,  and  it  is  not  clear  that  the  Legislature  has 
anthority  to  provide  that  an  expense  incurred  for  the  benefit  of 
these  railroad  companies,  in  order  to  enable  them  to  comply  with 
the  law  of  the  United  States  which  requires  them  to  elevate  their 
bridge  across  the  Harlem  river,  can  be  imposed  upon  specific  prop- 
erty under  the  guise  of  an  assessment.    But  this  objection  can  only 
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be  taken  when  an  assessment  is  imposed  upon  some  specific  prop 
ertj,  and  as  no  such  assessment  has  yet  been  imposed,  we  think  the 
question  is  not  presented  upon  this  appeal. 

It  follows  that  the  appeal  should  be  dismissed,  with  ten  dollars 
costs  and  disbursements. 

Van  Bbunt,  P.   J.,  Pattebson,  Hatch  and  Laughlin,   JJ.^ 
concurrred. 

Appeal  dismissed,  with  ten  dollars  costs  and  disbursements. 


In  the  Matter  of  the  Probate  of  a  Paper  Writing  Alleged  to  be  the 
Last  Will  and  Testament  of  William  A.  Rintblen,  Deceased. 

Habry  Oykbinoton,  Appellant;  Elizabeth  Rintelen  and  Lena 
RiNTELEN,  as  General  Guardian  of  Joseph  Rintelen,  an  Infant^ 
Respondents. 

Will — proof  roguirod  to  admit  it  to  probeUet  where  the  attorney  who  prepares  it  and 
attends  to  ite  execution  ie  a  benejkiary  thereunder. 

Upon  a  proceeding  for  the  probate  of  a  will  it  appeared  that  the  decedent  had  no 
children;  that  his  next  of  kin  were  a  sister  and  an  infant  child  of  a  deceased 
brother;  that  the  decedent  was  addicted  to  drink,  and  that  the  proponent  of 
the  will,  who,  by  the  terms  thereof,  was  appointed  sole  executor  and  given  one- 
half  of  the  testator's  estate,  was  a  lawyer  to  whom  the  decedent  had  given  a 
sum  of  money  which  the  proponent  was  accustomed  to  dole  out  to  the  dece- 
dent from  day  to  day  in  sums  sufficient  to  gratify  his  appetite  for  drink  and  to 
provide  the  means  of  existence.  The  will  was  drafted  by  one  of  the  propo- 
nent's clerks  and  was  executed  in  the  proponent's  office.  The  only  persons 
present  at  the  time  of  the  execution  were  the  decedent,  the  proponent  and  the 
two  subscribing  witnesses.  One  of  the  subscribing  witnesses  was  a  clerk  of 
the  proponent  and  the  other  a  clothing  dealer  from  whom  the  decedent  was  in 
the  habit  of  purchasing  clothes  upon  the  order  of  the  proponent. 

The  subscribing  witnesses  testified  to  the  execution  of  the  will  in  conformity 
with  the  requirements  of  the  statute.  Evidence  was  also  given  tending  to 
show  that  the  decedent  was  sober  and  of  sound  mind  when  he  executed  the 
will.  There  was  no  evidence  of  the  testamentary  intention  of  the  decedent 
prior  to  the  execution  of  the  will  or  that  he  gave  any  instructions  for  its 
preparation  or  had  any  independent  advice  upon  the  subject. 

HM,  that  the  relations  between  the  decedent  and  the  proponent  were  such  as  to 
impose  upon  the  proponent  the  burden  of  proving  by  evidence  other  than  that 
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of  the  formal  executioD  of  the  infltrument  that  it  was  the  free,  untrammeled 
and  intelligent  expression  of  the  wishes  and  intention  of  the  testator; 
That  no  such  afilrmative  evidence  had  heen  given,  and  that  the  surrogate  was 
justified  in  refusing  to_admit  the  will  to  probate. 

Appeal  by  Harry  Overington,  the  executor  nominated  in,  and  a 
legatee  nnder,  a  paper  purporting  to  be  the  last  will  and  testament 
of  William  A.  Bintelen,  deceased,  from  a  decree  of  the  Surrogate's 
Court  of  New  York  county,  entered  in  said  Surrogate's  Court 
on  the  27th  day  of  March,  1902,  refusing  to  admit  said  paper  ta 
probate. 

Fronds  B,  Chsdseyj  for  the  appellant. 

Gormly  J.  SprouU^  for  the  respondent  general  guardian. 

Ingraham,  J. : 

The  proponent  was  the  executor  of  what  purported  to  be  the  last 
will  and  testament  of  the  decedent  and  he  applied  to  have  the 
instrument  probated.  The  deceased  had  no  children,  his  next  of 
kin  being  a  sister  and  an  infant  child  of  a  deceased  brother.  The 
next  of  kin  opposed  the  probate,  alleging  that  the  testator  had  not 
testamentary  capacity;  that  the  will  offered  for  probate  was  not 
the  free  act  and  deed  of  the  deceased,  but  was  procured  from 
him  by  undue  influence,  and  that  the  said  paper  writing  was  not 
subscribed,  published  and  attested  as  and  for  the  last  will  and  testa- 
ment of  the  decedent  in  conformity  to  statute.  (2  S.  S.  63,  §  40.) 
One  of  the  subscribing  witnesses  to  the  will,  a  clerk  of  the  propo- 
nent, testified  that  the  will  was  executed  in  the  presence  of  the  pro- 
ponent, who  had  acted  as  an  attorney  and  agent  for  the  deceased 
for  some  time  before  his  death ;  that  the  proponent  was  present  at 
the  time  of  the  execution  of  the  will ;  that  the  will  was  read  over 
to  the  deceased  by  the  proponent  and  the  deceased  held  the  paper 
in  the  position  that  a  person  would  hold  it  when  reading  it;  that 
after  that  was  done  he  sat  down  and  signed  the  will  and  then 
declared  it  to  be  his  last  will ;  that  the  attestation  clause  was  read 
oyer  to  him  by  the  proponent  and  the  deceased  asked  the  two  wit- 
nesses to  sign  ;  that  at  the  time  the  testator  signed  the  will  he  was 
not  intoxicated  ;  that  his  mental  condition  was  very  good  indeed, 
and  he  was  sober  and  of  sound  mind  when  he  signed  the  will ;  that 
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there  had  baon  some  $1,500  left  with  the  propoDiNit,  who  was  to  pay 
it  ont  when  the  deceased  came  for  it;  that  the  deceased  came  in 
almost  every  morning  to  get  some  money  on  acconnt  of  liiat  princi- 
pal ;  that  he  was  always  quarreling  with  his  sister,  one  of  the  con- 
testants ;  that  the  instrument  offered  for  probate  was  in  the  hand- 
writing of  one  of  proponent's  clerks.  The  other  subscribing  witness 
testified  that  the  proponent  read  some  parts  of  the  will  over  and  then 
the  deceased  signed  it,  and  after  he  had  signed  it  the  proponent  asked 
him  if  that  was  his  vrill,  to  which  the  deceased  replied  ^^  yes,"  and 
then  asked  the  witnesses  to  sign  the  will ;  that  he  said  this  after  the 
proponent  had  asked  him  if  this  was  his  will ;  that  the  deceased  was 
in  the  habit  of  getting  drunk  and  of  purchasing  clothes  from  the 
witness,  who  was  a  dealer  in  clothing,  upon  the  order  of  the  propo- 
nent, the  clothes  being  charged  to  proponent  and  paid  for  by  him ; 
that  when  the  deceased  executed  this  instrument  he  did  not  say  orer 
ten  words ;  all  that  he  said  was  ^'  yes,"  and  the  request  to  the  vritnesses 
to  sign ;  that  the  whole  interview  did  not  last  over  fifteen  minutes. 
These  two  witnesses  had  been  previously  examined  before  the  sur- 
rogate's clerk,  and  their  testimony  varied  in  some  particulars,  but 
they  testified  to  the  substantial  facts  required  by  the  statute.  Upon 
the  examination  of  these  two  witnesses  tlie  proponent  rested.  Evi- 
dence was  then  introduced  by  the  contestants  which  tended  to  show 
that  the  deceased  lived  in  a  cheap  lodging  house,  paying  a  dollar  a 
week  for  his  room ;  that  he  was  drunk  almost  every  night,  so  that 
the  porter  had  to  put  him  to  bed.  There  was  also  evidence  tending 
to  show  that  when  he  was  sober  he  seemed  to  understand  himself 
and  wliat  he  was  about,  and  there  was  no  evidence  of  a  lack  of 
testamentary  capacity,  or  that  the  making  of  tins  will  was  sug- 
gested to  him  by  anybody.  The  learned  surrogate  in  his  opinion 
based  his  decision  upon  the  personal  relations  that  existed  between 
the  deceased  and  the  proponent,  and  held  that  the  circumstances 
were  such  as  to  make  a  case  which  required  explanation,  and 
which  imposed  upon  the  proponent  the  burden  of  satisfying  the 
court  that  the  will  was  the  free,  untrammeled  and  intelligent 
expression  of  the  will  of  the  testator;  that  this  explanation  had 
not  been  furnished  and  the  burden  of  proof  was  not  sustained. 
The  only  question  on  this  appeal  is  whether  the  relation  that 
existed  between  the  deceased  and  the  proponent,  the  executor  and 
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principal  beneficiary,  and  the  facts  snrronndiBg  the  execution  of 
the  instrument  were  such  as  to  cast  upon  him  the  burden  of  proving 
that  the  decedent  understood  the  situation,  intended  to  make  the 
<lisposition  of  the  property  expressed  in  the  will  freely  and  without 
the  improper  influence  of  the  principal  beneficiary  at  whose  instance 
the  will  was  executed  and  expressed  such  intention  by  the  execu- 
tion of  the  instrument.    That  the  proponent  acted  in  a  peculiarly 
intimate  and  confidential  relation  with  the  deceased  is  clear.     He 
had  in  his  possession  an  amount  of  money  whidi  he  gare  to  the 
deceased  in  small  sums  necessary  for  the  gratification  of  his  appetite 
for  drink  and  for  his  support  from  day  to  day.    It  is  not  stated  in 
what  form  the  balance  of  the  deceased's  property  was  invested,  but 
the  relation  that  existed  between  him  and  proponent  placed  the 
latter  in  a  situation  that  gave  him  peculiar  power  to  impose  his  will 
upon  a  man  who  seems  to  have  had  no  association  with  his  relatives. 
The  proponent  was  not  only  the  deceased's  attorney,  but  also  his 
banker  and  general  agent  from  whom  he  received  the  means  of 
living  from  day  to  day.    When  this  instrument  was  executed  tl^ 
decedent  ^as  in  the  office  of  his  attorney  and  confidential  agent,  the 
only  ones  present  being  in  the  employ  of  his  attorney  until  the 
clothing  dealer  was  sent  for  as  a  witness.    There  was  nothing  said 
in  the  presenee  of  this  witness  to  indicate  that  the  decedent  really 
had  all  intention  of  making  such  a  disposition  of  his  property,  the 
conversation  in  the  presence  of  this  witness  being  simply  answers  to 
the  proponent's  questions.    The  decedent,  so  far  as  appears^  had  no 
independent  advice  as  to  the  propriety  of  making  such  a  disposi- 
tion of  his  property;  liad  not  before  expressed  an  intention  of 
making  such  a  disposition,  and  it  does  not  expressly  appear  that  the 
portion  of.  the  will  which  made  his  attorney  a  legatee  was  read  over 
in  the  presence  of  the  only  witness  who  was  not  directly  connected 
with  the  principal  beneficiary.    The  will  appointed  the  attorney  and 
:agent  sole  executor  and  left  him  one-half  of  the  testator's  property. 
In  MatUr  af  Smith  (95  N.  Y.  516)  this  question  was  discussed 
by  Judge  Ajstdkbws  in  delivering  the  opinion  of  the  Court  of 
Appeals,  and  the  principle  there  estaUished  we  think  is  eondnsive 
in  this  case.    There  the  proponent  was  the  chief  I^^tee  under  the 
will  propounded  for  probate ;  was  a  lawyer  who  drew  the  will ;  was 
App.  Div.— Vol.  LXXVII.     ^  10 
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the  legal  adyiser  of  the  decedent  and  was  the  residuary  legatee. 
Jndge  Andrews  says:  ''Undue  influence,  which  is  a  species  of 
fraud,  when  relied  upon  to  annul  a  transaction  inter  jparteSj  or  a 
testamentary  disposition,  must  be  proved  and  cannot  be  presumed. 
But  the  relation  in  which  the  parties  to  a  transaction  stand  to  each 
other  is  often  a  material  circumstance  and  may  of  itself  in  some 
cases  be  sufficient  to  raise  a  presumption  of  its  existence.  Transac- 
tions between  guardian  and  ward,  attorney  and  client,  trustee  and 
cestui  que  truet  or  persons,  one  of  whom  is  dependent  upon  and 
subject  to  the  control  of  the  other,  are  illustrations  of  this  doctrine. 
Dealings  between  parties  thus  situated,  resulting  in  a  benefit  con- 
ferred upon,  or  an  advantage  gained  by  the  one  holding  the  dominating* 
situation,  naturally  excite  suspicion,  and  when  the  situation  is  shown, 
then  there  is  cast  upon  the  party  claiming  the  benefit  or  advantage,  the 
burden  of  relieving  himself  from  the  suspicion  thus  engendered, 
and  of  showing  either  by  direct  proof  or  by  circumstances  that  the 
transaction  was  free  from  fraud  or  undue  influence,  and  that  the 
other  party  acted  without  restraint  and  under  no  coercion,  or  any 
pressure,  direct  or  indirect,  of  the  party  benefited.  *  *  *  The 
rule  to  which  we  have  adverted  seems,  however,  to  be  confined  to 
cases  of  contracts  or  gifts  inter  vivos^  and  does  not  apply  in  all  its 
strictness,  at  least,  to  gifts  by  will.  *  *  *  The  mere  fact,  there- 
fore, that  the  proponent  was  the  attorney  of  the  testatrix  did  not, 
according  to  the  authorities  cited,  create  a  presumption  against  the 
validity  of  the  legacy  given  by  her  will.  But  taking  all  the  circum- 
stances together — the  fiduciary  relation,  the  change  of  testamentary 
intention,  the  age,  and  mental  and  physical  condition  of  the  dece- 
dent, the  fact  that  the  proponent  was  the  draftsman  and  principal 
beneficiary  under  the  will  and  took  an  active  part  in  procuring  its 
execution,  and  that  the  testatrix  acted  without  independent  advice, 
a  case  was  made  which  required  explanation,  and  which  imposed 
upon  the  proponent  the  burden  of  satisfying  the  court  that  the  will 
was  the  free,  untrammeled  and  intelligent  expression  of  the  wishes 
and  intention  of  the  testatrix."  In  this  case  all  the  facts  adverted 
to  by  the  learned  judge  were  present,  except  the  change  of  testamen- 
tary intention,  there  being  here  no  evidence  of  the  intention  of  the 
decedent  prior  to  the  execution  of  the  instrument  oflFered  for  pro- 
bate ;  and  in  this  case  we  have  the  additional  fact  that  the  decedent 
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had  been  receiving  from  the  proponent,  from  day  to  day,  the  money 
necessary^  for  the  gratification  of  his  appetite  and  means  of  exist- 
ence, placing  the  deceased  in  a  position  of  dependence  upon  the 
proponent,  and  there  is  no  evidence  that  the  deceased  gave  instruc- 
tions to  prepare  a  will  to  any  one.  The  entire  absence  of  independ- 
ent advice,  or  of  instructions  as  to  how  the  will  should  be  prepared, 
or  of  knowledge  of  its  contents,  except  so  far  as  the  instrument 
itself  or  some  part  of  it  was  read  over  in  his  presence  before  its 
execution,  and  the  absence  of  the  communication  of  an  intention  to 
make  a  will  to  those  who  would  be  the  natural  objects  of  his 
bounty,  are  circumstances  which  are  most  important  in  considering 
the  effect  to  be  given  to  the  proof  of  the  actual  execution  of  the 
instrument,  and  we  think  bring  the  case  clearly  within  that  class  where 
there  is  imposed  upon  the  proponent  the  burden  of  proving  by  evi- 
dence other  than  that  of  the  formal  execution  of  the  instrument  that 
it  was  the  free,  untrammeled  and  intelligent  expression  of  the  wishes 
and  intention  of  the  decedent.  That  burden  being  imposed  upon  the 
proponent,  the  case  is  bare  of  evidence  that  would  justify  a  finding, 
aside  from  the  formal  execution  of  the  instrument,  that  the  decedent 
ever  intended  to  make  the  disposition  of  the  property  expressed  by 
the  instrument;  and  without  such  affirmative  evidence  we  think 
the  learned  surrogate  was  entirely  correct  in  refusing  to  admit 
the  will  to  probate.  As  was  said  by  Judge  Andrews  in  Matter 
of  Smith  ifiupra)  :  ^'  The  law  is  not  so  impracticable  as  to  refuse  to 
take  notice  of  the  influence  of  greed  and  selfishness  upon  human 
conduct,  and  in  the  case  supposed  it  wisely  interposes  by  adjusting 
the  quality  and  measure  of  proof  to  the  circumstances,  to  protect 
the  weaker  party  and,  as  far  as  may  be,  to  make  it  certain  that  trust 
and  confidence  have  not  been  perverted  or  abused."  In  cases  where 
a  testamentary  disposition  is  made  of  which  those  interested  in  tho 
decedent's  property  have  no  knowledge  until  after  his  death,  and 
when  his  lips  are  sealed  so  that  if  imposition  has  been  practiced  upon 
him  there  can  be  no  remedy,  the  enforcement  of  this  rule  is  essential 
for  the  protection  of  those  who  are  powerless  to  protect  themselves. 
If  attorneys  who  prepare  wills  from  which  they  derive  substantial 
benefit  allow  them  to  be  executed  without  insisting  upon  the  testa- 
tor having  independent  advice  so  that  proof  of  his  intention  is  avail- 
able, they  must  take  the  consequence  if  their  motives  and  acts  are 
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questioned  and  instruments  which  give  such  advantage  are  refnsed 
probate  because  the  actual  free  and  nntrammeled  intention  of  the 
decedent  is  not  proved.  We  think  that  upon  the  facts  as  they 
appear  in  this  case  the  learned  surrogate  correctly  determined  that 
the  proponent  had  not  sustained  the  burden  of  proof  imposed  npon 
him  and  correctly  refnsed  to  probate  the  instrument. 
The  decree  appealed  from  should,  therefore,  be  affirmed,  with  costs. 

Van  Bbunt,  P.  J.,   Patterson,  Hatch  and  Laughlin,   JJ., 
concurred. 

Decree  affirmed,  with  costs. 


The  People  of  the  State  of  New  York  ex  rel.  Joseph  Albert, 
Bespondent,  v,  Joseph  Pool,  City  Magistrate,  Appellant. 

Ehbeoi  corpus  —  the  writ  wUl  not  be  ieeutd  where  the  applicant  hoe  been  admitted  to 
bail — in  eaee  cf  hie  eurrender  by  hie  bail  it  map  iuue, 

A  person,  who  has  been  arrested  upon  a  criminal  charge  and  has  been  admitted 
to  bail,  is  not  entitled  to  a  writ  of  certiorari  or  of  habeas  corpus,  under  section 
2016  of  the  Code  of  Civil  Procedure,  ''for  the  purpose  of  inquiring  into  the 
cause  of  the  imprisonment  or  restraint,"  as  the  imprisonment  or  restraint 
referred  to  in  the  section  is  an  actual  physical  restraint  by  which  the  liberty  of 
the  individual  is  in  some  way  restricted. 

If  the  relator  should  be  surrendered  by  his  bail  and  thus  be  actually  in  custody, 
he  would  be  entitled  to  have  the  cause  of  his  detention  reviewed  by  soeh  a  writ 
of  habeas  corpus  or  of  certiorari. 

Appeal  by  the  defendant,  Joseph  Pool,  city  magistrate,  from  an 
order  of  the  Supreme  Court,  made  at  the  New^  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  fork  on 
the  4th  day  of  September,  1902,  sustaining  a  writ  of  certiorari  there- 
tofore issned  in  behalf  of  the  relator  and  directing  that  said  relator 
be  discharged  from  custody. 

Jiobert  €.  Taylor^  for  the  appellant. 

Henry  Cooper^  for  the  respondent. 

Inge  AH  AM,  J. : 

On  the  petition  of  the  relator,  stating  that  he  was  restndnad  in 
his  liberty  within  the  State  of  Kew  York,  on  that  an  information 
was  laid  against  him  by  one  Mary  Kavanangh,  on  a  charge  of 
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grand  larceny,  and  that  after  an  examination  held  before  the  appel- 
lant, the  police  magistrate,  he  was  held  to  answer  the  charge,  a 
writ  of  certiorari  was  granted  requiring  the  magistrate  to  certify  to 
the  coart  the  day  and  cause  of  the  imprisonment  of  the  relator, 
togethei  with  all  testimony  taken  before  him.  The  magistrate 
made  a  return  to  this  writ,  from  which  it  appeared  that  the  relator 
was  brought  before  him  in  the  Magistrate's  Court  in  the  city  of 
New  York,  upon  oath  of  one  Mary  Kavanaugh  that  the  relator  had 
committed  the  offense  of  grand  larceny  by  withholding  and  appro- 
priating to  his  own  use  the  complainant's  property,  in  violation  of 
section  528,  subdivision  1,  of  the  Penal  Code  ;  that  the  said  relator 
appeared  before  the  city  magistrate  by  counsel,  and  it  appearing 
that  there  was  probable  cause  to  believe  the  prisoner  guilty  of  the 
charge,  the  magistrate  fixed  the  amount  of  bail  to  be  given  at  the 
sum  of  $500,  to  answer  at  Special  Sessions,  as  required  by  law, 
and  he  having  given  security  in  the  said  sum  of  $500  to  answer  said 
chaise  as  aforesaid,  the  magistrate  thereupon  discharged  tlie  said 
relator.  There  was  also  annexed  to  the  return  the  information  and 
the  bail  bond  given  to  the  magistrate  by  the  relator.  Upon  this 
petition  and  return,  the  court  sustained  the  writ  and  ordered 
that  the  relator  be  discharged  from  custody.  The  district  attor- 
ney appeals  upon  the  ground  that,  the  relator  not  being  in  cus- 
tody, the  court  had  no  power  to  discharge  him  and  the  pro- 
ceedings should  have  been  dismissed. 

There  wm  no  writ  of  habeas  corpus  granted,  the  writ  of  certio- 
rari being  based  upon  the  allegation  of  the  relator  that  he  was 
restrained  in  his  liberty.  The  provisions  of  the  Code  of  Civil  Pro- 
cedure (§§  2120-2148)  do  not  apply,  as  by  section  2148  it  is  pro- 
vided that  'Hhis  article  is  not  applicable  to  a  writ  of  certiorari 
brought  to  review  a  determination  made  in  any  criminal  matter, 
except  a  criminal  contempt  of  court."  By  section  2015  of  the  Code 
of  Civil  Procedure  it  is  provided  that  "a  person  imprisoned  or 
restrained  in  his  liberty  within  the  State  for  any  cause,  or  upon  any 
pretence,  is  entitled,  except  in  one  of  the  cases  specified  in  the  next 
section,  to  a  writ  of  habeas  corpus  or  a  writ  of  certiorari,  as  pre- 
scribed in  this  article,  for  the  purpose  of  inquiring  into  the  cause 
of  tlie  imprisonment  or  restraint,  and,  in  a  case  prescribed  by  law, 
of  delivering  him  therefrom." 
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To  entitle  the  relator,  therefore,  to  a  writ  of  certiorari  to  review 
a  determination  in  a  criminal  proceeding,  it  mast  appear  that  he 
waB  imprisoned  or  restrained  in  his  liberty.  Upon  this  application, 
as  there  was  no  traverse  to  the  return,  the  return  must  be  taken  as 
true,  and  it  must  be  assumed  that  upon  the  examination  before  the 
magistrate  the  relator  was  admitted  to  bail  and  discharged  from 
custody.  By  section  576  of  the  Code  of  Criminal  Procedure  it  is 
provided  that,  upon  the  allowance  of  bail  and  the  execution  of  the 
undertaking,  the  court  or  magistrate  must  make  an  order,  signed 
by  him,  for  the  discharge  of  the  defendant,  to  the  effect  that  the 
person  charged  with  the  crime  having  given  sufficient  bail  to  answer 
the  same,  the  person  in  whose  custody  he  is  is  forthwith  commanded 
to  discharge  him  from  custody.  Such  an  order  was  given,  and 
thereby  the  relator  was  actually  discharged  from  custody.  The 
relator,  therefore,  was  not  restrained  in  his  liberty  and  was  not 
entitled  to  either  a  writ  of  certiorari  or  a  writ  of  habeas  corpus, 
under  the  provisions  of  the  Code  of  Civil  Procedure  to  which  atten- 
tion has  been  called.  The  imprisonment  or  restraint  in  his  liberty, 
within  the  meaning  of  this  section,  is  an  actual  physical  restraint 
by  which  the  liberty  of  the  individual  is  in  some  way  interfered 
with.  A  person  cannot  be  said  to  be  restrained  in  his  liberty  when 
he  can  do  what  and  go  where  he  pleases.  The  mere  fact  that  his 
bail  lias  authority  to  surrender  him  to  custody  at  any  time  is  not  a 
restraint  of  his  liberty.  That  a  person  is  liable  to  an  arrest  or 
imprisonment,  in  the  absence  of  any  actual  restraint,  does  not 
authorize  either  a  writ  of  habeas  corpus  or  a  writ  of  certiorari  to 
determine  whether  or  not  he  is  subject  to  be  imprisoned  in  the 
future.  If  the  relator  should  be  surrendered  by  his  bail,  and  thus 
be  actually  in  custody,  he  would  be  entitled  to  have  the  cause  of  his 
detention  reviewed;  but  until  there  is  an  actual  restraint  of  his 
liberty,  he  is  not  entitled  to  either  of  these  writs  specified  in  section 
2015  of  the  Code  of  Civil  Procedure;  and  this  view  has  been  uni- 
formly adopted  in  this  State  when  the  question  has  come  before  the 
court. 

In  Matter  of  Lampert  (21  Hun,  154)  the  General  Term  of  this 
department  held  that  a  person  who  had  given  bail  upon  the  limits 
was  not  in  custody  so  as  to  entitle  him  to  a  writ  of  habeas  corpus 
directed  to  his  bail.     Mr.  Justice  Barrett,  in  delivering  the  opinion 
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of  the  court,  said  that  the  same  ^^  has  been  held  as  to  persons  dis- 
charged on  bail  generally.  They  will  not  be  considered  as  restrained 
of  their  liberty  so  as  to  be  entitled  to  a  writ  of  ha()eas  corpus 
directed  to  their  bail.  *  *  *  Whatever  may  be  the  special 
characteristic  of  the  restraint,  however  effected  or  imposed,  it  must 
at  least  be  substantial  and  real.  Mere  moral  restraint  will  not  do. 
It  should  be  of  such  a  tangible  nature  that  the  court  may  properly 
say  to  the  respondent,  except  in  cases  of  sickness  or  infirmity,  ^  you 
can  bring  the  body  here  if  you  choose.' "  This  decision  was  fol- 
lowed in  People  ex  rel.  Smith  v.  Biggart  (25  App.  Div.  21),  and 
such  seems  to  have  been  the  universal  practice  in  the  Supreme 
Court.  The  same  view  was  taken  by  the  Supreme  Court  of  the 
United  States  in  Wales  v.  Whitney  (114  U.  S.  564),  and  no  case  is 
cited  by  counsel  for  the  respondent  which  justifies  the  court  in 
interfering  in  this  proceeding,  unless  there  is  an  actual  physical 
restraint  so  that  the  respondent  has  such  control  over  the  relator 
that  he  can  produce  him  before  the  court  in  answer  to  the  command 
of  the  writ. 

It  follows  that  the  order  appealed  from  must  be  reversed  and  the 
proceeding  dismissed. 

Yan  Brunt,  P.  J.,  O'Brien,  MoLauohlin  and  Hatch,  JJ., 
concurred. 

Order  reversed  and  proceeding  dismissed. 


The  People  of  the  State  of  New  York  ex  rel.  Patrick  J, 
Brsnnan,  Bespondent,  v.  Thomas  Sturgis,  Commissioner  of  the 
Fire  Department  of  the  City  of  New  York,  Appellant. 

Municipal  eorportUitm —  unexplained  absence  cfa  member  of  the  fire  department  ef 
New  York  city  ^-  wJuU  muet  be  ehown  in  the  return  to  a  mandamus  to  procure  hie 
reinetatement. 

Under  aection  785  of  the  charter  of  the  city  of  New  York,  which  provides, 
'*  Unexplained  absence,  without  leave,  of  any  member  of  the  uniformed  force 
(of  the  fire  department),  for  five  days,  shall  be  deemed  and  held  to  be  a  resigna- 
tion by  such  member,  and  accepted  as  such,'*  the  position  of  a  member  of  the 
uniformed  force,  coming  within  the  terms  of  the  section,  is  the  same  as  that  of 
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a  member  who  has  resigned  from  the  force,  and  no  trial  or  action  on  (he  part 
of  the  fire  commiwioner  is  neceesary,  except  to  treat  his  absence  as  a  resigna- 
tion and  accept  it  by  dropping  him  from  the  force. 

Where  the  commissioner  seeks  to  justify  his  action  in  dropping  a  member  of  the 
uniformed  force  from  the  rolls  under  such  section,  he  must  allege,  as  a  fact, 
that  the  member  dropped  was  actually  absent  for  fire  days  and  that  his  absence 
was  unexplained. 

In  a  mandamus  proceeding,  instituted  by  a  member  of  the  uniformed  force,  who 
had  been  removed,  to  procure  his  reinstatement,  a  return  made  by  the  fire 
commissioner  alleging  that  the  relator  was  charged  by  his  foreman  with  being' 
absent  without  leave  for  more  than  five  days;  that  the  commissioner  had 
received  a  communication  from  the  medical  officers  of  the  department  stating' 
that  they  had  examined  the  relator  and  found  him  suflerii^  from  the  effects  of 
the  abuse  of  alcoholic  stimulants;  that  thereafter  evidence  was  brought  to  the 
commissioner  which  satisfied  him  that  the  relator  vras  guilty  of  the  charge  of 
being  absent  from  duty  without  leave  for  more  than  five  days,  and  that  he 
thereupon  made  an  order  that  the  relator's  name  be  dropped  from  the  roll,  ia 
iBBufiScient  to  defeat  the  application  for  reinstatement,  as  it  does  not  allege 
that  the  relator  was,  as  a  matter  of  fact,  absent  without  leave  for  more  than 
five  days  and  that  such  absence  was  unexplained. 

Appeal  by  the  defendant,  Thomas  Sturgis,  commissioner  of  the 
fire  department  of  the  city  of  New  York,  from  an  order  of  the 
Sapreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  27th 
day  of  June,  1902,  granting  the  relator's  motion  for  a  peremptory 
wrjt  of  mandamns  requiring  the  defendant  to  replace  the  relator** 
name  upon  the  rolls  of  the  tire  department  of  the  city  of  New 
York  and  to  restore  him  to  the  position  of  assistant  foreman  in  said 
fire  department. 

Terence  Farley^  for  the  appellant. 

Louis  «7.  Granty  for  the  respondent. 

Ingrahah,  J. : 

The  relator,  a  member  of  the  uniformed  force  of  the  fire  depart- 
ment, presented  to  the  court  a  petition  stating  that  on  the  7th  of 
March,  1902,  he  was  removed  from  his  position  and  his  name  was 
dropped  from  the  rolls  of  the  said  fire  department  by  the  direction 
of  the  jespondent,  although  no  written  charges  had  been  preferred 
or  made  against  him  and  no  opportunity  afforded  him  to  be  heard 
in  his  defense  upon  any  charge  as  required  by  law.      By  the 
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affidavit  in  opposition  to  this  petition  it  appeared  that  the  relator 
was,  on  February  14, 1902,  charged  by  the  foreman  with  being 
absent  from  his  duties  without  permission  for  five  days,  namely, 
between  the  hours  of  twelve  o'clock  noon  on  the  8th  day  of 
February,  1902,  and  twelve  o'clock  noon  on  the  13th  day  of  Feb- 
ruary, 1902 ;  that  on  February  27,  1902,  the  said  foreman  made 
another  charge  of  absence  without  leave  against  the  relator,  namely, 
for  being  away  from  his  duties  for  thirteen  days  and  twenty  hours  ; 
tliat  on  February  20, 1902,  the  commissioner  received  a  report  from 
the  medical  officers  of  the  fire  department  which  certified  that 
they  had  examined  the  relator  and  that  he  was  then  suffering  from 
the  effects  of  the  abuse  of  alcoholic  stimulants,  and  whatever  evi- 
dence of  mental  derangement  existed  was  attributable  to  the  above 
came ;  that  thereafter  evidence  having  been  brought  to  the  com- 
missioner which  satisfied  him  that  the  relator  was  guilty  of  the 
charge  of  being  absent  from  duty  without  leave  for  more  than  five 
days,  the  commissioner  ordered  that  the  relator  "  is  hereby  deemed 
and  lield  to  have  resigned  from  this  Department,  and  his  name  will 
be  dropped  from  the  rolls  from  8  o'clock  a.  m.,  March  7, 1902." 
No  notice  of  any  charges  was  given   to  the  relator.    He  was, 
therefore,  improperly  dismissed  under  section  789  of  the  charter 
(Laws  of  1901,  chap.  466)  which  provides  for  the  trial  and  convic- 
tion of  a  member  of  the  uniformed  force.    The  city,  however,  seeks 
to  nphold  his  dismissal  under  section  735  of  the  revised  charter  which 
provides :  "  Unexplained  absence,  without  leave,  of  any  member  of 
the  uniformed  force,  for  five  days',  shall  be  deemed  and  held  to  be  & 
resignation  by  such  member,  and  accepted  as  such."    Under  sec- 
tion 278  of  the  Consolidation  Act  (Laws  of  1882,  chap.  410,  as  amd.. 
by  Laws  of  1884,  chap.  180)  it  was  provided :  "  Absence  without 
leave  of  any  member  of  the  police  force  for  five  consecutive  days,. 
shall  be  deemed  and  held  to  be  a  resignation,  and  the  member  so 
absent  shall,  at  the  expiration  of  said  period,  cease  to  be  a  member 
of  the  police  force  and  be  dismissed  therefrom  without  notice ;  '* 
and  we  held  in  People  ex  rel.  Fahy  v.  York  (49  App.  Div.  173 ; 
affd.,  163  N.  T.  551)  that  by  the  absence  of  a  member  of  the  police 
force  from  duty  without  leave  for  five  days,  he  ceased  to  be  a  mem- 
ber of  the  force,  and  when  it  was  made  to  appear  to  the  commis- 
sioners in  any  proper  way  that  a  member  of  the  force  has  come 
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within  its  provisionSy  the  duty  was  imposed  upon  them  absolutely 
And  without  any  trial  or  notice  to  dismiss  him  from  the  force.  The 
difference  in  the  language  used  in  this  section  and  in  the  735th  sec- 
tion of  tlie  charter  is  not,  I  think,  material.  What  is  important 
is  that  an  absence  for  five  days  from  duty  unexplained  amounts  to  a 
resignation,  and  it  certainly  could  not  be  claimed  that  had  the  relator 
resigned  from  the  force  and  his  resignation  been  accepted  by  the 
<;ommis8ioner,  he  would  be  entitled  to  a  mandamus  to  reinstate  him. 
If  unexplained  absence  is  equivalent  to  a  resignation,  then  the  posi- 
tion of  the  ofScer  who  has  been  absent  for  five  days  is  the  same  as 
that  of  an  ofiicer  who  has  resigned  from  the  force ;  and,  under  Buch 
circumstances,  no  trial  or  action  on  the  part  of  the  commissioner  was 
necessary,  except  to  treat  his  absence  as  a  resignation  and  accept  it 
by  dropping  him  from  the  force.  But  the  essential  fact  that  must 
appear  in  answer  to  the  application  to  be  reinstated  is  that  the 
relator  was  absent  for  five  days  and  that  his  absence  had  not  been 
satisfactorily  explained  to  the  commissioner.  The  trouble  with 
this  case  is  that  the  affidavit  in  opposition  to  the  application  does 
not  state  that  fact.  The  commissioner  swears  that  the  relator  was 
charged  with  absence  by  his  foreman;  that  he  received  a  com- 
munication from  the  medical  officers  stating  that  they  had  examined 
the  relator  and  found  him  suffering  from  the  effects  of  the  abuse 
of  alcoholic  stimulants,  with  a  report  from  the  chief  of  the  sixth 
battalion  to  the  medical  officers,  informing  them  that  the  drinking 
habit  of  the  relator  Iiad  to  a  great  extent  brought  about  his  present 
condition,  and  thereafter  evidence  was  brought  to  the  commissioner 
which  satisfied  him  that  the  relator  was  guilty  of  the  charge  of  being 
absent  from  duty  without  leave  for  more  than  five  days,  and  on 
March  sixth  he  made  the  order  that  the  rclator^s  name  be  dropped 
from  the  roll.  As  the  statute  requires  that  the  fact  that  there  was 
an  unexplained  absence  for  five  days  should  appear  to  justify  the 
commissioner  in  dropping  a  member  of  the  uniformed  force  from 
the  rolls  of  the  department,  the  commissioner  must  allege  as  a  fact 
that  the  officer  dropped  was  actually  absent  for  five  days  from  duty 
and  that  his  absence  was  unexplained.  In  that  case  his  absence 
would  be  treated  as  a  resignation  and  justify  the  commissioner  in 
dropping  him  from  the  roll ;  but  in  this  case  there  is  no  allegation 
that  the  relator  was  as  a  fact  absent,  and  without  the  statement  of 
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that  fact  the  oommiaaioner  was  not  justified  in  discharging  him  from 
the  department.  For  this  reason  we  think  that,  on  the  facts  as  they 
appear  upon  the  record,  the  action  of  the  commissioner  was  not  justi- 
fied and  that  the  mandamus  was  properly  granted. 

It  follows  that  the  order  appealed  from  must  be  affirmed,  with 
fifty  dollars  costs  and  disbursements. 

Van  Bbunt,   P.  J.,  Pattebson,  Hatch  and  Lauohlin,  JJ., 
concurred. 

Order  affirmed,  with  fifty  dollars  costs  and  disbursements. 


In  the  Matter  of  the  Estate  of  Sbabubt  Tredwell,  Deceased. 

Samuel  Lenox  Tbedwell,  Indiyidually,  and  as  Trustee  under  the 
Will  of  Seabubt  Tbedwell,  Deceased,  and  as  Administrator 
with  the  Will  Annexed  of  Seabury  Tbedwell,  Deceased,  Appel- 
lant; Susan  W.  Nichols  and  Others,  as  Executors,  etc.,  of 
Effingham  H.  Nichols,  Deceased,  and  Others,  Respondents. 

Bevitor  qf  a  proceeding  far  an  aecounting  by  an  executor  who  dice  while  it  ie 
fending  —  notice  to  ail  partiee  in  interest  — power  of  a  eurrogate,  on  an  appUca* 
tion  to  fxtcate  an  order,  to  graiU  other  relief. 

A  proceeding  by  Ef&ngham  H.  Nichols  for  a  judicial  settlement  of  his  accounts, 
as  executor  under  the  will  of  Seabury  Tredwell,  deceased,  abated  by  the  death 
of  the  said  Nichols.  Thereafter  Samuel  Lenox  Tredwell,  indiyidually  and  as 
trustee  under  the  will  of  Seabury  Tredwell,  deceased,  and  as  administrator 
with  the  will  annexed  of  Seabury  Tredwell,  deceased,  upon  notice  to  all  the 
parties  interested,  obtained  an  order  directing  Nichols'  executors  to  file  an 
account  of  their  testator's  proceedings  as  executor  of  Seabury  Tredwell, 
deceased.  While  this  accounting  was  pending,  Nichols'  executors  obtained  an 
ex  parte  order  reviving  the  proceeding  for  an  accounting  instituted  by  their 
testator. 

Upon  the  return  of  the  citation  to  attend  such  revived  accounting,  issued  pursu- 
ant to  the  ex  parte  order,  the  surrogate,  upon  a  motion  made,  under  a  citation 
returnable  the  same  day  as  the  citation  issued  under  the  ex  parte  order,  by 
Samuel  Lenox  Tredwell,  individually  and  in  his  capacity  as  trustee  and  as 
administrator  with  the  will  annexed,  to  vacate  the  ex  paite  order,  held  that, 
while  the  order  reviving  the  proceedings  should  not  have  been  granted  ex  parte, 
all  the  parties  being  then  before  the  court,  the  order  of  revival  could  be 
granted,  and  for  that  reason  refused  to  vacate  the  ex  parte  order. 
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BSsld,  that  all  the  parties  intereited  in  the  estate  were  entitled  to  notice  of  any 
application  to  reviye  the  original  accounting,  particularly  as  the  question 
whether  the  surrogate  had  power  to  revive  such  proceeding  was  not  free  from 
doubt; 

That  the  surrogate  had  no  power  to  turn  the  application  to  vacate  the  ex  parte 
order  Into  one  to  revive  the  proceeding  and  grant  the  motion  for  revival,  bat 
that  he  should  have  vacated  the  esc  parte  order. 

Appeal  by  Samuel  Lenox  Tredwell,  individaallyy  and  as  trustee 
under  the  will  of  Seabary  Tredwell,  deceased,  and  as  administrator 
with  the  will  annexed  of  Seabury  Tredwell,  deceased,  from  an  order 
of  the  Surrogate's  Court  of  New  York  county,  entered  in  said 
Surrogate's  Court  on  the  Ist  day  of  July,  1902,  denying  his  motion 
to  vacate  an  ex  parte  order  reviving  a  final  accounting  commenced 
by  EflSngham  H.  Niichols,  as  executor,  etc.,  of  Seabury  Tredwell, 
deceased. 

Thomas  Abbott  McKenneU^  for  the  appellant. 

J,  Tredwell  Hichards,  for  the  respondents. 

Ingbahah,  J. : 

The  facts  that  are  necessary  to  determine  the  legal  questions  pre* 
sented  upon  this  appeal  are  as  follows :  Seabury  Tredwell  died  in 
the  year  1866 ;  his  will  was  duly  admitted  to  probate  on  the  17th 
day  of  April,  1865,  and  letters  testamentary  were  thereupon  issued 
to  Effingham  H.  Nichols,  one  of  the  executors  named  therein,  on 
the  17th  day  of  April,  1865.  The  executor  seems  to  have  filed 
several  accounts,  the  last  and  final  account  having  been  filed  on  the 
27th  day  of  June,  1895,  when,  upon  the  petition  of  the  executor, 
all  of  the  parties  interested  were  cited  to  appear  in  the  proceeding. 
Objections  to  the  accounts  were  duly  filed,  and  on  the  8th  day  of 
August,  1895,  an  order  was  entered  referring  the  accounts  to  a  ref- 
eree. This  reference  proceeded  before  the  referee,  a  large  amount 
of  testimony  was  taken,  and  certain  questions  were  submitted  to  him. 
Before  the  referee  had  made  and  filed  his  report,  and  about  the 
4th  day  of  November,  1899,  Effingham  H.  Nichols,  the  executor, 
died,  leaving  a  last  will  and  testament  appointing  the  respondents 
executors.  The  proceedings  upon  this  accounting  then  appear  to 
have  been  dropped,  and  subsequently  letters  with  the  will  annexed 
upon  the  estate  of  Seabury  Tredwell  were  issued  to  the  appellant 
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Samnel  Lenox  Tredwell.  As  sach  administrator  with  the  will 
annexed,  as  trustee  under  the  last  will  and  testament  of  Seaborj 
Tredwell,  and  individually,  he  presented  an  application  to  the 
surrogate,  asking  that  the  executors  of  the  last  will  and  tes- 
tament of  Effingham  H.  Nichols,  the  deceased  executor  of  Sea- 
bury  Tredwell,  be  required  to  account  for  the  acts  and  proceed- 
ings of  the  said  Effingham  H.  Nichols,  as  executor  of  the  last 
will  and  testament  of  Seabury  Tredwell,  deceased ;  and  in  pur- 
suance of  that  application,  upon  notice  to  the  executors  of  Effing- 
ham  H.  Nichols,  deceased,  and  all  the  parties  interested  in  the 
estate,  on  the  25th  day  of  March,  1902,  after  hearing  the  attorneys 
for  the  executors  and  others  who  appeared,  a  decree  was  entered 
whereby  it  was  ordered,  adjudged  and  decreed  that  Susan  W.  Nich- 
ols and  others,  as  executors  of  the  last  will  and  testament  of  the  said 
Effingham  H.  Nichols^  deceased,  *'  do,  on  or  before  the  18th  day  of 
April,  1902,  make,  render  and  file  in  the  office  of  the  clerk  of  this 
court  an  account  of  the  proceedings  of  the  said  Effingham  H.  Nich- 
ols, as  executor  of  the  last  will  and  testament  of  Seabury  Tredwell, 
do'seased,  for  the  purpose  of  having  the  said  account  judicially  set- 
tled." Snbsequtotly  a  motion  was  made  by  the  executors  of  Effing- 
ham H.  Nichols  to  vacate  this  decree,  which  motion  was  denied  and 
an  order  entered  on  the  9th  of  June,  1902,  and  from  this  order 
no  appeal  seems  to  have  been  taken.  On  the  11th  day  of  June, 
1902,  one  of  the  executors  of  the  last  will  and  testament  of  Effing- 
ham H.  Nichols,  the  deceased  executor  of  Seabury  Tredwell,  filed  in 
the  office  of  the  Surrogate's  Court  an  account  of  the  proceedings 
of  the  said  Nichols  as  such  executor,  as  required  by  the  decree  of 
March  25, 1902 ;  and  on  the  18th  day  of  June,  1902,  objections  to 
such  account  were  duly  filed  in  the  Surr<^te's  Court  by  the  appel- 
lant, individually,  as  trustee,  and  as  administrator  with  the  will 
annexed  of  Seabury  Tredwell,  deceased,  and  an  order  was  subse- 
quently entered  referring  the  said  account  and  the  said  objections 
to  a  referee.  On  the  16th  day  of  April,  1902,  however,  the  etecu- 
tors  of  Nichols,  the  executor  of  Seabilry  Tredwell,  had  presented 
«  petition  to  the  Surrogate's  Court  setting  up  the  instilution  of 
the  aceooBting  by  Nichols  as  executor  of  Seabury  Tredwell,  and 
the  death  of  Nichols,  and  upon  that  petition  obtained  from  the  sur- 
rogate an  esa  parte  order,  which  revived  the  said  proceedings  in^ 
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tQted  by  Nicholsy  the  deceased  executor  of  the  last  will  aud  testament 
of  Seabury  Tredwell,  deceased,  for  a  final  accounting,  so  that  the 
court  could  proceed  with  such  accouuting  and  determiue  all  ques- 
tions and  grant  any  relief  that  it  would  have  power  to  determine  or 
grant  in  case  such  decedent  had  not  died,  and  could  judicially  settle 
the  accounts  so  filed,  and  directed  the  issuance  of  a  citation  requir- 
ing all  parties  interested  in  the  estate  to  attend  such  settlement  of 
the  accounts.  Subsequently,  on  the  13th  day  of  May,  1902,  the 
appellant,  individually,  as  trustee,  and  as  administrator  with  the  will 
annexed  of  Seabury  Tredwell,  made  a  motion  to  vacate  the  order 
of  April  16, 1902,  and  also  to  punish  the  said  executors  of  Nichola 
for  a  contempt  of  court  in  having  failed  and  neglected  to  file  the 
accounts  of  the  said  Nichols  as  executor  of  the  said  Seabury  TredwelL 
That  motion  came  on  to  be  heard  upon  the  return  day  of  the  cita- 
tion issued  under  the  order  of  April  16, 1902,  and  the  surrogate 
seems  to  have  held  that  the  order  reviving  the  proceedings  should 
not  have  been  granted  ex  parte^  but  should  have  awaited  the  return 
of  the  citations,  but  that  all  the  parties  then  being  before  the  court^ 
the  order  of  revival  could  then  be  granted,  and  that  for  that 
reason  the  ex  parte  order  of  April  16, 1902,  should  not  be  vacated ; 
and  thereupon  an  order  was  entered  reciting  all  of  the  pro- 
ceedings, and  after  hearing  counsel  for  Samuel  Lenox  Tredwell, 
individually,  as  trustee,  and  as  administrator  with  the  will  annexed, 
in  support  of  the  motion  to  vacate  the  order  of  April  16,  1902, 
reviving  the  proceedings,  and  in  opposition  to  such  citation  issued 
pursuant  to  such  order,  and  on  motion  of  J.  Tredwell  Richards, 
attorney  for  the  said  executors  of  sisdd  Nichols,  the  motion  to  vacate 
the  order  reviving  the  proceedings  was  denied,  and  it  was  further 
ordered  that  the  said  proceedings  for  an  accounting  commenced  by 
Nichols  as  such  executor  and  trustee  on  the  27th  day  of  June,  1895, 
be  and  the  same  were  revived  against  his  executors,  and  that  the 
said  accounting  proceed. 

We  think  that  the  court  below  should  have  granted  the  motion 
to  vacate  this  ex  parte  order  reviving  these  proceedings.  When 
the  application  for  this  order  of  April  16,  1902,  was  made,  the 
appellant  had  presented  an  application  to  the  court  and  obtained  an 
order  upon  notice  to  the  executors  of  Nichols  to  render  an  account 
of  Nichols'  proceedings  as  executor  of  Tredwell,  deceased.    All  the 
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parties  interested  in  the  estate  were  by  that  proceeding  before  the 
court,  and  were  entitled  to  notice  of  any  application  to  revive  a  pro- 
ceeding which  had  abated  by  the  death  of  the  executor  who  had 
institnted  the  proceeding  for  an  aeconnting.  Whether  or  not  that 
proceeding  should  be  revived  was  a  judicial  question  to  be  deter- 
mined by  the  surrogate,  and  whether  or  not  the  court  had  power  to 
revive  the  proceeding  was  a  question  not  free  from  doubt  The 
proceeding  for  an  accounting  had  abated  in  the  year  1899,  at  which 
time  there  was  no  authority  for  reviving  such  a  proceeding  that  had 
abated  by  the  death  of  the  accounting  party.  In  the  year  1901,  by 
an  amendment  to  section  2606  of  the  Code  of  Civil  Procedure,  a 
provision  was  inserted  that  '^  on  the  death  of  any  executor,  adminis- 
trator, guardian  or  testamentary  trustee,  while  an  accounting  by  or 
against  him  as  such  is  pending  before  a  surrogate's  court,  such 
court  may  revive  said  proceeding  against  his  executor,  adminis- 
trator or  successor,  and  proceed  with  such  accounting  and  deter- 
mine all  questions  and  grant  any  relief  that  the  surrogate  would 
have  power  to  determine  or  grant  in  case  such  decedent  had  not 
died.''  (Laws  of  1901,  chap.  409.)  This  provision  was  not  retro- 
active, and  would  not  have  authorized  the  revival  of  a  proceeding 
that  had  abated  prior  to  its  passage.  By  an  amendment  of  this  sec- 
tion in  1902  (Laws  of  1902,  chap.  349)  it  was  made  to  read : 
^^  On  the  death  heretofore  or  hereafter  of  any  executor,"  etc  So 
the  Surrogate's  Court  undoubtedly  had  power  when  the  ex  parte 
application  was  made  to  revive  the  proceeding,  unless  this  provision 
is  subject  to  the  constitutional  objection  which  is  insisted  upon  by 
the  appellant.  But  before  such  relief  could  be  given,  the  admin- 
istrator with  the  will  annexed  of  the  testator,  and  all  those  who 
were  parties  to  the  proceeding  that  had  abated,  were  entitled 
to  notice  of  the  application,  and  this  is  especially  so  in  this  case,  as, 
prior  to  the  time  the  application  for  this  ex  parte  order  was  made,  a 
proceeding,  on  notice  to  the  representatives  of  the  deceased  execu- 
tor, to  compel  an  accounting  had  been  commenced  and  was  then 
pending.  The  learned  surrogate  recognized  that  this  application 
was  improperly  made  ex  parte^  but  upon  the  return  of  the 
citation  required  by  the  ex  parte  order  granted  an  order  reviving 
the  proceeding.  But  we  do  not  think  that  that  can  be  sustained^ 
because  the  citations  that  had  been  issued  and  served  upon  those 
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interested  in  the  ertate  did  not  require  these  persons  to  show 
<;ause  why  the  proceeding  should  not  be  revived.  The  orA&r  reviv- 
ing the  proceeding  was  absolute,  and  the  citations  only  required 
Bn  attendance  on  the  accounting.  The  parties  to  the  proceeding 
were  not  given  notice  tliat  on  the  return  of  this  citation  an  applica- 
tion would  be  made  to  revive  the  proceedings  and  it  was  this  notice 
that  they  were  entitled  to  before  the  surrc^te  should  grant  an 
order  reviving  it.  It  is  true  that  this  appellant^  who  alone  appeals 
from  the  order  denying  the  motion  to  vacate  this  ex  parte  order  of 
April  16,  1902,  attended  and  was  heard  on  that  motion,  but  the 
motion  that  he  was  heard  upon  was  his  motion  to  vacate  the  eso 
parte  order.  No  notice  seems  to  have  been  given  to  him  that  an 
application  would  then  be  made  to  the  surrogate  to  revive  the  pro- 
ceeding. The  parties  were  before  the  court  on  the  motion  to 
vacate  the  ex  parte  order,  and  he  was  not  there  to  be  heard  upon 
An  application  to  revive  the  proceeding.  The  appellant  had  moved 
to  vacate  the  ex  paHe  order  reviving  the  proceeding — an  (»rder 
that  had  been  irregularly  granted  —  and  it  was  error  to  torn  that 
application  to  vacate  that  order  into  one  to  revive  the  proceeding, 
and  then  grant  that  motion,  when  no  notice  of  an  application  f(Nr 
such  relief  had  been  given  to  him  or  to  others  interested  in  the 
estate. 

For  this  reason,  without  passing  upon  the  other  queiltions  pre- 
sented, we  think  the  order  appealed  from  should  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  motion  to  vacate  the 
^expoHe  order  of  April  16, 1902,  granted,  with  ten  dollars  costs. 

Van  Betint,  P.  J.,  O'Brien,  MoLaughlin  and  Hatch,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 
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Edward  Jackson,  Eespondent,  v.  Thb  Union  Railway  Company 
OF  Nkw  York  City,  Appellant. 

J^tgUgmee  —  duty  of  matorman  to  $top  a  ear  to  avoid  a  eoUinon — not  bound  to 
anticipate  that  a  pedettrian  will  retrace  hie  etepe — contributory  negligence. 

In  an  action  to  recover  damages  for  personal  injuries  it  appeared  that  the  defend- 
ant operated  a  double-track  street  railroad  on  Third  avenue,  at  its  intersection 
with  One  Hundred  and  Sixty-third  street,  in  the  city  of  New  York;  that  the 
westerly  track  was  used  for  south-bound  cars  and  the  easterly  track  for  north- 
bound cars,  and  that  the  space  between  the  two  tracks  was  five  or  six  feet  in 
width;  that  on  the  morning  of  the  accident  the  plaintiff,  after  stopping  on  the 
sidewalk  at  the  southwest  comer  of  One  Hundred  and  Sixty- third  street  and 
Third  avenue  to  permit  a  south-bound  car  to  pass,  proceeded  to  cross  the 
tracks;  that  when  he  reached  the  space  between  the  north  and  south-bound 
tracks,  or  else  had  one  foot  in  such  space  and  one  foot  still  on  the  south- 
bound track,  he  observed  that  a  north-bound  car,  which  was  about  one  hundred 
feet  away  when  he  started  to  cross  the  street,  was  proceeding  faster  than  be 
expected;  that  when  he  made  this  observation  he  stopped  and  then  stepped 
back  upon  the  south-bound  track  and  was  almost  immediately  and  without 
warning  struck  by  a  south-bound  car,  which  he  had  not  seen  before.  The  car 
was  stopped  within  five  or  six  feet  after  it  struck  the  plaintiff,  thus  showing 
that  the  motorman  had  it  under  control. 

When  the  plaintiff  started  to  cross  the  street  the  car  which  struck  him  was  less  than 
one  hundred  feet  away,  and  it  was  not  shown  that  the  plaintiff  had  exercised  any 
care  to  discover  the  approach  of  such  car  either  before  leaving  the  sidewalk  or 
before  stepping  back  upon  the  south-bound  track. 

Hdd,  that  there  was  no  obligation  resting  upon  the  motonnan  to  stop  the  car 
until  the  danger  of  a  collision  appeared,  and  that,  in  the  absence  of  proof  that 
the  motorman  could  have  stopped  the  car  any  sooner  than  he  did  after  the 
plaintiff  stepped  upon  the  south-bound  track,  the  motorman  was  not  guilty  of 
negligence; 

That  the  motorman  was  not  guilty  of  negligence  because  he  did  not  anticipate 
that  the  plaintiff,  after  he  had  passed  over  the  south-bound  track,  would  retrace 
his  steps  in  order  to  avoid  a  collision  with  a  north-bound  car; 

That  the  failure  of  the  plaintiff  to  look  for  the  car  which  struck  him  before  leav- 
ing the  sidewalk  or  before  stepping  back  upon  the  south-bound  track  consti- 
tuted contributory  negligence  on  his  part. 

O'Bbibn  and  Hatch,  JJ.,  dissented. 

Appeal  by  the  defendant,  The  Union  Railway  Company  of  New 
York  City,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
App,  Div.— Vol,  LXXVIL        11 
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York  on  the  10th  day  of  March,  1902,  upon  the  verdict  of  a  jury 
for  $2,000,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  25th  day  of  March,  1902,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

Cha/rle9  F.  Brovm^  for  the  appellant. 

John  Vemou  JSouvieVj  Jr.^  for  the  respondent 

McLauohlik,  J. : 

This  action  was  brought  to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  reaction  of  defendant's  negligence* 
Plaintiff  had  a  verdict,  and,  from  the  judgment  entered  thereon, 
defendant  has  appealed. 

Upon  the  trial  it  appeared  that  the  defendant  operated  a  double- 
track  railway  on  Third  avenue,  at  its  intersection  with  One  Hundred 
and  Sixty-third  street,  in  the  city  of  New  York,  the  westerly  track 
being  used  for  south-bound  and  the  easterly  for  north-bound  cars, 
and,  from  the  testimony  of  plaintiff's  witnesses,  it  appeared  that 
between  seven  and  eight  o'clock  in  the  morning  of  the  27th  of 
June,  1899,  the  plaintiff  attempted  to  pass  over  these  tracks ;  that 
before  doing  so  he  stopped  on  the  sidewalk  at  the  southwest  corner 
of  One  Hundred  and  Sixty-third  street  and  Third  avenue,  to  permit 
a  south-bound  car  to  pass ;  that  after  this  car  had  passed,  he  pro- 
ceeded at  a  ^Hhree-mile  gait"  until  he  had  reached  the  space 
between  the  north  and  south-bound  tracks,  which  was,  according  to 
his  own  testimony,  between  five  and  six  feet,  when  a  north-bound 
car,  which  he  had  observed  about  one  hundred  feet  away  when  he 
first  attempted  to  cross,  was  proceeding  faster  than  he  expected  ; 
at  that  time  he  was  in  the  space  between  the  north  and  south-bound 
tracks,  or  else  one  foot  was  in  the  space  and  one  foot  still  on  the 
south-bound  tracks ;  that  when  he  made  this  observation,  he  stopped 
and  then  stepped  back  upon  the  south-bound  tracks,  and  almost  imme- 
diately, and  without  warning,  was  struck  and  knocked  down  by  a 
south-bound  car  which  he  had  not  seen  before,  and  in  this  way  sus- 
tained the  injuries  complained  of. 

There  is  no  dispute  but  what  the  plaintiff  was  struck  by  the 
south-bound  car,  or  that  when  the  car  was  stopped  he  was  under 


Digitized  by 


Google 


f 


JACKSON  V.  UNION  RAILWAY  CO.  163 

App.  Div.]  F1B8T  Departmeht,  Dbckmbeb  Term,  1902. 

the  front  platform ;  nor  is  there  any  dispute  but  what  the  south- 
bound car,  when  he  first  attempted  to  cross  the  tracks,  was  less  than 
one  hundred  feet  away. 

The  testimony  of  the  defendant's  witnesses  tended  to  show  that, 
when  the  south-bound  car  was  only  a  few  feet  from  the  crossing, 
the  plaintiff,  without  looking  to  see  whether  or  not  a  car  was  com- 
ing, suddenly  started  to  cross  and  was  struck  in  about  the  center  of 
the  south-bound  tracks. 

At  the  close  of  plaintiff's  case  a  motion  was  made  to  dismiss  the 
complaint,  which  was  denied  and  an  exception  taken.  This  motion 
was  renewed  at  the  close  of  the  whole  case,  where  a  similar  ruling 
was  made  and  an  exception  taken. 

We  are  of  the  opinion  that  the  complaint  should  have  been  dis- 
missed. The  plaintiff  was  not  entitled  to  recover,  unless  he  estab- 
lished that  his  injuries  were  due  to  the  negligence  of  the  defendant 
and  that  his  own  negligence  did  not  contribute  thereto,  and  this  he 
failed  to  do.  Upon  his  own  testimony  it  appears  that  he  had  crossed 
the  south-bound  track  and  had  succeeded  in  getting  into  the  space 
between  the  two  tracks,  when  suddenly  he  stopped  and  then  stepped 
back  upon  the  south-bound  tracks.  The  motorman  of  the  south- 
bound car,  manifestly,  had  his  car  under  control,  because  he  stopped 
it  within  a  very  few  feet  of,  and  before  it  had  passed  over,  the  plain- 
tiff. It  is  true  that  the  plaintiff  was  knocked  down,  but  the  record 
will  be  searched  in  vain  to  find  any  proof  to  the  effect  that  the 
motorman  of  the  south-bound  car  could  have  stopped  it  after  the 
plaintiff  stepped  upon  the  south-bound  tracks.  That  the  motorman 
had  his  car  under  control  is  evidenced  by  the  fact  that  the  car  was 
stopped  within  five  or  six  feet,  and  there  is  no  proof  that  it  could 
have  been  stopped  within  any  less  space.  There  was  no  obligation 
resting  upon  the  motorman  to  stop  the  car  until  the  danger  of  a 
collision  appeared.  {Siabenau  v.  Atlantic  Ave.  H.  It.  Co.j  15  App. 
Div.  408 ;  Oreenberg  v.  Third  Am.  R.  R.  Co.,  35  id.  620 ;  Be 
loia  V.  Met.  St  Ry.  Co.,  37  id.  455 ;  Johnson  v.  Third  Ave.  R.  R. 
Co.,  69  id.  247.)  Nor  was  the  motorman  negligent  because  he  did 
not  anticipate  that  the  plaintiff,  after  he  had  passed  over  the  south- 
bound tracks,  would  retrace  his  steps  in  order  to  avoid  a  collision 
with  a  north-bound  car.  On  the  contrary,  he  had  a  right  to  assume, 
the  south-bound  car  being  farther  away  from  the  plaintiff  than  the 


Digitized  by 


Google 


164  JACKSON  V.  UNION  RAILWAY  CO. 

FiBfiT  DsPABTifEirr,  Dbcembbb  Tebm,  1902.  [YoL  77. 

north-boand,  that  after  the  plaintiff  had  commenced  to  pass  over 
the  south-bound  tracks  he  would  continue  in  the  same  direction  in 
which  he  was  going  uncil  he  had  cleared  those  tracks,  and  if  there 
was  any  danger  of  his  colliding  with  the  north-bound  car,  that  he 
would  remain  in  the  space  between  the  two  tracks,  instead  of  again 
stepping  back  upon  the  south-bound  tracks.  The  plaintiff,  there- 
fore, failed  to  prove  any  negligence  on  the  part  of  the  defendant 
which  entitled  him  to  recover. 

We  are  also  of  the  opinion  that  the  plaintiff's  own  negligence  con- 
tributed to  his  injuries.  There  is  no  proof  that  he  exercised  any 
care,  before  leaving  the  sidewalk,  to  ascertain  whether  the  car  which 
subsequently  struck  him  was  approaching,  nor  is  there  any  proof 
that  he  exercised  any  care  in  this  respect  before  stepping  back  upon 
the  south-bound  tracks.  But  in  answer  to  these  suggestions  it  is 
said  —  not  by  counsel  —  that  plaintiff  cannot  be  said  to  be  negligent 
for  an  error  of  judgment  in  acting,  he  at  the  time  being  in  a  dan- 
gerous position.  There  is  no  force  in  the  answer,  because  if  he 
were  in  a  dangerous  position  it  was  by  reason  of  his  own  negligence 
in  that  he  had  failed  to  observe  the  position  of  the  south-bound  car 
^fore  he  commenced  to  cross  at  all.  (Schneider  v.  Second  Ave. 
JR.  JR.  Co.,  133  N.  Y.  586.)  In  the  case  cited  the  rule  is  stated  as 
follows :  ^^  If  the  party  by  his  own  negligence  has  placed  himself 
in  a  situation  of  peril,  and  being  called  upon  in  a  sudden  exigency 
to  act,  mistakes  his  best  course,  through  an  error  in  judgment,  he  is 
not  thereby  relieved.  He  is  not,  in  such  case,  held  for  his  error  in 
judgment  in  failing  to  adopt  the  best  means  of  escaping  from  a  sud- 
den peril,  but  he  is  liable  for  the  original  negligence  which  placed 
him  in  such  peril,  provided  that  negligence  appreciably  contributed 
to  the  happening  of  the  accident."  (See,  also,  Hogan  v.  Central 
Park,  N.  cfe  E.  R,  R.  R.  Co.,  124  N.  Y.  647.)  That  it  was  an  act 
of  negligence  on  the  part  of  the  plaintiff  to  step  upon  the  south- 
bound tracks  without  ascertaining  whether  cars  were  proceeding  on 
those  tracks,  cannot,  we  think,  be  seriously  questioned,  and  especially 
in  view  of  decisions  bearing  upon  that  subject.  (  Woodard  v.  N.  Y., 
L.  E.  <&  W.  R.  R.  Co.,  106  N.  Y.  369  ;  Thompson  v.  Bufalo  Rail- 
way  Co.,  145  id.  196 ;  Doyle  v.  Alhaiiy  Railway,  5  App.  Div.  601 ; 
Martin  v.  Third  Ave.  R,  R.  Co.,  27  id.  52 ;  Riedemum  v.  Dry 
Dock,  E  B.  <&  B.  R.  R.  Co.,  54  id.  291 ;  Madigan  v.  Third  Ave. 
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-ff.   H.  Co.y  68  id.  123;  Johnson  r.  Third  Ave.  JR.  R.  Go,,  69  id, 
247.) 

Upon  both  grounds,  therefore,  we  are  of  the  opinion  that  the 
court  erred  in  denying  defendant's  motion  to  dismiss  the  com- 
plaint, and  for  the  error  thus  committed  the  judgment  and  order 
appealed  from  should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event. 

Van  Bbunt,  P.  J.,  and  Ingsaham,  J.,  concurred ;  O'Brien  and 
Hatch,  JJ.,  dissented. 

Hatch,  J.  (dissenting) : 

I  am  unable  to  concur  in  the  views  expressed  by  Mr.  Justice 
McLaughlin  in  his  opinion  in  this  case.  The  evidence  upon  the 
part  of  the  plaintiff,  as  gathered  from  the  record,  tends  to  establish 
that  the  plaintiff  was  engaged  in  crossing  Third  avenue  at  its  inter- 
section with  One  Hundred  and  Sixty-third  street  when  he  received 
the  injuries  of  which  complaint  is  made  ;  that  before  he  attempted 
to  cross  he  noticed  a  south-bound  car  and  stopped  to  let  that  car 
pass  by  him.  After  it  had  passed  he  continued  on  his  way  across. 
At  the  time  when  he  paused  for  the  south-bound  car,  he  noticed  a 
car  coming  upon  the  other  track  at  a  distance  of  about  one  hundred 
feet  away.  When  he  reached  that  track,  he  discovered  that  the 
car  was  coming  faster  than  he  had  calculated,  and  that  it  was  unsafe 
for  him  to  attempt  to  cross  in  front  of  it.  He  was  then  in  the 
space  between  the  tracks,  or  was  jnst  about  leaving  the  south-bound 
track.  In  this  situation,  he  either  remained  with  one  foot  on  the 
rail  of  the  south-bound  track,  or  stepped  back  over  the  first  rail  of 
that  track,  and  while  in  this  position  he  was  struck  by  another 
south-bound  car.  The  latter  car,  as  the  testimony  tends  to  establish, 
was  seventy -five  feet  distant  from  the  crossing  behind  the  first  south- 
bound car.  The  evidence  further  tended  to  establish  that  the  motor* 
man  upon  this  car  did  not  give  any  signals  as  it  approached  the 
crossing,  and  when  his  car  was  about  ten  feet  distant  from  the 
plaintiff,  he  had  his  head  turned  in  another  direction.  Upon  this 
state  of  facts  the  jury  were  authorized  to  find  and  to  characterize 
the  conduct  of  the  defendant  as  negligent,  and  to  exonerate  the 
plaintiff  from  contributory  negligence.  It  was  the  duty  of  the 
motorman  to  be  observant  of  existing  conditions  as  he  approached 
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the  crossing,  and  this  related  not  alone  to  the  position  in  which  the 
plaintiff  was  placed,  bat  also  to  the  operation  of  the  car  upon  the 
north-bound  track.  There  was  nothing  to  obstruct  his  vision.  The 
car  on  the  north-bound  track  was  coming  directly  towards  him.  The 
position  of  the  plaintifiE  was  in  plain  view.  He  was  bound,  there- 
fore, in  the  discharge  of  his  duty  to  take  notice  of  the  approaching 
car  and  the  position  of  the  plaintiff. 

As  the  latter  was  upon  the  crosswalk  and  was  engaged  in  passing 
over  the  street,  the  defendant  had  no  paramount  right  to  the  use  of 
the  same  at  that  point,  and  it  was  bound  to  manage  and  operate  its 
cars  with  a  due  regard  to  the  right  of  the  plaintiff  and  not  abridge 
his  right  to  a  safe  passage.  (CTNeU  v.  D.  2>.,  E.  B.  <6  B.  R.  R. 
Co.,  129  N.  T.  125 ;  Buhrena  v.  Dry  Dock,  etc.,  R.  R.  Co.,  53 
Hun,  571 ;  2^immemian  v.  Union  Ry.  Co.,  3  App.  Div.  219.) 

The  defendant  had  created  a  situation  of  peril  for  the  plaintiff. 
If  he  remained  in  the  space  between  the  tracks,  he  would  be 
brought  between  two  moving  cars  running  in  opposite  directions, 
and  such  position,  to  say  the  least,  is  not  free  from  danger.  He  was 
under  obligation  not  to  stand  too  close  to  the  car,  which  he  saw 
approaching  on  the  north-bound  track,  and  was  bound  to  step  far 
enough  back  to  clear  the  overhang  of  the  car.  The  space  was 
quite  narrow.  Under  such  circumstances,  if  it  was  an  error  to  step 
back  so  as  to  bring  him  over  the  rail  of  the  other  track,  it  was  not 
such  an  act  as  to  charge  him,  as  matter  of  law,  with  negligence. 
The  jury  would  be  authorized  to  say  that  it  was  an  error  of  judg- 
ment committed  in  an  attempt  to  secure  a  safe  place,  and  his 
act,  therefore,  would  not  necessarily  be  regarded  as  negligence. 
(McClain  v.  Brooklyn  City  R.  R.  Co.,  116  N.  Y.  459 ;  Bergert  v. 
Unio7i  Ry.  Co.,  25  App.  Div.  218 ;  2  Thomp.  Neg.  [2d  ed.],  §§  1449- 
1452,  and  cases  cited.)  The  most  casual  observation  upon  the 
part  of  the  motorman  would  have  at  once  disclosed  that  the  plaintiff 
had  paused  to  permit  the  passage  of  the  north  bound  car,  and  that 
the  relative  position  of  the  plaintiff  and  such  car  made  it  dangerous 
for  the  plaintiff  to  attempt  a  passage  before  it  passed,  and  seeing  this 
situation  the  motorman  was  bound  to  observe  the  duty  which 
charged  him  with  the  obligation  of  so  operating  the  car  and  con- 
trolling the  same  as  not  to  come  in  contact  with  the  plaintiff.  The 
evidence  tends  to  establish  that,  instead  of  being  attentive  to  his 
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duties  in  this  regard^  he  was  looking  in  another  direction,  gave  no 
signals  and  ran  his  car  in  ntter  disregard  of  the  plaintiffs  position 
and  his  rights  upon  the  street.  Of  the  existing  situation  the  motor- 
man  was  bound  to  take  notice.  {O^MaUey  v.  Met.  St.  By.  Co.<,  3 
App.  Div.  259 ;  affd.  on  appeal,  158  N.  T.  674.) 

The  jury  were,  therefore,  authorized  to  charge  the  defendant 
with  n^ligence  in  the  management  and  operation  of  the  south- 
bound car.  So  far  as  the  plaintifiPs  contributory  negligence  is  con- 
cerned, the  case  is  quite  similar  and,  in  application  of  legal  princi- 
ples, precisely  like  that  of  McCormich  v.  Brooklyn  City  B.  B.  Co. 
(10  Misc.  Eep.  8),  where  the  City  Court  of  Brooklyn  held  that  such 
question  was  for  the  jury,  and  this  holding  was  a£Srmed  upon 
appeal  (150  N.  Y.  684).  The  plaintiff  had  the  right  to  assume  that  a 
car  approaching  upon  either  track  would  be  operated,  with  a  due 
regard  to  his  right  upon  the  street,  and  that  it  would  be  under  con- 
trol as  it  approached  the  crossing.  {Frank  t.  Met.  St.  By.  Co.y  58 
App.  Div.  100.) 

The  condition  which  brought  the  two  cars  at  the  same  time  to  the 
intersection  of  this  street  was  produced  by  the  acts  of  the  defend- 
ant, and,  as  it  was  chargeable  with  notice  that  pedestrians  would 
cross  the  street  at  such  point,  it  was  bound  to  have  its  car  under  con- 
trol for  the  protection  of  such  persons.  It  is  manifest,  therefore, 
that  the  plaintiff  cannot  be  charged  with  contributory  negligence,  as 
a  matter  of  law,  in  stepping  back  to  allow  the  north-bound  car  to 
pass,  when  he  had  the  right  to  rely  upon  the  proper  discharge  of  all 
the  obligations  which  the  defendant  was  under  to  him.  Under 
these  circumstances,  I  think  the  question  was  properly  submitted  to 
the  jury  and  the  verdict  rendered  has  suiBcient  evidence  for  its  sup- 
port. Nor  do  we  think  that  error  was  committed  in  the  admission 
of  the  testimony  of  the  physician  respecting  the  character  of  the 
injuries  which  the  witness  discovered  at  the  time  he  made  his 
examination.  The  injuries  were  sustained  on  or  about  the  27th  day 
of  Jane,  1899.  The  witness  first  saw  him  on  July  second  of  that 
year  and  made  an  examination.  He  made  another  examination  on 
February  12, 1902.  He  was  asked  what  he  discovered  upon  the 
last  examination,  and  objection  was  made  that  the  testimony  was 
too  indefinite  and  not  connected  in  any  way  with  the  injuries  sus- 
tained from  the  accident    The  basis  of  objection  was  that  there  was 
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no  snfficient  testimony  to  connect  the  conditions  diacoyered  by  the 
physician  in  1902  with  the  accident  which  was  the  basis  of  the  com^ 
plaint.  The  evidence  of  the  plaintiff,  however,  was  to  the  effect 
that  his  general  health  prior  to  the  accident  was  good,  that  he 
had  never  known  what  sickness  was,  and  that  he  had  not  met  with 
any  other  accident  or  mishap  since  its  reception.  It  is  not  contended 
bnt  that  the  testimony  of  the  physician  was  competent  if  the  con- 
nection between  the  injury  and  the  condition  was  established.  The 
condition  to  which  he  testified  was  of  the  same  character  as  existed 
when  he  first  saw  him  on  July  2,  1899,  and  was  such  as  might  have 
been  produced  by  the  injuries  sustained,  and  this,  coupled  with  the 
fact  that  the  testimony  of  the  plaintiff  disclosed  that  he  had  never 
been  ill  and  had  met  with  no  other  accident  since  this  one,  saf* 
ficiently  showed  the  connection  to  make  the  testimony  competent 
and  proper. 

There  are  no  other  questions  which  require  consideration.  It 
follows  that  the  judgment  should  be  affirmed,  with  costs  to  the 
respondent. 

O'Brien,  J.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


George  W.  Quackbnboss,  Appellant,  v.  The  Globe  and  Rutgers 
Fire  Insurance  Company,  Respondent. 

Bxeeution  of  a  eantraei  by  a  corporation — tohen  proof  of  the  riffnaturM  thereto  ^ 
its  president  and  eeeretary  and  cf  the  affixing  of  the  eorporaU  eeal  ie  ineuffieient. 

While,  as  a  general  rule,  evideDce  that  a  contract,  purporting  to  have  been  made 
on  behalf  of  a  corporation,  was  signed  by  the  president  and  secretary  of  the 

*  corporation  and  bears  the  .corporate  seal,  is  sufficient  prima  fade  to  authorize 
its  admission  in  evidence,  yet  where  it  affirmatiyely  appears,  when  the  con- 
tract is  first  offered  in  evidence,  that  the  seal  was  affixed,  not  by  the  authority 
of  the  boanl  of  directors  of  the  corporation,  but  by  the  authority  and  at  the 
request  of  its  president,  and  that  after  execution  the  contract,  or  a  duplicate 
thereof,  was  kept  in  a  safe  to  which  only  the  secretary  and  treasurer  had  access, 
the  general  rule  does  not  apply  and  further  proof  must  be  given  to  the  effect 
that  the  president  was  authorized  by  the  board  of  directors  to  direct  that  the 
seal  be  affixed. 
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Appeal  by  the  plaintiff,  George  W.  Qnackcnboes,  from  a  jadg- 
ment  of  the  Supreme  Gonrt  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  Fork  on  the  8th  day  of 
March,  1902,  upon  the  dismissal  of  the  complaint  by  direction  of 
the  court  after  a  trial  at  the  New  York  Trial  Term. 

Frederick  Heymour^  for  the  appellant. 

W.  -P.  Prentice^  for  the  respondent. 

McLaughlin,  J. : 

This  action  was  brought  to  recover  damages  for  the  breach  of  an 
alleged  contract  between  the  plaintiff  and  the  Rutgers  Fire  Insur* 
ance  Company,  which  was  subsequently  consolidated  with  the  Globe 
Insurance  Company,  and  the  obligations  of  the  former  assumed  by 
the  defendant. 

The  alleged  contract  was  for  a  term  of  three  years,  with  privilege 
of  three  renewals  of  three  years  each,  and  provided  that,  in  consider- 
ation of  plaintiff's  services,  he  was  to  receive  twenty  per  cent  of  the 
net  premiums  received  by  the  insurance  company  upon  all  risks 
accepted  and  policies  issued  in  certain  localities.  The  answer  denied 
the  execution  of  the  contract  and  alleged,  affirmatively,  that  if  such 
contract  were  made  it  was  an  vUra  vires  act  and  not  binding  upon 
the  insurance  company. 

At  the  trial  the  plaintiff  produced  and  offered  in  evidence  what 
purported  to  be  a  contract  between  himself  and  the  Rutgers  Fire 
Insurance  Company.  It  was  signed  on  the  part  of  the  company  by 
one  Kreiser  and  one  Fellows,  who  were,  at  the  time  of  its  execution, 
the  corporation's  secretary  and  president  respectively.  The  paper 
also  bore  the  corporate  seal  of  the  corporation.  The  defendant 
objected  to  the  reception  of  the  paper  upon  several  grounds,  and, 
among  others,  that  it  did  not  appear  that  the  act  of  the  president 
and  secretary  was  authorized  by  the  board  of  directors  of  the 
insurance  company.  The  objection  was  sustained  and  an  exception 
taken,  and  this  exception  and  others  of  the  same  nature  present  the 
principal  questions  to  be  determined  upon  this  appeal. 

The  appellant  contends  that  when  he  had  proved  that  the  con* 
tract  was  signed  by  the  president  and  secretary  of  the  insurance 
company,  and  that  it  bore  its  corporate  seal,  this  was  sufficient 
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prima  facie  to  authorize  its  admission  in  evidence.  This  is 
undoubtedly  the  general  rule.  (Cook  Corp.  §  722 ;  Trustees  Cana/n^ 
darqua  Academy  t.  McKechnie^  90  N,  Y.  618;  New  England 
Iron  Co.  V.  GhUb&rt  EL  R.  JR.  Co.^  91  id.  153 ;  Jowdan  v.  Z.  7.  Ji 
a.  Co.y  115  id.  381.)  This  rale  is  tersely  stated  in  Trustees 
Canandarqua  Academy  t.  McKeo/mie  {supra) :  " '  Where,' "  says 
the  court,  ^^ '  the  common  seal  of  a  corporation  appears  to  be  afSxed 
to  an  instrument  and  the  signatures  of  the  proper  officers  are  proved, 
the  courts  are  to  presume  that  the  officers  did  not  exceed  their 
authority  and  the  seal  itself  is  prvm^i  facie  evidence  that  it  was 
affixed  by  proper  authority.'"  But  when  the  contract  was  first 
offered,  it  affirmatively  appeared  that  the  seal  was  affixed,  not  by 
authority  of  the  board  of  directors,  but  by  the  authority  and  at  the 
request  of  the  president  of  the  company,  and  that  after  its  execution 
it,  or  a  duplicate,  was  kept  in  a  safe  to  which  only  the  secretary  and 
president  had  access.  The  general  rule  referred  to,  therefore,  did 
not  apply.  Farther  proof  was  required  to  the  effect  that  the  presi- 
dent was  authorized  by  the  board  of  directors  to  direct  that  the 
seal  be  affixed. 

But  it  seems  hardly  necessary  to  pursue  this  subject  further, 
because  if  error  were  committed  in  thus  excluding  the  contract,  the 
plaintiff  was  not  injured  by  it.  It  subsequently  appeared  from  the 
by-laws,  put  in  evidence  by  the  plaintiff  himself,  that  the  secretary 
and  president  had  no  power  to  make  a  contract  of  the  character  of 
the  one  referred  to  in  the  complaint ;  that  this  power  was  lodged  in 
the  board  of  directors  or  a  committee  consisting  of  five  of  its  mem- 
bers. That  portion  of  the  by-laws  which  is  material  to  the  question 
provides  that  the  committee  of  five  shall  ^^  have  referred  to  them  all 
applications  in  relation  to  the  establishment  of  agencies  and  the 
employment  of  agents,  and  with  the  concurrence  of  the  board,  author- 
ize and  establish  the  same."  The  plaintiff  was  a  member  of  the 
board  of  directors  at  the  time  the  alleged  contract  was  made,  and 
consequently  had  knowledge  of  this  by-law.  Therefore,  had  the 
court  received  the  contract  in  evidence  when  these  facts  appeared, 
it  would  have  been  required  to  strike  out  the  same  or  else  instruct 
the  jury,  in  the  absence  of  some  evidence  that  tlie  corporation  had 
ratified  or  adopted  the  contract,  that  it  was  not  binding  upon  it. 
No  evidence  whatever  was  offered  to  the  effect  that  the  corporation 
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had  authorized  the  making  of  the  contract,  nor  was  there  evidence 
sofficient  to  justify  a  finding  that  it  had  ever  ratified  the  act  of  the 
president  and  secretary  in  making  it ;  in  fact,  there  is  nothing  to 
show  that  its  existence  was  ever  communicated  to,  or  that  any  mem« 
ber  of  the  board  of  directors,  other  than  the  president  and  secretary 
aud  this  plaintiff,  had  knowledge  of  the  same.  This  being  the  situ- 
ation at  the  close  of  plaintiff's  case,  even  had  the  alleged  contract 
been  received  in  evidence,  the  court  could  not  have  done  otherwise 
than  have  granted  defendant's  motion  to  dismiss  the  complaint. 

The  judgment  appealed  from,  therefore,  must  be  aflirmed,  with 
costs. 

Vak  Bbttnt,  p.  J.,  Pattbbson,   O'Bbibn  and  Laughlik,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


J.  Henbt  Lake  and  Others,  Appellants,  v.  Hebman  Boghlowitz 

Respondent. 

Venus— change  of  ^  *' party"  in  the  Code  of  Civil  Procedure,  %  084,  defined-^ 
convenience  of  witneseee. 

The  word  "party/*  used  in  section  984  of  the  Code  of  Civil  Procedure,  which 
provides  that  certain  actions  shall  be  tried  in  the  county  in  which  one  of  the 
parties  resides,  only  applies  to  the  parties  to  the  record,  and  the  residence  of 
persons  who  are  not  parties  to  the  record,  but  who  are  the  real  parties  in  inter- 
est, cannot  be  considered. 

In  determining  whether  the  venue  of  an  action  should  be  changed  for  the  con- 
venience of  witnesses,  the  convenience  of  the  witnesses  whose  testimony  will 
be  material  and  competent  can  alone  be  considered. 

Appeal  by  the  plaintiffs,  J.  Henry  Lane  and  others,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  30th  day  of  July,  1902,  changing  the  place  of  trial  of  the  action 
from  the  county  of  New  York  to  the  county  of  Albany. 

T.  B.  Chancellory  for  the  appellants. 

O.  Herbert  Cone^  for  the  respondent 
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MoLauohlin,  J. : 

This  action  was  brought  to  recover  damages  for  the  breach  of  a 
contract 

After  issne  had  been  joined  the  defendant  moved  to  change 
the  place  of  trial  from  the  county  of  New  York  to  the  county  of 
Albany,  upon  the  ground  that  the  latter  was  the  proper  county  for 
the  trial  of  the  action,  and  also  for  the  convenience  of  witnesses. 
The  motion  was  granted,  as  appears  from  the  opinion  delivered  by 
the  learned  justice  sitting  at  Special  Term,  upon  the  ground  that 
Albany  was  the  proper  county,  and  the  plaintiffs  have  appealed. 

The  statute  provides  (Code  Civ.  Proc.  §  984)  that  an  action  of 
this  character  must  be  tried  in  the  county  in  which  one  of  the  par- 
ties resided  at  the  commencement  thereof.  An  action  must  be  tried 
in  the  name  of  the  real  party  in  interest.  The  statute  (§  446  et  seq) 
so  provides,  and  the  sense  in  which  the  word  "  party  "  is  used  in  the 
statute,  therefore,  manifestly  refers  to  a  party  to  the  action,  who  alone 
must  be  considered  for  the  purpose  of  determining  the  place  of  trial. 
This  was  substantially  held  in  Seeley  v.  Clark  (78  N.  Y.  220)  where 
the  court  said :  "  The  words  '  party  to  an  action '  *  *  *  include 
parties  to  the  record  and  no  one  else.  Such  is  their  legal  and 
ordinary  meaning.  Mead,  the  person  whose  examination  was 
directed,  it  is  conceded,  is  not  one  of  those  parties.  That  he  is  a 
party  in  interest  is  not  sufficient.     lie  is  still  *  a  person  not  a  party.' " 

The  defendant's  contention,  which  apparently  was  adopted  by 
the  Special  Term,  seems  to  have  been  that  there  were  others  not 
parties  to  the  action  who  were  the  real  parties  in  interest,  and  that 
considering  their  residence,  the  place  of  trial  ought  to  bo  changed. 
In  this  we  think  the  Special  Term  erred.  Nor  do  we  think  it  suf- 
ficiently appeared  to  enable  the  Special  Term  to  adjudicate  thereon, 
that  the  plaintiffs  were  not  the  real  parties  in  interest,  even  if  that 
fact  could  have  been  considered  (which  it  could  not)  upon  the  motion 
to  change  the  place  of  trial.  Therefore,  upon  this  ground  the 
motion  should  have  been  denied. 

We  are  also  of  the  opinion  that  a  proper  case  was  not  made  for 
a  change  of  the  place  of  trial  for  the  convenience  of  witnesses. 
The  place  of  trial  of  an  action  may  be  changed  whenever  it  is  made 
to  appear  that  the  convenience  of  witnesses  and  the  ends  of  justice 
will  be  promoted  by  the  change.    (Code  Civ.  Proc.  §  987.)    But  the 
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statute  which  permits  a  change  for  this  purpose  manifestly  refers  to 
witnesses  whose  testimony  will  be  material  and  competent  npon  the 
trial  of  the  issues  involved.    The  place  of  trial  cannot  be  changed 
where  the  testimony  of  alleged  witnesses  would  be  immaterial  or 
incompetent.     Applying  this  rule  to  the  facts  set  out  in  the  moving 
papers,  it  at  once  becomes  apparent,  after  even  a  casual  examination 
of  the  facts  therein  stated,  that  a  case  was  not  made  which  justified 
an    order  changing  the  place  of  trial.    In  the  amended   answer 
allegations  are  set  forth  to  the  effect  that  the  plaintiffs,  at  the  time 
the  sale  of  the  goods  referred  to  in  the  complaint  was  made,  were 
acting  as  the  agents  of  two  corporations  —  one  foreign  and  the 
other  domestic.     One  of  the  reasons  assigned  for  the  change  of  the 
place  of  trial  was  that  it  would  be  necessary  to  prove  by  the  Secre- 
tary of  the  State  of  New  York  that  the  foreign  corporation  had  not 
complied  with  the  statute  so  as  to  entitle  it  to  sue  in  this  State,  and 
also  by  another  witness  that  such  corporation  had  not  complied  with 
the  Tax  Law  so  as  to  entitle  it  to  sue.     The  corporation  referred  to 
is  not  a  party  to  the  action,  and  if  it  were,  the  facts  sought  to  be 
estabUshed  by  these  two  witnesses  are  not  a  sufficient  ground  for 
changing  the  place  of  trial,  because  the  court  can  see  that  such  facts, 
if  established  at  all,  could  be  by  documentary  evidence.    If  it  were 
otherwise,  what  the  defendant  desires  to  prove  is  of  no  importance 
whatever.     What  the  affidavit  states  in  this  respect  is  that  such  cor- 
poration had  not  complied  with  the  General  Corporation  Law  (Laws 
of  1892,  chap.  687,  §  15);  had  not  complied  with  the  Tax  Law 
(Laws  of  1896,  chap.  908,  §  181).    When  it  is  not  stated.    The 
time  referred  to,  therefore,  may  have  been  long  prior  to  the  com- 
mencement of  the  action,  and  even  prior  to  the  sale  of  the  goods 
referred  to  in  the  complaint    There  is  not  a  suggestion  of  a  fact 
contained  in  the  moving  papers  from  which  it  can  be  even  inferred 
that  this  corporation  at  the  time  of  the  sale  of  the  goods  alleged, 
and  at  the  commencement  of  the  action,  had  not  fully  complied  with 
the  statute  so  as  to  enable  it  to  transact  business  in  this  State  and 
to  maintain  an  action  to  enforce  any  claim  which  it  might  have.    It 
is  also  claimed  that  the  witnesses  Mincher  and  Stone  were  necessary 
and  material  in  order  to  enable  the  defendant  to  prove  that  the 
plaintiffs  were  selling  yam  manufactured  by  the  Dillon  Cotton  Mills, 
a  foreign  corporation,  and  that  such  corporation  was  doing  business 
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in  this  State.  But  if  this  be  conceded,  how  is  it  material?  There 
is  no  statute  which  prevents,  so  far  as  we  are  aware,  the  Dillon  Cot- 
ton Mills  selling  yam  in  the  State  of  New  York,  or  to  prevent  the 
plaintifEs  selling  any  goods  manufactured  by  such  corporation.  It 
is  true  it  is  alleged  in  the  amended  answer  that  plaintifEs  were 
acting  as  agents  of  certain  corporations,  but  it  is  not  intimated  in 
the  affidavits  that  the  defendants  can  prove  that  fact  by  either  of  the 
witnesses  referred  to.  All  that  is  claimed  that  can  be  proved  by  them 
is  that  the  plaintiffs  were  selling  yam  manufactured  by  a  foreign 
corporation.  As  to  the  witnesses  Dabney  and  Fowler,  all  that  is 
claimed  is  that  they  are  freight  agents  at  Cohoes,  and  know  what 
the  freight  rates  on  goods  to  be  shipped  would  be.  It  is  not  diffi- 
cult for  the  court  to  see  that  these  facts  could  be  established  by 
witnesses  residing  in  the  city  of  New  York  as  well  as  by  witnesses 
residing  in  the  county  of  Albany. 

This  leaves  only  two  other  witnesses  —  the  defendant  himself 
and  his  bookkeeper  —  and  it  has  many  times  been  held  that  the  place 
of  trial  will  not  be  changed  to  suit  the  convenience  of  a  party  to 
an  action,  and  we  do  not  think  it  should  be  changed  to  suit  the 
convenience  of  one  witness  alone. 

It  follows  that  the  order  appealed  from,  therefore,  must  bo 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the  motion 
denied,  with  ten  dollars  costs. 

Van  Beuht,  P.  J.,  Pattbbson,  O'Bbien  and  Latjohlin,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


Chablss  Francis  Jonbs,  Respondent,  v,  Gborgb  Habby  Lester, 

Appellant. 

Btferenee — it  cannot  be  ordered  until  an  ieeue  a»  to  the  existence  of  a  partnerahip 

is  Jirst  determined. 

Where  the  complaint,  in  an  action  for  an  accounting,  alleges  that  the  parties 
were  copartners  and  the  answer  denies  the  existence  of  the  partnerBhip,  an 
order  of  reference  cannot  be  granted,  under  section  1018  of  the  Code  of  Civil 
Procedure,  until  the  issue  as  to  the  existence  of  the  partnership  has  been  first 
determined. 
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Appeax  by  the  defendant,  George  Harry  Lester,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on  the 
8th  day  of  August,  1902,  appointing  a  referee  to  hear  and  deter- 
mine the  isBuefi  raised  in  the  action. 

Edm/und  W.  Powers^  for  the  appellant. 

Charles  W.  Lefler^  for  the  respondent. 

McLaughlin,  J. : 

This  action  was  brought  for  an  accounting.  The  complaint 
alleged,  among  other  things,  that  at  a  time  stated  the  plaintiff  and 
defendant  entered  into  a  partnership  agreement  for  the  purpose, 
among  others,  of  conducting  a  general  brokerage  business,  and  by 
the  terms  of  which  the  net  profits  accruing  from  the  business  trans- 
acted were  to  be  equally  dirided  between  plaintiff  and  defendant. 
The  answer,  among  other  things,  denied  the  existence  of  the  agree- 
ment alleged. 

After  issue  had  been  joined  the  plaintiff  moved  that  the  issue 
involved  be  sent  to  a  referee  to  hear  and  determine.  The  motion 
was  granted  and  defendant  has  appealed.  The  motion  should  have 
been  denied.  The  action  is  in  equity  and  the  right  to  equitable 
relief  depends  solely  upon  the  existence  of  the  agreement  alleged  in 
the  complaint,  and  this  having  been  denied  in  the  answer,  it  was  the 
issue  to  be  tried.  This  issue  does  not  require  the  examination  of  a 
long  account,  or  bring  the  case  within  the  provisions  of  the  Code 
(§  1013)  which  authorize  a  compulsory  reference.  The  law  seems 
to  be  well  settled  that  in  an  action  of  this  character  a  reference 
cannot  be  ordered  until  it  has  first  been  determined  whether  the 
parties  are  or  have  been  copartners.  {Jordcm  v.  UnderhiU^  71 
App.  Div.  559 ;  Knox  v.  Qleasony  63  id.  99 ;  AveriU  v,  Emerson^ 
74  Hun,  157 ;  SUoh  v.  Colorado  Fud  dk  Iron  Co.,  142  N.  Y.  236.) 

The  order  appealed  from,  therefore,  must  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  denied,  with  ten 
doUars  costs. 

Van  BBuwr,  P.  J.,  O'Bbibn,  Inobahah  and  Hatch,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 
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William  Sheehan,  Appellant,  v.  William  Ekbe,  Respondent. 

AMignment  of  a  leoie  by  an  uneduccUed  clieni  to  his  legal  advi$er  —  in  an  action  by 
the  client  to  aet  it  (uide  the  burden  of  showing  that  no  unfair  adtantage  teae  taken 
reeti  on  the  attorney. 

In  an  action  brought  to  have  an  assignment  of  a  lease  of  certain  real  estate  la 
the  city  of  New  York  declared  fraudulent  and  void  or  to  have  such  assign- 
ment declared  one  in  trust  for  the  benefit  of  the  plaintiff's  creditors  and 
reformed  accordingly,  it  appeared  that  the  plaintiff,  who  was  a  man  well 
advanced  in  years  and  barely  able  to  read  and  write,  in  1891  took  a  lease  for  a 
term  of  ten  years,  with  the  privilege  of  fifteen  years'  renewal,  of  certain  real 
estate  in  the  city  of  New  York  at  an  annual  rental  of  $5,000;  that  in  1895,  after 
the  plaintiff  had  erected  buildings  upon  the  leasehold  estate,  costing  upwards 
of  $21,000,  he  obtained  a  loan  from  one  Ruppert  of  $6,000  and  gave  as  security 
for  the  payment  thereof  a  mortgage  upon  his  leasehold  estate. 

At  the  time  the  loan  was  made  one  Fitch  was  Ruppert's  attorney,  and  the  defend- 
ant, who  was  a  lawyer  employed  in  Fitch's  oflice,  attended  to  a  considerable 
part  of  Ruppert's  business,  including  the  loan  to  the  plaintiff.  The  plaintiff 
spent  the  money  loaned  to  him  by  Ruppert  in  the  erection  of  new  buildings 
upon  the  premises,  and  in  December,  1895,  the  sums  invested  by  him  in  build- 
ings amounted  to  over  $90,000.  At  about  this  time  his  unsecured  claims 
amounted  to  $2,100  and  the  holders  of  such  claims  were  pressing  him  for  pay- 
ment. He  then  applied  to  Ruppert  for  a  further  loan  sufficient  to  pay  off  the 
claims,  but  his  application  was  denied.  He  persisted  in  renewing' such  appli- 
cation and  frequently  advised  and  consulted  with  the  defendant;  gave  the  lat* 

'  ter  a  list  of  his  creditors  together  with  the  amount  of  their  respective  claims; 
informed  him  as  to  the  details  of  his  property  and  business  and  the  income 
therefrom.  In  April,  1896,  he  was  finally  advised,  either  by  the  defendant  or 
some  one  else  apparently  acting  in  Ruppert's  interest,  to  make  an  assignment 
of  his  lease  to  the  defendant,  and  that  if  he  did  not  do  so  an  action  would  be 
instituted  to  foreclose  the  Ruppert  mortgage.  Upon  his  refusal  to  make  the 
assignment  an  action  was  commenced  on  the  10th  day  of  April,  1896,  to  fore- 
close the  Ruppert  mortgage. 

The  plaintiff  then  applied  to  the  defendant  to  aid  him  in  effecting  a  settlement 
with  Ruppert.  He  was  unable  to  effect  such  a  settlement,  and  three  days 
after  the  foreclosure  action  was  instituted  the  plaintiff  delivered  to  the  defend 
ant,  for  the  nominal  consideration  of  one  dollar,  an  absolute  assignment  of  the 
lease,  including  the  right  of  renewal.  The  defendant,  however,  who  drew 
the  lease  himself,  testified  that  the  actual  consideration  therefor  was  an  agree- 
ment by  him  to  pay  off  the  plaintiff's  unsecured  claims,  satisfy  and  discharge 
one-half  of  the  Ruppert  mortgage  and  divide  equally  with  the  plaintiff  the 
net  rents  received.  The  plaintiff  contradicted  this  testimony  and  alleged  that 
when  the  defendant  read  the  lease  to  him  he  did  not  read  it  according  to  its 
terms.    Immediately  after  the  execution  of  the  assignment  the  defendant  took 
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poBseanon  of  the  leuehold  estate,  collected  the  rents  and  paid  one-half  to  the 
plaintiff,  retaining  the  other  half  for  himself.  The  amount  which  the  defend- 
ant received  from  the  premises  amounted  to  about  1142.50  a  month. 

The  trial  court,  while  of  the  opinion  that  the  transaction  was  suspicious  as  far  as 
the  defendant  was  concerned,  reached  the  conclusion  that  this  was  not  enough 
to  warrant  the  correction  of  the  assignment  for  fraud  or  mistake,  and  dismissed 
the  plaintiff's  complaint. 

EM,  that,  under  the  circumstances  disclosed  by  the  evidence,  it  was  incumbent 
upon  the  defendant  to  prove  that  the  plaintiff  fully  understood  the  contents 
and  effect  of  the  assignment  of  the  lease  and  to  show  that  the  defendant  did 
ix>t  take  undue  and  unconscionable  advantage  of  the  plaintiff; 

That,  as  the  learned  trial  justice  had  applied  an  erroneous  rule  of  law  to  the 
facts,  the  judgment  should  be  reversed  and  a  new  trial  ordered. 

Appbal  by  the  plaintiff,  William  Sheehan,  from  a  judgment  of 
the  Snpreme  Court  in  f aror  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  8th  day  of  April, 
1902,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
New  York  Special  Term,  and  also  from  an  order  entered  in  said 
derk's  office  on  the  29th  day  of  April,  1902,  denying  the  plaintiff's 
motion  to  correct  the  judgment  entered  as  aforesaid  by  striking 
therefrom  the  words  ^^  upon  the  merits." 

John  J.  Zenehauj  for  the  appellant. 

Grant  C.  Fox^  for  the  respondent. 

McLaughlin,  J. : 

This  action  was  brought  to  have  an  assignment  of  a  lease  of  cer- 
tain real  estate  in  the  city  of  New  York  declared  fraudulent  and 
void  and  canceled  of  record,  or  else  to  have  such  assignment 
declared  one  in  trust  for  the  benefit  of  plaintiff's  creditors  and 
reformed  accordingly,  and  to  compel  defendant  to  account  for  the 
rents  received,  and  for  other  relief. 

The  answer  admitted  the  assignment  of  the  lease,  but  denied 
the  other  material  allegations  of  the  complaint.  It  also  alleged,  as 
a  separate  defense,  that  the  plaintiff  assigned  the  lease  to  the  defend- 
ant upon  his  agreeing  to  advance  a  sum  sufficient  to  discharge  cer- 
tain judgments  and  claims  which  existed  against  the  plaintiff,  pay 
off  one-half  of  a  mortgage  of  $6,000  on  the  leasehold  estate,  and 
after  reimbursing  himself  for  the  moneys  advanced,  equally  divide 
App.  Div.— Vol.  LXXVIL        12 


Digitized  by 


Google 


178  SHEEHAN  v.  ERBE. 

F1B8T  Dbpabtmbht,  Dbgbmbbb  Tebx,  1902.  [Vol.  77. 

the  net  rentals  between  the  parties,  and  that  the  defendant  had  fnll j 
performed  the  agreement  upon  his  part. 

The  court  at  Special  Term  reached  the  conclusion  that  upon  the 
facts  presented  the  plaintiff  was  not  entitled  to  any  relief,  and 
directed  a  dismissal  of  the  complaint.  From  the  judgment  entered 
upon  a  decision  to  this  effect  the  plaintiff  has  appealed. 

The  action  is  in  equity,  and  whether  or  not  the  court  ought  to 
have  exercised  the  power  which  it  possessed  in  the  plaintiff's  behalf  , 
depends  of  course  upon  the  facts  established  at  the  trial,  and  in 
order  to  determine  whether  it  erred  in  refusing  to  grant  the  plain- 
tiff any  relief,  at  least  a  brief  examination  of  such  facts  is  necessary. 

The  plaintiff  is  well  advanced  in  years.  He  possesses  very  lit  do 
education,  being  barely  able  to  read  and  write.  In  1891  he  leased^ 
for  a  term  of  ten  years,  with  privilege  of  fifteen  years'  renewal^ 
certain  real  estate  in  the  city  of  New  York,  for  which  he  agreed  to 
pay  an  annual  rental  of  $5,000.  Immediately  following  the  execution 
of  the  lease  he  commenced  to  erect,  and  in  1895  had  succeeded  in 
erecting  upon  the  leasehold  estate,  buildings  which  cost  upwards  of 
$21,000.  Some  time  during  the  year  just  mentioned  he  applied  to 
one  Ruppert  for  a  loan  to  enable  him  to  erect  additional  buildings^ 
and,  after  considerable  negotiations,  Euppert  did  loan  him  $3,000^ 
taking  as  collateral  security  for  the  payment  of  the  same  a  mortgage 
upon  his  leasehold  estate.  Shortly  thereafter  Ruppert  loaned  him 
the  further  sum  of  $3,000,  and  a  mortgage  was  then  given  for 
$6,000,  presumably  to  cover  both  loans,  although  the  first  mortgage 
was  not  satisfied  of  record.  When  these  loans  were  made  one  Fitch 
was  Ruppert's  attorney.  The  defendant,  a  lawyer,  was  employ^ 
in  Fitch's  office,  and  it  seems  to  have  been  his  duty  as  such  employee 
to  attend  to  a  considerable  part  of  Ruppert's  business,  looking  after 
chattel  mortgages,  etc.,  and  in  this  connection  it  also  appeared  that 
he  drew  the  first  mortgage,  witnessed  plaintiff's  signature  thereto 
and  took  his  acknowledgment.  The  money  which  plaintiff  obtained 
from  Ruppert  he  expended  in  new  buildings  upon  the  premises 
covered  by  the  lease,  and  in  December,  1895,  had  spent  for  this  pur- 
pose something  over  $11,000,  making  a  total  investment  by  him  in 
buildings  of  over  $30,000.  About  this  time,  or  shortly  thereafter, 
he  became  indebted  to  various  persons  for  materials  used  in  the  con- 
struction of  his  buildings  in  something  like  $2,100,  exclusive  of  the 
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Buppert  mortgage.  Some  or  all  of  these  persons  were  pressing  him 
for  payment  of  their  respective  claims,  some  of  which  had  been 
reduced  to  jadgments,  executions  issued  thereon  and  returned  unsat- 
isfied, and  proceedings  supplementary  to  execution  instituted.  In 
his  embarrassment  he  applied  to  Euppert  for  a  further  loan  su£S- 
cient  to  pay  off  these  claims.  The  application  was  denied.  He 
nevertheless  continued,  until  the  early  part  of  April,  1896,  to  urge 
Ruppert  to  help  him  in  his  trouble,  making  frequent  visits  to  his 
office,  where  he  often  met  the  defendant  and  consulted  and  advised 
with  him  as  to  what  could  be  done  to  relieve  him  from  his  financial 
difficulties.  Finally  he  was  advised,  according  to  his  testimony, 
either  by  the  defendant  or  some  one  else,  apparently  acting  in  Rup- 
pert's  interest,  tha))  he  had  better  make  an  assignment  of  his  lease, 
and  when  asked  to  whom  it  should  be  made,  he  was  told  to  the 
defendant,  which  statement  was  coupled  with  a  further  one  that  if 
he  did  not  do  so,  an  action  would  be  instituted  to  foreclose  the  Rup- 
pert mortgage,  and  on  the  10th  of  April,  1896  —  he  in  the  mean- 
time having  refused  to  make  an  assignment  of  the  lease  —  an  action 
was  brought  by  Ruppert  to  foreclose  his  mortgage,  the  defendant 
making  the  verification  to  the  complaint.  Simultaneously  with  the 
commencement  of  that  action  the  plaintiff  therein  applied  for  the 
appointment  of  a  receiver  of  the  interest  sought  to  be  foreclosed. 
As  soon  as  the  foreclosure  action  was  commenced  the  plaintiff  placed 
all  of  the  papers  in  the  hands  of  the  defendant  to  see  if  be  could  not 
effect  a  settlement  of  some  kind  with  Ruppert.  It  also  appeared  that 
about  this  time  plaintiff  frequently  advised  and  consulted  with  the 
defendant,  gave  him  a  list  of  his  creditors,  together  with  the  amount 
of  their  respective  claims,  informed  him  as  to  the  details  of  his  prop- 
erty and  business  and  the  income  therefrom.  Being  unable  to  make 
any  settlement  with  Ruppert  as  to  the  foreclosure  action,  or  to  get 
him  to  advance  any  further  money,  on  the  thirteenth  of  April  — 
three  days  after  the  foreclosure  action  was  instituted  —  the  plaintiff 
delivered  to  the  defendant,  for  the  nominal  consideration  of  one 
dollar,  an  absolute  assignment  of  the  lease,  including  the  right  of 
renewal.  The  defendant,  however,  testified  at  the  trial  that  the 
actual  consideration  was  an  agreement  upon  his  part  to  pay  off  the 
claims  which  existed  against  the  plaintiff  at  the  time  the  assignment 
was  made,  satisfy  and  discharge  one-half  of  the  Ruppert  mortgage^ 
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and  to  divide  equally  with  the  plaintiff  the  net  rents  received.  This 
was  contradicted  by  the  plaintiff.  The  defendant  drew  the  assign- 
ment himself  and,  according  to  plaintiff's  testimony,  then  handed 
it  to  him  to  read,  which,  being  unable  to  do,  the  defendant  read  it 
to  him,  but  not  according  to  its  terms.  Immediately  following  the 
execution  of  the  assignment  the  defendant  took  possession  of  the 
leasehold  estate,  collected  the  rents  and  paid  therefrom  one-half  to 
the  plaintiff,  retaining  the  other  half  for  himself,  except  as  to  the 
rent  of  a  saloon,  of  which  it  seems  the  plaintiff  had  the  whole. 
According  to  the  defendant's  own  testimony,  from  the  1st  of  April, 
1895,  until  the  1st  of  January,  1902,  he  collected  $53,151.42;  of 
this  sum  he  paid  the  ground  rent,  $28,749.94;  to  the  plaintiff, 
$15,069.77,  and  retained  for  himself  $9,810.04';  and  that  if  the 
present  rental,  $9,425  per  year,  continued  for  the  next  fifteen  years, 
he  would  receive  the  same  as  he  was  getting  at  the  time  of  the  trial, 
viz.,  $142.50  per  month. 

The  trial  court,  while  of  the  opinion  that  the  transactions  were 
suspicious,  so  far  as  the  defendant  was  concerned,  reached  the  con- 
clusion that  this  was  not  enough  to  warrant  the  correction  of  the 
assignment  for  fraud  or  mistake ;  that,  to  justify  that,  the  testimony 
must  be  ^'  clear,  unequivocal  and  convincing."  The  learned  justice 
seems  to  have  overlooked  the  fact  that  there  was  here  a  confidential 
relation  existing  between  the  parties,  and  that  in  addition  thereto 
they  did  not  deal  upon  a  plane  of  equality  by  reason  of  the  strength 
and  superior  knowledge  of  one,  and  the  weakness  and  confidence 
and  dependence  justifiably  reposed  of  the  other,  and  that  the  rule 
referred  to,  therefore,  had  no  application  whatever.  On  the  con- 
trary,  the  rule  to  be  applied  was  that,  there  being  suspicious  circum- 
stances  by  reason  of  the  facts  stated,  the  burden  was  put  upon  the 
defendant  of  showing  that  the  transaction  was  a  fair  one,  and  that 
no  undue  advantage  of  the  plaintiff  was  taken  by  him.  {Green  v. 
jRowarthy  113  K  Y.  462 ;  Fisher  v.  Bishop^  108  id.  25 ;  Cawee  v. 
ComeUy  75  id.  99 ;  Rosevear  v.  SvUivan^  47  App.  Div.  421.)  Every 
contract  must  be  fair  —  that  is,  it  must  be  free  from  deceit,  fraud  or 
misrepresentation  practiced  by  one  of  the  contracting  parties  upon 
the  other,  and  whenever  a  court  of  equity  can  see  that  undue  and 
unconscionable  advantage  has  been  taken  by  one  of  the  parties,  by 
reason  of  a  confidential  relation  existing  between  them  at  the  time 
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the  contract  was  made,  or  that  thej  did  not  then  deal  upon  a  plane 
of  equality  by  reason  of  the  facts  stated,  it  never  hesitates  to  exer- 
cise its  equitable  powers  to  enforce  a  right  or  to  prevent  the  con- 
summation of  a  wrong. 

That  there  were  suspicions  circumstances  sufficient  to  cast  upon  the 
defendant,  under  the  rule  above  alluded  to,  the  burden  of  proving 
that  the  plaintiff  fully  understood  the  contents  and  effect  of  the 
assignment,  and  that  defendant  did  not  take  undue  and  unconscion- 
able advantage  of  him,  cannot,  we  think,  be  seriously  questioned 
and  especially  in  view  of  the  relations  which  existed  between  them, 
to  say  nothing  of  the  pecuniary  value  of  the  contract  which  the 
defendant  obtained,  or  that  the  assignment  of  the  lease,  absolute 
upon  its  face,  was  not  in  fact  what  it  really  purported  to  be,  and 
that  the  agreement  between  the  parties  was  not  correctly  expressed 
therein. 

The  trial  proceeded  upon  a  wrong  theory,  the  learned  justice 
sitting  at  Special  Term  applied  a  wrong  rule  of  law  to  the  facts, 
and  for  these  reasons  the  judgment  appealed  from  must  be  reversed 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event 

Van  Bbunt,  P.  J.,  O'Bbibn,  Inobaham  and  Hatch,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Thb  Pbofle  of  the  State  of  New  Tobk  ex  rel.  Ohables  L. 
Cooke,  Appellant,  v.  Pebez  M.  Stewabt,  Superintendent  of 
Buildings  for  the  Borough  of  Manhattan  in  the  Oity  of  New 
York,  Bespondent. 

Mamdamtu  to  compel  a  tup&Hntendent  of  building$  to  sftfores  the  bwUding  law  — the 
ownere  of  buUdinge  to  be  affefited  thereby  are  neeeeeary  parties — renew  by  the 
eourte  cf  the  euperintendenfa  approval  qf  materials  used. 

A  writ  of  mandamus  to  compel  the  superintendent  of  buildings  of  the  borough 
of  Manhattan  to  take  such  action  as  may  be  necessary  to  prevent  an  alleged 
violation  of  section  105  of  the  Building  Ck)de,  in  the  construction  of  three  new 
buildings,  which  have  at  the  time  been  substantially  completed  or  are  in  the 
process  of  construction,  will  not  be  issued  where  it  appears  that  the  action 
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which  it  is  asked  that  the  superintendent  of  buildings  be  compelled  to  take 
will  involve  the  destruction  of  the  buildings  to  a  greater  or  leas  extent,  and 
that  the  owners  of  the  buildings  have  not  been  nmde  parties  to  the 
proceedings. 
QiuBre,  whether,  if  it  appears  that  the  superintendent  of  buildings  approved  of 
the  materials  used  in  the  construction  of  the  buildings  in  question,  his  action 
in  the  premises  can  be  reviewed  by  the  court,  and  also  whether.  If  his  action  is 
reviewable  by  the  court,  a  citizen  and  resident  of  the  borough  in  which  the 
buildings  are  erected  may  institute  the  proceeding  to  review  the  superintend- 
ent's action. 

Appeal  by  the  relator,  Charles  L.  Cooke,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  o£Sce  of  the  clerk  of  the  connty  of  Kew  York  on  the  25th 
day  of  September,  1902,  denying  the  relator's  motion  for  an  altemar 
tive  writ  of  mandamus. 

Austin  E.  Preasingerj  for  the  appellant 
Matthew  C.  Fleming^  for  the  respondent. 

MoLauohuk,  J. : 

The  relator,  a  resident  and  citizen  in  the  borough  of  Manhattan 
in  the  city  of  Kew  York,  applied  to  the  court  for  an  alternative 
writ  of  mandamus  to  compel  the  defendant,  as  the  superintendent 
of  buildings  of  such  borough,  to  enforce  the  provisions  of  section 
105  of  the  Building  Code,  and  take  such  action  as  might  be  neces- 
*49ary  to  prevent  the  violation  thereof  in  the  construction  of  three 
Jbuildings  specified,  which  were  the  St.  Regis  Hotel,  the  Hanover 
National  Bank  building  and  the  Lord's  Court  building,  which  were 
at  the  time  the  petition  was  made  new  buildings  which  had  then 
been  substantially  completed,  or  were  in  the  process  of  construction. 

The  section  of  the  Building  Code  referred  to  provides  that  when 
the  height  of  a  fireproof  building  exceeds  twelve  stories,  or  more 
than  150  feet,  the  floor  surfaces  shall  be  of  stone,  cement,  rock 
asphalt,  tiling  or  similar  incombustible  material ;  that  the  sleepers 
and  floors  may  be  of  wood  treated  by  some  process  approved  by 
the  board  of  buildings  (the  powers  and  duties  of  the  board  of  build- 
ings have  been  conferred  upon  the  superintendent  of  buildings  by 
section  408  of  the  revised  charter  of  the  city  of  New  York,  Laws  of 
1901,  chap.  466)  so  as  to  render  the  same  fireproof ;  that  all  outside 
window  frames  shall  be  of  metal  or  wood  covered  with  metal ;  that 
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the  inside  window  frames,  doors,  trim  and  other  interior  finish  may 
be  of  wood,  either  covered  with  metal  or  else  treated  by  some  pro- 
cess which  will  render  the  same  fireproof :  and  that  all  the  partitions 
shall  be  of  fireproof  material. 

The  petition  for  the  writ  aUeged,  in  substance,  that  prior  to  the 
commencement  of  the  proceeding,  the  owners  of  the  buildings 
referred  to,  who  were  not  named  or  made  parties  to  the  proceed- 
ing, were  respectively  engaged  in  the  erection  of  the  buildings 
stated,  each  of  which  came  within  the  provisions  of  the  ordinance,  in 
that  they  were  more  than  150  feet  in  height ;  that  such  owners  had 
not  complied  with  the  requirements  of  section  105  of  the  fiuilding 
Code,  in  that  ^^  wood  has  been  and  is  being  used  in  the  construction 
of  bucks,  studding  and  partitions,  which  has  not  been  treated  by  some 
process  to  render  the  same  fireproof ;  *  *  *  (that)  sleepers  have 
been  and  are  being  used  in  the  construction  thereof  which  have 
not  been  treated  by  some  process  to  render  the  same  fireproof ; " 
and  that  the  respondent  had  due  notice  of  these  facts,  notwithstand- 
ing which  he  had  neglected  and  failed  to  discharge  his  duty  in  the 
premises. 

The  return  to  the  writ  denied  the  material  allegations  of  the 
petition  and  especially  the  allegations  to  the  effect  that  the  con- 
struction  of  the  buildings  failed  to  comply  with  the  provisions  of 
the  Building  Code,  and  set  forth  facts  which,  if  true,  constituted  a 
perfect  defense  to  the  motion. 

The  motion  was  denied,  and  from  that  order  the  relator  has 
appealed.  The  buildings  referred  to,  as  already  stated,  either  were 
or  had  been  substantially  completed,  and  to  have  compelled  the 
superintendent  of  buildings  to  do  what  the  relator  asked,  would 
work  a  material  injury  to,  if  not  a  substantial  destruction  of,  the 
buildings  themselves.  It  would  certainly  destroy  property  to  a 
greater  or  less  extent,  and  property  cannot  be  destroyed,  so  far  as  I 
am  aware,  under  any  recognized  rule  of  law,  unless  its  owner  has 
first  been  heard  upon  that  subject.  Here,  as  already  said,  the 
owners  of  the  buildings  were  not  made  parties  to  the  proceedings. 
What  their  answer  would  be  to  the  charge  that  they  had  violated  the 
Building  Code  in  using  materials  in  the  construction  of  their  respec- 
tive buildings,  we  are  unable  to  say,  and  the  court  ought  not  to 
interfere  with  their  property  rights  by  ordering  the  superintendent 
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of  buildings  to  remove  any  part  of  the  materials  nsed  uDtil  the 
owners  have  first  been  heard.  They  are  entitled  to  their  day  in 
court.  {People  ex  rel.  Francis  v.  Common  CotmcU,  78  N".  Y.  83  ; 
Matter  of  Silton  Bridge  Construction  Co.y  18  App.  Div.  24 ; 
People  ex  rel.  BaUou  v.  Wendell,  57  Hun,  862.) 

It  has  been  suggested,  and  it  seems  to  have  been  the  view  enter- 
tained by  the  justice  sitting  at  Special  Term,  that  the  action  of  the 
superintendent  of  buildings  cannot  be  reviewed  by  the  court,  inas- 
much as  it  appears  from  the  return  that  he  approved  of  the  materials 
used  and  that  his  act  was  a  judicial  one.  I  am  unwilling  to  place  my 
affirmance  of  this  order  upon  that  ground.  The  superintendent  of 
buildings  is  a  public  officer,  and  if  he  refused  to  act  at  all,  or  acted  in 
such  a  way  that  the  court  could  see  that  there  was  no  justification 
for  his  act,  I  think  his  action  could  be  reviewed  and  that  he  could 
be  compelled,  in  the  one  instance,  to  act,  and  in  the  other,  to  refrain 
from  acting.  It  is,  however,  unnecessary  for  the  court  at  this  time 
to  pass  upon  this  question,  inasmuch  as  its  determination  is  not 
necessarily  involved  in  the  disposition  to  be  made  of  the  appeal.  It 
is  also  suggested  that  the  relator  does  not  show  that  he  has  sufficient 
interest  in  the  subject-matter  of  the  proceeding  to  enable  him  to 
maintain  it,  but  in  view  of  the  conclusion  at  which  we  have  arrived, 
it  is  also  unnecessary  to  pass  upon  this  question.  It  is  proper,  how- 
ever, to  state  that  it  does  appear  that  the  relator  is  a  citizen  and  resi< 
dent  of  the  borough  of  Manhattan  in  the  city  of  New  York,  where 
the  violations  of  the  ordinance  are  alleged  to  have,  and  now  are, 
taking  place,  and  this  would  seem  to  bo  sufficient  to  enable  him  to 
maintain  a  proceeding  to  compel  a  public  official  to  perform  his  duty. 
{People  ex  rd.  WaUer  v.  Supervisors  of  StUlvvan  Co.,  66  N".  Y. 
249 ;  People  ex  rel.  KcUai  v.  Common  Council^  77  id.  511 ;  People 
ex  rel.  PlaU  v.  Bice,  144  id.  249.) 

Upon  the  ground,  therefore,  that  the  owners  of  the  buildings 
were  not  made  parties  to  the  action,  I  am  in  favor  of  an  affirmance 
of  this  order,  without  considering  or  passing  upon  the  other  ques- 
tions raised. 

The  order  appealed  from,  therefore,  must  be  affirmed,  with  ten 
dollars  costs  and  disbursements. 

O'Bbibn,  J.,  concurred ;  Lauohlik,  J.,  concurred  in  result 
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Van  Bbunt,  P.  J.  (concnrring) : 

I  concur  in  the  resalt.  I  am  also  of  the  opinion  that  the  pIainti£E 
in  this  case  has  no  standing  in  court.  He  is  simply  a  resident  and 
citizen  of  the  borough  of  Manhattan  in  the  city  of  New  York  and 
has  no  greater  interest  in  the  subject-matter  of  this  application  than 
any  other  citizen  of  said  city.  It  has  been  repeatedly  held  that 
departments  cannot  be  set  in  motion  upon  the  application  of  mere 
citizens  who  have  no  special  interest  in  the  subject-matter. 

Patterson,  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


The  People  of  the  State  of  New  York,  Bespondent,  v.  John  M. 
SwASEY,  Appellant. 

Abduction  ^^  what  evidence  i$  not  corroborative. 

Upon  the  trial  of  an  indictment  charging  the  defendant  with  the  crime  of 
abduction,  under  tubdirision  1  of  section  982  of  the  Penal  Code,  the  com- 
plainant and  a  companion  gave  testimony  which,  if  credited,  established  Uiat 
the  defendant  committed  the  crime  while  the  complainant  and  her  companion 
were  in  his  rooms  on  Sunday  morning,  April  87,  1892.  The  People,  for  the 
purpose  of  corroborating  the  testimony  of  the  complainant,  produced  a 
physician,  who  testified  that  he  examined  the  person  of  the  complainant,  and 
that,  as  a  result  of  such  examination,  he  was  able  to  say  that  she  had  had 
sexual  intercourse  previous  thereto,  but  that  he  was  unable  to  state  whether 
it  was  prior  or  subsequent  to  April  27,  1892.  No  evidence  was  given  as  to  the 
whereabouts  of  the  complainant  during  the  Interval  between  April  27,  1892, 
and  the  examination,  and  she  testified  that  she  had  led  an  immoral  life  for 
several  years  prior  to  April  27,  1892. 

Hsld,  that  the  testimony  of  the  physician  did  not  corroborate  that  of  the  com- 
plainant in  the  slightest  degree,  and  that  it  was  error  for  the  court  to  receive 
such  testimony. 

The  complainant  further  testified,  and  was  corroborated  in  some  respects  by  her 
companion,  that  after  the  commission  of  the  crime  the  defendant  went  with  the 
complainant  and  her  companion  to  a  dry  goods  store  and  there  made  certain 
purchases  for  them.  To  corroborate  this  testimony,  the  People  produced  a 
saleswoman  employed  in  the  store,  tJid  she  testified  that  upon  a  Sunday  morn- 
ing —  she  was  unable  to  state  the  month  or  day  of  the  month  —  two  girls  came 
to  the  store  with  a  young  man,  who  purchased  certain  articles  for  them,  and 
that  she  recognized  isomplainant's  companion  as  one  of  the  girls.    She  did  not 
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identify  the  defendant  as  the  man  who  accompanied  the  girls,  nor  did  she 
describe  such  man. 

Eeld,  that  the  evidence  of  the  saleswoman  was  not  corroborative  of  the  testi- 
mony of  the  complainant  or  her  companion,  and  that  it  was  error  for  the  court 
to  refuse  to  strike  it  out. 

Corroborative  evidence,  whether  consisting  of  acts  or  admissions,  must  be  of 
such  a  character  as  tends  to  prove  to  some  extent  the  guilt  of  the  accused  by 
connecting  him  with  the  crime  charged  in  the  indictment. 

Appeal  by  the  defendant,  John  M.  Swasey,  from  a  jadgment  of 
the  Conrt  of  General  Sessions  of  the  Peace  in  and  for  the  city  and 
county  of  New  York  in  favor  of  the  plaintiff,  entered  on  the  9th 
day  of  Jaly,  1902,  convicting  the  defendant  of  the  crime  of  abdnc- 
tion,  and  also  from  an  order  entered  on  the  9th  day  of  Joly,  1902, 
denying  the  defendant's  motion  for  a  new  trial. 

Charles  K  Le  Barhievj  for  the  appellant. 

HobeH  C.  Taylor,  for  the  respondent. 

MoLavghlik,  J. : 

The  indictment  charged  the  defendant  with  having  committed 
three  crimes :  (1)  Bape  in  the  second  degree ;  (2)  assault  with  intent 
to  rape ;  and  (3)  abduction,  under  subdivision  1  of  section  282  of  the 
Penal  Code. 

At  the  trial,  at  the  conclusion  of  the  People's  case,  upon  motion 
of  defendant's  counsel,  the  district  attorney  was  required  to  elect 
upon  which  count  in  the  indictment  he  would  ask  for  a  convic- 
tion. He  did  so  and  stated  that  he  would  go  to  the  jury  upon 
the  third  count,  abduction.  The  trial  proceeded  and  the  defend- 
ant was  found  guilty  of  that  crime,  for  which  he  was  sentenced  to 
imprisonment  for  a  term  of  not  less  than  four  years  nor  more  than 
four  years  and  five  months.  He  has  appealed  from  the  judgment 
of  conviction  and  from  an  order  denying  a  motion  for  a  new  trial 
and  in  arrest  of  judgment. 

We  are  of  the  opinion  that  the  judgment  appealed  from  should 
be  reversed,  and  having  reached  that  conclusion  it  is  unnecessary 
to  state  in  detail  the  facts,  many  of  which  are  revolting  in  their 
nature,  further  than  to  point  out  the  errors  committed,  which 
require  a  new  trial. 

The  third  count  in  the  indictment,  under  which  the  defendant 
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was  convicted,  charged  that  he,  on  the  27th  day  of  April,  1892, 
received,  harbored  and  employed,  for  the  purpose  of  sexual  inter- 
course, one  Florence  Killeen,  she  at  the  time  being  under  eighteen 
years  of  age.  Upon  the  trial  it  appeared,  from  the  testimony  on 
the  part  of  the  People,  that  the  defendant  occupied  in  connection 
with  one  Edwards,  certain  rooms  in  a  building  in  the  city  of  Kew 
Yprk ;  that  on  the  evening  of  the  26th  of  April,  1892,  the  com- 
plaining witness,  Florence  Ealleen,  then  under  eighteen  years  of 
age,  and  two  other  girls  of  about  the  same  age  as  herself,  went  to 
the  defendant's  rooms  and  remained  there  until  half -past  ten  o'clock, 
when  they  left,  but  it  is  not  claimed  that  anything  occurred  at  this 
time  which  justified  a  conviction;  that  between  twelve  and  one 
o'clock  of  the  following  morning  the  complainant  and  one  of  her 
companions  returned  to  the  defendant's  rooms,  asked  to  be  and 
were  admitted,  and  remained  there  several  hours.  It  is  unnecessary 
to  state  what  there  took  place  if  the  testimony  of  the  complainant 
and  her  companion  is  to  be  believed,  further  than  it  is  sufficient 
to  justify  the  jury  in  convicting  the  defendant  of  the  crime  charged. 

The  defendant  admitted  that  the  girls  were  in  his  rooms  on  the 
evening  of  the  twenty-sixth,  but  denied  that  any  of  them  returned 
to  or  were  in  his  rooms  on  the  twenty-seventh.  The  character  of  the 
complainant  and  the  companion  who  it  is  claimed  returned  with  her 
to  the  defendant's  rooms  on  the  morning  of  the  twenty-seventh,  as 
developed  upon  their  cross-examination,  was  bad,  and  to  such  a 
degree  that  the  same  might  properly  be  considered  as  bearing  upon 
the  credibility  of  the  testimony  given  by  them,  and  especially  so 
when  considered  in  connection  with  the  testimony  of  the  defendant, 
whose  character  prior  to  the  charge  here  made  against  him  appeared 
to  have  been  uniformly  good. 

The  learned  district  attorney,  appreciating  that  a  conviction  could 
not  be  had  upon  the  uncorroborated  testimony  of  the  complainant 
(Penal  Code,  §  283),  sought  to  establish  such  corroboration  in  sev- 
eral ways.  First.  He  produced  a  physician  who  was  permitted  to 
testify,  against  defendant's  objection  and  exception,  that  twelve  days 
after  the  offense  was  alleged  to  have  been  committed  he  examined 
the  person  of  the  complaining  witness,  and,  as  a  result  of  that 
examination,  was  able  to  state  that  she  had  previously  thereto  had 
sexual  intercourse,  but  he  was  unable  to  state  when  that  had  taken 
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plaoe ;  that  it  might  have  been  prior  to  the  27th  of  April,  1892,  and 
it  might  have  been  intermediate  that  date  and  the  time  of  the 
examination.  No  evidence  whatever  was  given  as  to  where  the 
complainant  had  been,  or  what  her  conduct  was  during  that  time, 
and  she  herself  testified  that  for  several  years  prior  to  the  twenty- 
seventh  of  April  she  had  led  an  immoral  life,  and  had  prior  thereto 
several  times  had  sexual  intercourse.  These  facts  appearing,  the 
testimony  of  the  physician  did  not  corroborate  the  testimony  of  the 
complainant  in  the  slightest  degree,  or  tend  to  show  that  the  defend- 
ant was  guilty  of  the  crime  charged  against  him.  The  court,  there- 
fore, erred,  ^r«^,  in  receiving  this  testimony,  and,  second^  in  not 
striking  it  out  on  defendant's  motion,  and  it  cannot  be  assumed  on 
this  appeal  that  it  did  not  injure  the  defendant  {People  v.  Woody 
126  K  T.  249  ;  Brauer  v.  (7%  of  Neu)  York,  74  App.  Div.  212.) 

Second,  The  complainant  testified,  and  she  was  corroborated  in 
some  respects  by  her  companion,  Annie  Blood,  that  after  remaining 
in  the  defendant's  rooms  several  hours  on  the  morning  of  the  twenty- 
seventh  of  April,  the  defendant  went  with  them  to  a  dry  goods 
store,  and  there  purchased  for  them  certain  articles  of  wearing 
apparel.  This  the  defendant  denied,  and  to  establish  that  their 
statements  were  true  the  learned  district  attorney  called  a  sales- 
woman employed  in  the  store  where  it  was  claimed  the  goods  were 
bought  The  saleswoman  testified  that  upon  a  Sunday  morning  — 
what  month  or  day  of  the  month  she  could  not  positively  state  — 
two  girls  came  to  the  store  with  a  young  man,  who  purchased 
a  waist  and  a  pair  of  stockings,  and  that  she  recognized  Annie 
Blood  as  one  of  the  girls.  8he  did  not  identify  the  defendant  as 
the  man  who  came  into  the  store  with  the  two  girls,  or  made  the 
purchases ;  she  did  not  describe  the  man  who  did  come,  and  there 
was  nothing  in  her  testimony  from  which  the  jury  could  even  infer 
that  it  was  the  defendant 

The  defendant  moved  that  the  testimony  of  this  witness  be 
stricken  out.  The  motion  was  denied  and  an  exception  taken.  We 
think  thiis  motion  should  have  been  granted.  The  testimony  of  the 
saleswoman  did  not  connect  the  defendant  with  the  commission  of 
the  crime  charged,  nor  did  it  tend  to  corroborate  in  any  degree 
whatever  the  testimony  of  the  complaining  witness,  or  her  com- 
panion, Annie  Blood.    The  fact  that  they  went  to  the  store  and 
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made  purchases,  in  company  with  a  man,  did  not  corroborate  their 
statement  that  that  man  was  the  defendant  If  it  did,  then  it  is  not 
difficult  to  see  how  easy  it  would  be  for  a  witness  to  manufacture 
evidence  which  would  corroborate  statements  thereafter  made. 
Corroborative  evidence,  whether  consisting  of  acts  or  admissions, 
must  be  of  such  a  character  as  tends  to  prove  to  some  extent  the 
guilt  of  the  accused  by  connecting  him  with  the  crime  charged  in 
the  indictment.  {People  v.  O^SuUivan^  104  N.  Y.  481 ;  People  v. 
Kea^-ney,  110  id.  188  ;  People  v.  Page,  162  id.  272.)  This  testi- 
mony did  not  do  that,  and  for  that  reason,  as  already  said,  defend- 
ant's  motion  to  strike  it  out  should  have  been  granted.  Upon  a  care- 
ful consideration  of  the  whole  case,  therefore,  we  are  of  the  opinion 
that  justice  demands  that  there  shall  be  a  new  trial. 

The  judgment  appealed  from  should  be  reversed  and  a  new  trial 
ordered. 

Van  Bbunt,  P.  J.,  Patterson,   O'Brien  and  Laughlin,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered. 


The  People  of  the  State  of  New  Tore  ex  rel.  The  Dives-Peli- 
can Mining  Company,  Appellant,  v,  Thomas  L.  Feitner  and 
Others,  Commissioners  of  Taxes  and  Assessments  of  the  City  of 
New  York,  Kespondents. 

Tax — what  ii  not  "doing  bunne»$"  «'»  the  £:tate  cfNew  York. 

A  corporation  organized  under  the  laws  of  the  State  of  Colorado  and  having  its 
principal  place  of  business  in  that  State,  was  authorized  to  do  business  in  the 
State  of  New  York  and  had  an  oflSce  in  the  city  of  New  York.  The  New  York 
office  was  maintained  for  the  sole  purpose  of  enabling  the  directors  of  the 
corporation  to  meet  in  it  and  declare  dividends  upon  its  stock.  No  goods  of 
the  corporation  were  sent  to  or  sold  in  New  York,  and  it  had  no  bills  receiv- 
able in  New  York,  and  the  only  assets  which  it  had  in  that  State  were  its  office 
furniture  and  money  on  hand  and  in  bank  which  had  been  sent  from  its  princi- 
pal office  to  its  New  York  office  for  the  purpose  of  paying  dividends. 

EM,  that  the  corporation  was  not  "doing  business''  in  the  State  of  New  York 
within  the  meaning  of  section  7  of  the  Tax  Law  (Laws  of  1896,  chap.  906). 


Digitized  by 


Google 


190  PEOPLE  Kx  REL.  DIVES-PELICAN  00.  v.  PEITNER. 
FiKST  Dbpabtment,  Decbhbbb  Tbbm,  1902.  [Vol.  77. 

Appeal  by  the  relator,  The  Dives-Pelican  Mining  Company,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  25th  day  of  July,  1902,  dismissing  a  writ  of  certiorari 
to  review  an  assessment  npon  personal  property  for  the  purposes  of 
taxation,  and  also  from  a  judgment  in  favor  of  the  defendants 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
6th  day  of  August,  1902,  pursuant  to  said  order. 

Robert  L.  Harrtsoriy  for  the  appellant 

David  Huinsej/j  for  the  respondents. 

McLaughlin,  J. : 

The  relator  is  a  foreign  corporation  organized  under  the  laws  of 
the  State  of  Colorado  and  has  its  principal  place  of  business  at 
Georgetown  in  that  State.  It  also  has  an  office  in  the  city  of  New 
York  and  has  been  authorized  to  do  business  in  the  State  of  New 
York\ 

During  the  year  1901  it  was  assessed  by  the  commissioners  of 
taxes  and  assessments  in  the  city  of  New  York  for  the  purposes  of 
taxation  for  that  year  on  certain  personal  property,  and  during  the 
time  within  which  correction  of  the  assessment  could  be  made  it 
appeared  before  the  taxing  officers  and  asked  that  the  assessment 
be  stricken  from  tlie  roll,  and  in  connection  with  its  request  filed 
a  verified  statement  showing  what  property  it  had  in  the  State  of 
New  York.  From  this  statement  it  appeared  that  its  entire  assets 
in  the  State  of  New  York  consisted  of  a  safe,  office  furniture  and 
fixtures  of  the  value  of  $150  and  cash  on  hand  and  in  bank,  amount- 
ing to  $3,364.86.  The  commissioners  of  taxes  and  assessments  held 
that  this  property  was  taxable  in  the  State  of  New  York  and  assessed 
it  at  $3,500.  The  relator  thereupon  procured  a  writ  of  certiorari  to 
review  the  assessment,  and  the  matter  coming  on  to  be  heard  before 
the  Special  Term  the  writ  was  dismissed,  and  from  that  order  the 
present  appeal  is  taken. 

There  is  no  dispute  as  to  the  facts.  The  sole  question  presented 
is  whether  or  not  the  property  of  the  relator  comes  within  section 
7,  chapter  908  of  the  Laws  of  1896,  so  as  to  make  it  liable  for  taxa- 
tion in  this  State.    This  section  provides :  "  §  7.  When  property  of 
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nonresidents  is  taxable. —  Nonresidents  of  the  State  doing  business 
in  the  State,  either  as  principals  or  partners,  shall  be  taxed  on  the 
capital  invested  in  snch  business  as  personal  property  at  the  place 
where  such  business  is  carried  on  to  the  same  extent  as  if  they  were 
residents  of  the  State."  But  this  corporation  was  not  doing  busi- 
ness in  the  State  of  New  York  in  the  sense  in  which  that  term  is 
used  in  the  statute.  The  fact  that  it  had  an  office  here  and  was 
authorized  to  do  business  did  not  make  it  '^  doing  business."  The 
office  which  it  had  here  was  used  simply  for  the  purpose  of  enabling 
the  directors  to  meet  in  it  and  declare  dividends  upon  its  preferred 
stock,  and  the  cash  on  hand  and  money  in  bank  was  for  the  purpose 
of  paying  such  dividends  when  declared.  This  is  all  the  business  it 
did  in  the  State  of  New  York,  and  this  clearly  did  not  bring  it 
within  the  statute  making  it  liable  to  taxation. 

The  case  is  much  like  People  ex  rel.  Sherwin  Co,  v.  Barker 
(5  App.  Div.  246 ;  S.  C.  affd.,  149  N.  Y.  628).  There  it  was 
held  that  a  foreign  corporation  which  had  its  principal  office  and 
manufactory  in  Cleveland,  Ohio,  and  sent  its  manufactured  goods 
to  a  salesroom  in  New  York  for  sale,  the  proceeds  of  which,  except 
a  small  amount  for  rent,  etc.,  were  sent  to  Cleveland,  was  not  liable 
to  assessment  for  the  amount  of  goods  usually  kept  on  hand. 

Here  no  goods  were  sent  to  New  York ;  no  sales  were  made  in 
New  York,  and  it  had  no  bills  receivable  in  New  York.  Can  it  be 
said,  simply  because  a  foreign  corporation  has  an  office  in  the  State 
of  New  York,  in  which  directors  meet  for  the  purpose  of  declaring 
dividends,  and  then  has  money  sent  from  its  principal  office  to  New 
York  with  which  to  pay  those  dividends,  that  that  makes  it  liable 
to  taxation  ?    Manifestly  not. 

The  order  appealed  from  must  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  assessment  stricken  from  the  roll,  with 
fifty  dollars  costs. 

Van  Bbunt,  P.  J.,  Pattbbson,  O'Brien  and  Lavghlik,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
assessment  stricken  from  the  rolls,  with  fifty  dollars  costs. 
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William  G.  Babson  and  Chables  H.  Babson,  Bespondents,  v. 
Agnes  K.  Mubphy  Mulligan  and  William  G.  Mulligan, 
Appellants. 

Trial — proof  proper  on  the  direct  eaee  i$  admieeibie  in  rebuttal  only  in  the  dieeretion 
of  the  court — an  issue  aetothe  ownership  of  a  mortgage  does  not  admit  of  proof 
that  an  assignment  by  the  alleged  owner  was  only  as  collateral  to  a  debt  since  paid. 

The  hetra  at  law  of  one  Selena  Baraon,  who  had  died  intestate  seized  of  certain 
real  estate,  brought  an  action  in  ejectment  against  Agnes  K.  Mulligan  and 
William  G.  Mulligan,  husband  and  wife,  who  were  in  possession  of  the 
premises.  The  answer  alleged  that  Mrs.  Mulligan  was,  prior  to  October  1, 
1897,  and  at  all  times  thereafter  had  been,  the  owner  and  holder  bj  certain 
mesne  assignments  of  a  mortgage  upon  the  premises  executed  bj  Selena 
Barson  October  1, 1858.  Upon  the  trial  the  defendants  proved  the  execution 
of  the  mortgage;  that  the  defendant  Agnes  E.  Mulligan  had,  by  mesne  assign- 
ments, acquired  the  same  on  June  28,  1888,  and  then  rested. 

The  plaintiifs  then  proved  in  rebuttal  that  on  July  6, 1888,  the  defendant  Agnes 
E.  Mulligan  assigned  the  mortgage  to  one  Steers  and  rested. 

The  defendants  then  attempted  to  prove  by  parol  evidence  that  the  assignment 
to  Steers,  while  absolute  in  form,  was  really  given  as  collateral  security  for  the 
payment  of  a  loan;  that  the  loan  had  been  paid  and  the  mortgage  formally 
reassigned  to  the  defendant  Agnes  E.  Mulligan. 

EM,  that  the  refusal  of  the  court  to  allow  the  defendants  to  prove  such  facts 
was  not  erroneous  for  the  following  reasons:  First,  that  under  the  terms  of  the 
answer  the  defendants  were  not  entitled  to  prove  by  parol  evidence  that  an 
assignment,  absolute  upon  its  face,  was  in  fact  only  given  as  collateral  security 
for  the  payment  of  a  loan;  second,  because  at  the  time  such  evidence  was 
offered  it  was  discretionary  with  the  court  whether  or  not  to  receive  it 

Upon  a  trial  a  party  is  bound  to  produce  all  his  evidence  before  he  closes  his  side 
of  the  case,  and  after  he  has  closed  his  case  and  rested,  it  is  within  the  discre- 
tion of  the  court  whether  or  not  to  allow  a  reopening  of  the  case  to  supply 
omissions  or  to  receive  further  testimony. 

Appeal  by  the  defendants,  Agnes  K.  Murphy  Mulligan  and 
another,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiffs,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  28th  day  of  March,  1902,  upon  the  verdict  of  a  jury, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  7th  day 
of  April,  1902,  denying  the  defendants'  motion  for  a  new  trial  made 
upon  the  minutes,  with  notice  of  an  intention  to  bring  up  for  review 
upon  such  appeal  an  order  made  at  the  New  York  Trial  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
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27th  day  of  March,  1902,  granting  the  plaintiffs'  motion  to  double 
the  damages  as  assessed  by  the  jary  from  September  8,  1898,  to 
March  8,  1902. 

Bravnard  ToUes^  for  the  appellants. 

Henry  A.  Forster^  for  the  respondents, 

McLa^ughlin,  J. : 

This  action  was  in  ejectment.  At  the  conclusion  of  the  trial  the 
court  directed  a  verdict  for  the  plaintiffs  upon  the  issues  involved, 
except  as  to  the  damages  claimed,  which  question  was  submitted 
to  the  jury,  and  it  having  reported  in  favor  of  the  plaintiffs  in  a 
specified  sum,  which  was  doubled  by  the  court,  judgment  was 
entered  from  which  defendants  have  appealed. 

There  have  been  two  trials  of  the  action.  On  the  former,  plain- 
tiffs had  a  judgment  which,  on  appeal  to  this  court,  was  reversed 
and  a  new  trial  ordered.  {Barson  v.  Mulligan^  66  App.  Div.  486.) 
The  facts  estabUshed  upon  the  second  trial,  so  far  as  the  same  relate 
to  plaintiffs'  title,  are  substantially  the  same  as  those  established  upon 
the  first  trial.  They  are  fully  stated  in  the  opinions  delivered  upon 
the  former  appeal,  and,  therefore,  it  is  unnecessary  to  restate  them 
here.  It  is  sufficient  to  say  that  such  facts  established  title  in  the 
plaintiffs,  and  by  reason  thereof,  the  right  to  the  possession, 
unless  such  right  were  defeated  by  the  defense  relied  upon,  which 
was  substantially  to  the  effect  that  the  defendant  Agnes  E.  Mulli- 
gan, prior  to  the  1st  of  October,  1897,  was,  and  at  all  times  there- 
after had  been,  the  owner  and  holder  of  a  mortgage  on  the  premises 
in  question,  given  by  Selena  Barson  on  the  1st  of  October,  1853. 

Upon  the  trial  the  defendants  proved  the  giving  of  the  mortgage 
by  Selena  Barson ;  that  the  defendant  Agnes  E.  Mulligan,  by  mesne 
assignments,  acquired  the  same  on  the  28th  of  June,  1888,  and  then 
rested.  The  plaintiffs  then  proved  in  rebuttal  that  on  the  6th  of 
July,  1888,  the  defendant  Mulligan  assigned  the  mortgage  to  one 
Steers,  and  rested.  The  defendants  then  attempted  to  prove  by 
parol  evidence  that  tiie  assignment  to  Steers,  while  absolute  in 
form,  was  really  given  as  collateral  security  for  the  payment  of  a 
loan  made  by  a  bank  of  which  Steers  was  president  to  the  defend- 
App.  Div.— Vol.  LXXVII.        13 
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ant  Agnes  E.  Mnlligan  ;  that  the  loan  was,  in  f  act,  paid  prior  to  the 
death  of  the  life  tenant,  and  the  mortgage  formally  reassigned  ta 
the  defendant  Mulligan  on  the  6th  of  October,  1897,  fonr  days 
after  the  death  of  the  life  tenant.  This  proof  was  objected  to,  the 
objection  sustained  and  exceptions  taken,  and  these  exceptions  pre- 
sent the  principal  questions  to  be  decided  upon  this  appeal. 

We  are  of  the  opinion  that  the  exceptions  are  not  well  taken. 
First  The  proof  was  not  within  the  issue.  The  answer  alleged 
that  Mrs.  Mulligan  was  prior  to  the  1st  of  October,  1897,  and  at 
all  times  thereafter  had  been,  the  owner  and  holder,  by  certain  mesne 
assignments,  of  the  mortgage  referred  to.  She  could  not,  under  this 
allegation,  prove  by  parol  evidence  that  an  assignment  absolute  upon 
its  face  was,  in  fact,  only  given  as  collateral  security  for  the  pay- 
ment of  a  loan.  {Mutiud  Life  Ins.  Co.  v.  Hobinsofiy  24  App.  Div. 
570.)  No  such  issue  was  presented  by  the  pleadings  and  it  was  one 
which  the  plaintiffs  could  not  anticipate  would  be  raised,  and  one 
which  they  ought  not  to  have  been  compelled  to  try.  The  purpose 
of  pleadings  is  to  notify  parties  in  advance  of  the  trial  of  the  issues 
to  be  tried  in  order  that  they  may  properly  prepare  for  the  trial. 
Second,  It  cannot  be  said  that  the  court  erred  in  excluding  the  evi- 
dence, because  at  the  time  it  was  offered  it  was  discretionary  with 
the  court  whether  or  not  it  would  receive  it.  Upon  a  trial  a  party 
is  bound  to  produce  all  his  evidence  before  he  closes  his  side  of  the 
case,  and  after  he  has  closed  his  case  and  rested  it  is  within  the  dis- 
cretion of  the  court  whether  or  not  to  allow  a  reopening  of  the  case 
to  supply  omissions  or  to  receive  further  testimony,  but  such  discre- 
tion should  be  sparingly  exercised.  {MarshaU  v.  Davies^  78  N.  T. 
414 ;  Agate  v.  Morrisony  84  id.  672 ;  Young  v.  Johnson^  123  id. 
226.)  In  MarshaU  v.  Davies  (supra)  the  court  said  :  "  No  rule  for 
the  conduct  of  trials  is  more  familiar  than  that  the  party  holding 
the  affirmative  is  bound  to  introduce  all  the  evidence  on  his  side 
before  he  closes.  {Hastings  v.  Palmer^  20  Wend.  225.)  He  must 
exhaust  all  his  testimony  in  support  of  the  issue  on  his  side  before 
the  testimony  on  the  opposite  side  has  been  heard.  *  *  *  He 
can  afterwards  introduce  evidence  in  rebuttal  only.  Bebutting  evi- 
dence in  such  cases  means,  not  merely  evidence  which  contradicts 
the  witnesses  on  the  opposite  side  and  corroborates  those  of  the 
party  who  began,  but  evidence  in  denial  of  some  affirmative  fact 
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which  the  answering  party  has  endeavored  to  prove."  Here,  the 
defendants,  if  they  desired  to  prove  that  the  mortgage,  after  it  was 
acquired  by  the  defendant  Mulligan,  was  assigned  to  Steers  only  as 
collateral  security  for  the  payment  of  a  loan,  and  that  the  loan  was 
paid  prior  to  the  death  of  the  life  tenant,  and  that  a  formal  reassign- 
ment was  made  after  his  death,  should  have  offered  such  proof 
before  they  rested.  They  could  not  gamble  upon  the  chance  that 
the  plaintiffs  did  not  know  that  the  mortgage  had  been  assigned 
to  Steers,  and  if  they  had  acquired  such  information,  then  offer 
further  proof  in  explanation  of  it.  This  rule  is  fairly  stated  in 
the  head  note  of  Fox  v.  Matthiessen  (84  Hun,  396 ;  S.  C.  affd., 
156  N.  T.  691) :  "  The  plaintiff  in  an  action  has  no  right  to  with- 
hold a  part  of  his  testimony  until  he  has  ascertained  how  far  the 
defendant's  testimony  would  contradict  the  same,  and  then  offer 
the  balance  of  his  testimony  in  rebuttal.  It  is  discretionary  with 
the  trial  court  bow  far  it  will  permit  the  reopening  of  a  case  on 
rebuttal,  and  its  ruling  in  that  respect  is  not  reviewable  upon 
appeal."  It  is  also  urged  that  a  question  of  fact  was  presented 
as  to  the  death,  intestate  and  without  issue,  of  Greorge  Barson. 
The  complaint  alleges  the  existence  of  such  facts,  and  we  do  not 
find  that  the  same  are  anywhere  denied  in  defendant's  answer. 
There  being  no  denial  of  them,  they  were  admitted.  Other  ques- 
tions are  raised  by  the  appellants,  but  they  do  not  seem  to  be  of 
sufficient  importance  for  consideration. 

We  are  of  the  opinion  that  the  judgment  and  order  should  be 
affirmed,  with  costs. 

Vak    Brunt,    P.    J.,    O'Brien,    Inorahah  and   Hatch,  JJ., 
concurred. 

Judgment  and  order  affirmed,  with  costs. 
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LoREN    E.    HuNTLEr,    Respondent,    v,   Pbovidenck  Washington 
Insurance  Company,  Appellant. 

Ma/rins  insurance  —  v:hen  a  ** vessel  is  not  lying  between  piers" 

A  clause  in  a  policy  of  marine  insurance  exempting  the  insurance  company  from 
liability  for  damages  occasioned  by  ice,  "except  when  the  vessel  is  lying 
between  piers,"  is  designed  to  relieve  the  company  from  liability  for  damages 
thus  occasioned  except  when  the  vessel  is  lying  between  two  piers  so  contigu- 
ous to  each  other  as  to  furnish  shelter  to  both  sides  of  the  vessel;  and  if  the 
vessel  be  injured  by  ice  while  lying  at  the  south  side  of  a  pier,  when  the  next 
pier  southerly  is  nearly  a  half  mile  away,  the  insurance  company  is  not  liable 
for  such  injuries. 

Appeal  by  the  defendant,  the  Providence  Washington  Insurance 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  6th  day  of  March,  1902,  upon  the  verdict  of  a  jury, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  17th  day 
of  March,  1902,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

La  Roy  S.  Gove^  for  the  appellant. 

James  K.  Symmers^  for  the  respondent. 

Hatch,  J. : 

This  action  is  brought  to  recover  upon  a  marine  policy  of  insur- 
ance, issued  by  the  defendant  upon  the  steam  canal  boat  W.  E. 
Witter  against  loss  by  reason  of  marine  peril.  The  policy  was 
issued  on  the  1st  day  of  September,  1898.  By  its  terms  it  provided 
that  the  vessel  should  be  securely  moored  in  a  place  satisfactory  to 
the  company  between  noon  on  the  tenth  day  of  September  and  noon 
on  the  first  day  of  April  following  the  issuance  of  :he  policy,  the 
company  to  be  notified  as  to  the  time  when  and  the  place  where  it 
was  to  be  laid  up.  There  was  some  modification  of  this  policy,  as 
was  conceded  upon  the  argument,  whereby  the  boat  was  authorized 
to  be  navigated  during  the  prohibitory  season,  but  no  liability  was 
to  attach  to  the  defendant  company  for  any  damage  inflicted  by  ice 
when  being  so  navigated.  The  liability  of  the  company  in  this 
regard  was  concededly  limited  to  a  case  ^^  from  damage  in  conse- 
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quence  of  ice,  except  when  the  vessel  is  lying  between  piers."  The 
proof  disclosed  that  the  boat  was  navigated  to  the  pier  of  the  Gen- 
eral Chemical  Works,  located  at  Shady  Side  on  the  New  Jersey 
shore  of  the  North  river,  where  she  was  engaged  in  receiving  cargo. 
She  remained  at  the  end  of  the  pier  while  the  tide  was  at  flood. 
When  the  tide  began  to  ebb  the-  plaintiff  loosened  the  boat  and 
swung  her  aroand  to  the  south  side  of  the  pier,  and  while  lying  in 
this  position  in  the  early  morning  she  was  struck  by  a  cake  of  ice 
upon  the  port  side,  receiving  injuries  from  which  she  sank.  The 
only  question  to  be  determined  is,  was  the  boat,  at  the  time  when 
she  was  struck  by  the  ice,  located  in  a  place  where  liability  for 
injuries  therefrom  would  attach,  or,  in  other  words,  did  the  place 
where  the  boat  was  lying  bring  her  within  the  excepted  clause  of  the 
policy,  80  that  liability  attached  for  damage  occasioned  by  ice  ? 

It  was  undisputed  that  the  first  pier  south  of  the  chemical  works' 
pier,  where  the  boat  was  lying,  was  distant  by  actual  measurement 
2,200  feet.  Between  these  points  there  were  two  projections  from 
the  shore  into  the  river,  but  it  was  not  claimed  that  these  projec- 
tions constituted  piers  within  the  meaning  of  the  policy.  A  case 
was,  therefore,  presented  where  the  court  was  called  upon  to  deter- 
mine whether  a  boat  lying  between  piers  so  situated  is  within  the 
exception  contained  in  this  policy.  There  is  no  proof  in  the  case 
sliowing,  or  tending  to  show,  any  practical  construction  of  the  lan- 
guage of  the  policy  in  this  respect  either  by  custom  or  otherwise. 
The  question  presented,  therefore,  became  one  of  law  for  deter- 
mination by  the  court  and  not  by  the  jury,  as  a  case  was  not  pre- 
sented where  conflicting  inferences  could  be  drawn  from  the  proofs 
submitted. 

If,  however,  the  interpretation  of  the  contract  by  the  jury  was 
the  proper  one,  the  defendant  could  not  complain,  as  the  result 
would  be  the  same  had  the  court  construed  it  in  like  manner ;  con- 
sequently, it  would  not  be  aggrieved  by  the  judgment  entered 
thereon.  By  the  terms  of  the  policy  the  defendant  did  not  assume 
liability  for  damage  inflicted  by  ice  when  the  boat  was  being  navi- 
gated. What  it  sought  to  secure  was  a  reasonably  safe  place  for  the 
boat  when  it  should  be  laid  up,  and  its  liability  was  conditioned 
thereon.  By  the  terms  of  the  policy  the  boat  was  authorized  to  be 
navigated  between  Philadelphia,  Baltimore  and  New  York.    If  she 
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lay  at  any  time  at  one  side  of  a  pier  between  these  points  in  a  sense, 
and  as  a  physical  fact  she  would  be  lying  between  piers,  even  though 
they  were  miles  apart.  In  the  present  case  the  boat  was  lying 
between  piers  which  were  separated  by  nearly  half  a  mile.  If  the 
policy  be  construed  as  contemplating  piers  situated  long  distances 
apart,  then  it  would  necessarily  follow  that  the  boat  might  lie  mid- 
way between  such  spaces,  although  at  the  time  when  so  fastened  or 
anchored  she  would  be  as  liable  to  injury  from  ice  as  though  there 
were  no  piers  on  either  side.  Such  a  construction  of  the  clause  in 
question  would  furnish  no  protection  to  the  insurer  whatever,  and 
the  exception  which  it  made  would  be  absurd  and  meaningless.  It 
18  manifest  that  such  construction  cannot  obtain,  as  its  effect  would 
be  to  furnish  no  exemption  at  all  from  liability  on  account  of  ice^ 
and  evidently  these  parties  did  not  contemplate  that  such  were  the 
terras  of  the  contract.  By  a  reasonable  construction  of  the  clause 
in  question  it  seems  to  have  been  intended  that  when  the  boat  was 
tied  up  it  should  be  so  situated  as  to  receive  shelter  from  piers  upon 
•either  side.  The  physical  condition  required  that  the  boat  should 
he  protected  upon  one  side  as  well  as  the  other,  for  as  the  tide  flowed 
and  ebbed  the  boat  would  be  subject  to  peril  from  one  side  or  the 
other,  and  when  the  tide  flowed  or  ebbed  upon  the  exposed  side  of 
the  boat  a  pier  situated  2,200  feet  away  would  furnish  no  protection 
whatever  from  such  danger,  and  if  anchored  midway  between  piers 
miles  apart  no  shelter  to  either  side  would  be  obtained.  The  pri- 
mary purpose  was  to  secure  shelter  for  the  boat  when  liability 
attached.  Manifestly  such  a  condition  was  within  reasonable  con- 
templation, and  in  order  to  secure  it,  it  would  be  necessary  that 
the  piers  be  so  contiguous  to  each  other  as  to  furnish  such  shel- 
ter to  both  sides  of  the  boat.  It  is  probably  true  that  the  dis- 
tance which  might  separate  the  piers  and  still  furnish  shelter 
would  be  somewhat  elastic  and  be  determined  by  existing  conditions. 
A  case  may  arise  where  a  question  of  fact  would  be  presented 
as  to  whether  the  piers  between  which  the  boat  laid  were  within  the 
contemplation  of  the  policy,  and  reasonably  furnished  the  protec- 
tion for  which  the  contract  stipulated.  Piers,  however,  so  situated 
•as  to  be  useless  in  protection  of  the  boat  are  in  no  sense  within  the 
terms  of  this  policy.  In  the  present  case  there  was  no  protection 
whatever  against  floating  ice  from  the  pier  to  the  south  of  where 
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the  boat  laid.  Consequently ,  at  the  time  she  received  the  injury, 
she  was  not  within  the  exception  contained  in  the  policy,  and,  there- 
fore, no  liability  attached  thereunder  for  the  injury  which  she 
received. 

It  follows  from  these  views  that  the  judgment  and  order  should 
be  reversed  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  the  event. 

Van  BRmn-,  P.  J.,  O'Bbien,  Ingraham  and  McLaughlin,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


BosALiE  M.  Steele  and  Others,  Respondents,  v.  R.  M.  Oilmouk 
Manufactubing  Company,  Appellant. 

AjUaehment  —  mJUdency  of  an  affldavit  of  an  agent — attegaiion  aatono  eounter- 
daimt  —  basis  of  statement  that  defendant  is  a  foreign  corporatum. 

Where  the  affidavit  used  on  a  motion  to  obtain  a  warrant  of  attachment  is  made 
by  an  agent  of  the  plaintiff  who  has  personal  knowledge  of  the  entire  transac- 
tion, a  statement  contained  in  such  affidavit  that  "there  are  no  counterclaims, 
discounts  or  set-offs  existing  in  favor  of  the  defendant,  except  as  above  stated, 
to  his  knowledge,"  is  a  sufficient  compliance  with  that  provision  of  section  686 
of  the  Code  of  Civil  Procedure  which  requires  the  affidavit  to  show  that  the 
plaintiff  is  entitled  to  recover  the  sum  stated  therein  ''over  and  above  all  coun- 
terclaims known  "  to  plaintiff. 

What  evidence  that  the  defendant  is  a  foreign  corporation,  based  upon  informa- 
tion to  that  effect  derived  from  private  publications  caUed  the  ''Partnership 
and  Corporation  Directory"  and  the  "  Directory  of  Foreign  Corporations,"  and 
upon  a  telegram  from  the  Secretary  of  State  of  the  state  in  which  the  corpora- 
tion is  alleged  to  be  incorporated,  is  sufficient  to  support  the  attachment, 
considered. 

Yak  Brunt,  P.  J.,  dissented. 

Appeal  by  the  defendant,  the  R.  M.  Gilmour  Manufacturing 
Company,  from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  22d  day  of  October,  1902,  denying  the 
defendant's  motion  to  vacate  a  warrant  of  attachment  theretofore 
issued  in  the  action. 
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P,  Q,  EckersoThy  for  the  appellant. 
George  W.  Wickerehajn,  for  the  respondents. 

Hatch,  J. : 

This  action  was  bronght  to  recover  a  balance  claimed  to  be  due 
for  the  rent  of  certain  premises.  The  attachment  procured  therein 
was  based  npon  the  affidavits  of  the  agent  of  the  plaintiffs  and  upon 
the  complaint  in  the  action,  verified  bj  such  agent.  The  affidavit 
sets  forth  that  deponent  is  the  agent  of  the  plaintiffs  and  has  had 
entire  charge  for  ten  years  last  past  of  the  collection  of  all  rents  of 
property  owned  by  the  plaintiffs  in  the  State  of  New  York,  and  that 
he  is  entirely  familiar  with  their  financial  circumstances;  that  a 
cause  of  action  exists  in  favor  of  the  plaintiffs  against  the  defendant 
to  recover  a  sura  of  money,  to  wit,  $858.36  as  damages  for  a  breach 
of  contract  other  than  a  contract  of  marriage  ;  that  the  plaintiffs 
herein  let  and  rented  to  the  defendant,  on  the  13th  day  of  Febru- 
ary, 1894,  the  premises  known  as  84  John  street  in  the  city  of  New 
York ;  that  the  defendant  went  into  possession  under  the  lease  and 
continued  therein  until  May  1,  1902 ;  that  after  the  expiration  of 
the  same  the  defendant  continued  in  possession  of  said  premises  and 
thereby  elected  to  continue  his  tenancy  thereof  for  another  year 
from  May  1,  1902,  upon  the  terms  and  conditions  provided  by  the 
last  renewal  of  the  lease ;  that  by  its  terms  the  annual  rental  is  the 
sum  of  $2,300  per  year,  payable  in  equal  monthly  installments  in 
advance ;  that  the  defendant  has  not  paid  the  rent  for  the  months 
of  March  to  October,  inclusive,  amounting  in  the  aggregate  to 
$1,533.36,  except  the  sum  of  $675  received  from  various  insurance 
companies  for  a  period  during  which  said  premises  were  uninhabit- 
able, leaving  the  sum  of  $858.36  due  and  owing  from  the  defendant 
to  the  plaintiffs  on  the  last  day  of  October,  1902 ;  that  the  said  sum 
has  been  demanded  of  the  defendant  and  payment  tliereof  refused. 

The  knowledge  of  the  agent  is  stated  in  the  following  language : 
^^  Deponent's  knowledge  as  to  the  matters  aforesaid  is  derived  from 
having  entered  into  the  agreement  with  the  said  defendant  for  tlie 
lease  of  said  premises,  and  from  having  made  the  various  renewals 
thereof,  and  from  conversations  had  with  E.  M.  Gilmour,  the  presi- 
dent of  the  defendant,  and  from  his  personal  knowledge  of  the 
amount  of  rents  received  from  time  to  time  under  said  lease  and  the 
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renewals  thereof,  and  the  plaintifb  are  jnstly  entitled  to  recover 
therefrom  *  from  the  said  defendant  the  sum  of  eight  hundred  and 
fifty-eight  and  36/100  dollars  ($858.36)  with  interest  from  the  first 
day  of  October,  1902,  and  deponent  farther  says  there  are  no 
connterclaims,  discounts  or  set-offs  existing  in  favor  of  the  defend- 
ant, except  as  above  stated  to  his  knowledge." 

The  complaint  in  the  action  avers  that  the  defendant  is  a  foreign 
corporation,  organized  under  the  laws  of  the  State  of  New  Jersey ; 
sets  up  the  making  of  the  lease  to  the  defendant  and  the  renewals 
thereof ;  the  entry  by  the  defendant  into  the  occupation  of  the 
same ;  the  amount  of  rents  that  have  accrued  thereon  and  the  sum 
remaining  due  and  unpaid,  for  which  judgment  is  demanded.  The 
verification  of  the  agent  states  that  the  contents  of  the  complaint 
are  true  to  his  knowledge,  except  as  to  matters  alleged  upon  informa- 
tion and  belief ;  that  the  reason  why  the  verification  is  not  made  by 
plaintifib,  or  any  of  them,  is  that  none  of  them  resides  in  the  county 
of  New  York,  where  deponent  resides,  and  that  all  of  the  material 
allegations  of  the  complaint  are  within  the  personal  knowledge  of 
the  deponent,  he  having  had  charge  of  all  the  business  affairs  of 
the  plaintiffs  for  a  period  covering  the  last  ten  years,  and  made  the 
lease  and  renewals  referred  to  in  the  complaint,  and  has  collected 
the  rents  during  the  entire  period  thereof.  The  defendant  moved 
to  vacate  the  attachment  upon  the  papers  on  which  it  was  granted, 
the  claim  being  that  the  averments  contained  in  the  aflJdavit  and 
complaint  were  insufficient  to  support  the  same.  The  motion  to 
vacate  was  denied,  and  from  the  order  entered  thereon  the  defendant 
appeals. 

The  first  contention  of  the  defendant  is  that  the  affidavit  is  insuf- 
ficient in  that  it  fails  to  state  that  the  plaintiffs  are  entitled  to  recover 
a  certain  sum  "over  and  above  all  counterclaims  known  to  plain- 
tiffs." The  language  of  section  636  of  the  Code  of  Civil  Procedure 
in  this  regard  states  that  "  the  affidavit  must  show  that  the  plaintiff 
is  entitled  to  recover  a  sum  stated  therein  over  and  above  all  coun- 
terclaims known  to  him." 

The  criticism  by  the  defendant  upon  the  proof  in  the  present 
case  is,  that  while  the  Code  requires  that  the  statement  shall  be  to 
the  effect  that  it  is  over  and  above  all  counterclaims  known  to  the 
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plaintiffs,  the  statement  of  the  affidavit  is  that  it  is  over  and  above  all 
counterclaims  known  to  the  deponent,  and,  therefore,  that  the  plain- 
tiffs' knowledge  upon  the  subject  is  neither  given  nor  made  to  appear. 
This  criticism  is  unavailing.  The  knowledge  of  the  agent  with 
respect  to  the  subject-matter  of  the  action  is  the  knowledge  of  the 
plaintiffs,  and  as  it  appears  that  the  whole  transaction  was  within 
the  agent's  personal  knowledge,  the  statement  made  by  the  agent 
becomes  the  statement  of  the  plaintiffs  and  is  to  be  taken  the  same 
as  though  the  plaintiffs  had  made  the  affidavit.  The  sufficiency  of 
such  averment  was  decisively  settled  in  Wdshbum  v.  Carthage 
Noitumal  Bank  (86  Hun,  396).  There  the  affidavit  was  made  by  an 
agent  and  the  statement  was  '^  That  tliere  were  no  counterclaims, 
discounts  or  offsets  existing  in  favor  of  the  defendant  to  the  knowl- 
edge or  belief  of  the  deponent."  Tlie  court  said  :  "  These  allega- 
tions were,  we  think,  a  sufficient  compliance  with  the  statute,  and 
although  they  did  not  conform  to  its  precise  wording,  yet  they  were 
within  the  spirit  of  its  provisions,  and  sufficient  to  give  the  judge 
jurisdiction  to  grant  the  attachment."  A  number  of  cases  are 
cited  supporting  the  doctrine.  Upon  appeal  this  case  was  affirmed 
upon  the  opinion  below  (155  N.  Y.  690). 

It  is  the  further  contention  of  the  defendant  that  the  plaintiffs 
have  failed  to  show  that  it  is  a  foreign  corporation.  The  affidavit 
avers  in  terms  that  such  is  the  fact,  and  that  it  was  organized  and 
existed  under  the  laws  of  the  State  of  New  Jersey.  It  then  pro- 
ceeds to  state  that  deponent  obtained  information  of  such  fact 
from  the  Partnership  and  Corporation  Directory,  issued  by  a  book 
binding  company,  and  from  the  Directory  of  Foreign  Corporations, 
issued  by  J.  B.  Lyon  &  Co.,  of  Albany,  and  that  deponent  tele- 
graphed to  the  Secretary  of  State  of  New  Jersey  asking  for  informa- 
tion upon  such  subject,  and  received  a  reply  thereto,  stating  that 
the  defendant  was  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  New  Jersey.  This  evidence,  taken  in  con- 
nection with  the  fact  that  the  lease  was  executed  in  the  name  of 
the  defendant,  that  it  was  doing  business  in  the  State  of  New  York 
under  such  name,  and  appeared  in  publications  which  purported  to 
give  to  the  general  public  its  status,  makes  out  a  sufficient  case  in  sup- 
port of  the  positive  statement  that  it  was  such  corporation.  The 
complaint  also  avers  that  it  is  a  foreign  corporation  and  by  virtue 
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of  the  provisions  of  section  1776  of  the  Code  of  Civil  Procedure, 
it  is  required  that  the  defendant  make  an  affirmative  verified 
allegation  that  it  is  not  a  corporation*  in  order  to  put  such  fact  in 
issue.  It  is  evident,  therefore,  that  the  affidavit  is  sufficient  in  this 
respect. 

It  is  further  contended  that  it  is  not  alleged  in  the  complaint  that 
the  plaintiff  de  Tuite  is  an  executrix.  This  objection  cannot 
avail.  She  sues  personally  and  as  executrix,  and  if  she  has  failed 
to  establish  the  latter  fact,  nevertheless,  she  and  her  co-plaintiffs 
also  sue  in  their  individual  capacity,  and  are,  therefore,  entitled  to 
maintain  the  action.  In  addition  to  this  it  appears  by  positive  aver- 
ment that  the  plaintiffs  and  the  defendant  entered  into  the  written 
contract  of  lease,  and  under  such  circumstances  the  defendant 
is  estopped  from  denying  the  title  of  the  plaintiffs  to  the  premises, 
or  the  right  to  enforce  the  lease  in  tlie  same  capacity  in  which  they 
executed  the  same. 

We  conclude  that  the  proof  was  sufficient  to  justify  the  issuance 
of  the  warrant  of  attachment.  The  order  appealed  from  should, 
therefore,  be  affirmed,  with  ten  dollars  costs  and  disbursements. 

O'Ebien,  Inoraham  and  McLaughlin,  JJ.,  concurrecS ;  Yan 
Brunt,  P.  J.,  dissented  on  the  ground  that  the  affidavit  as  to 
counterclaims  in  no  way  complies  with  the  requirements  of  the 
Code. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Henry  R.  "Wobthington,  Appellant,  v,  Wilhelm  Gbiesseb  and 
Others,  Respondents. 

Pleading —allegation  a»  to  liability  imposed  by  the  law  of  another  State  for  pre- 
tending to  be  officers  of  a  pretended  corporation— -when  it  is  contractual  and  not 
penal  —  liability  at  common  law. 

The  complaint  in  an  action  alleged  '*  that  it  was  at  all  the  times  hereinafter 
mentioned,  and  still  is,  the  law  of  the  State  of  IlliDois  that  whenever  any  per- 
son or  persons,  being  or  pretending  to  be  officers  or  agents  or  directors  of  any 
stock  corporation  or  pretended  stock  corporation  organized  or  pretended  to  be 
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organized  under  the  laws  of  the  State  of  Illinois,  assume  to  exercise  corporate 
powers  or  use  the  name  of  any  such  corporation  or  pretended  corporation,  with- 
out first  filing,  or  causing  to  be  filed  on  behalf  of  such  corporation  or  pretended 
corporation,  in  the  ofllce  of  the  recorder  of  deeds  of  the  county  where  the  prin- 
cipal office  of  such  corporation  or  pretended  corporation  is  located,  a  certificate 
of  the  complete  organization  of  the  said  corporation,  issued  by  the  Secretary 
of  State  of  the  State  of  Illinois,  such  persons  are  jointly  and  severally  liable 
for  all  debts  and  liabilities  made  or  contracted  by  them  in  the  name  of  such 
corporation  or  pretended  corporation;  and  that  such  liability  may  be  enforced 
against  such  persons  in  an  action  at  law,  brought  against  them  or  any  of  them 
in  any  court  of  competent  jurisdiction,  by  any  person  with  whom  such  debt 
shall  have  been  contracted; "  that  at  all  the  times  in  the  said  complaint  men- 
tioned the  defendants  pretended  to  be  officere  and  agents  and  directora  of  a 
pretended  stock  corporation  organized  under  the  laws  of  the  State  of  Illinois, 
and  that  they  did  assume  to  exercise  corporate  powera  and  to  use  the  name  of 
the  said  pretended  corporation  without  having  filed,  or  caused  to  be  filed  on 
behalf  of  the  said  corporation,  a  certificate  required  by  law  to  be  filed  in  the 
office  of  the  recorder  of  deeds  in  the  county  wherein  the  principal  office  of 
such  company  was  located;  that  between  the  20th  day  of  December.  1898,  and 
the  19th  day  of  January,  1899,  the  defendants  *'  so  assuming  and  pretending 
as  aforesaid,"  did  purchase  from  the  plaintiff,  in  the  name  and  on  the  alleged 
behalf  of  said  pretended  corporation,  certain  goods,  wares  and  merchandise  of 
the  value  in  all  of  the  sum  of  $752,  which  said  sum  defendants  promised  to 
pay  to  plaintiff,  and  upon  which  there  is  still  due  and  owing  to  the  plaintiff 
the  sum  of  $678.21.  For  a  second  cause  of  action  the  plaintiff,  upon  the  facts 
set  forth  in  the  firat  cause  of  action,  sought  to  charge  the  defendants  with 
liability  upon  a  draft  drawn  in  payment  for  the  goods  mentioned  in  the  first 
cause  of  action. 

Hdd,  that  from  the  express  averments  of  the  complaint  it  appeared  that  no 
corporation  was  ever  in  fact  organized  and  that  the  defendants  pretended  to 
be  officera  of  a  corporation  having  no  legal  existence; 

That  it  was  only  necessary  for  the  plaintiff  to  show  that  the  pretense  that  there 
was  an  existing  corporation  was  made  at  the  time  the  transaction  in  suit  was 
had  and  that  the  statute  set  forth  in  the  complaint  was  then  in  force;  that  such 
facts  were  averred  in  the  complaint  in  plain  and  unmistakable  language; 

That,  as  the  action  was  not  brought  upon  the  theory  that  a  corporation  actually 
existed,  it  was  not  necessary  for  the  complaint  to  aver  the  time  when  the  stat- 
ute referred  to  therein  was  adopted  or  whether  or  not  it  was  retroactive  or 
when  the  corporation  in  question  was  organized; 

That,  as  the  liability  sought  to  be  enforced  against  the  defendants  was  incurred 
in  the  purchase  of  goods,  it  was  purely  contractual  and  not  penal,  and  that  the 
courts  of  the  State  of  New  York  would  enforce  the  same; 

That,  independent  of  the  question  whether  the  complaint  was  sufficient  to  bring 
the  case  within  the  terms  of  the  Illinois  statute,  it  stated  facts  sufficient  to 
impose  a  common-law  liability  upon  the  defendants  as  individuals  engaged  in  a 
joint  venture. 
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Appkal  by  the  plaintiff,  Henry  R.  TVorthington,  from  a  judgment 
of  the  Supreme  Conrt  in  favor  of  the  defendants,  entered  in  the 
office  of  the  clerJc  of  the  county  of  New  York  on  the  19th  day  of 
March,  1902,  upon  the  dismissal  of  the  complaint  at  the  opening  of 
a  trial  at  the  New  York  Trial  Term,  upon  the  ground  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

Laurence  Arnold  Tamer^  for  the  appellant. 

Emanuel  J.  Myers^  for  the  respondent  Griesser. 

Hatch,  J. : 

The  complaint  avers,  among  other  things,  ^^  that  it  was  at  all  the 
times  hereinafter  mentioned,  and  still  is,  the  law  of  the  State  of  Illi- 
nois that  whenever  any  person  or  persons,  being  or  pretending  to  be 
officers  or  agents  or  directors  of  any  stock  corporation  or  pretended 
stock  corporation  organized  or  pretended  to  be  organized  under  the 
laws  of  the  State  of  Illinois,  assume  to  exercise  corporate  powers  or 
use  the  name  of  any  such  corporation  or  pretended  corporation,  with- 
out first  filing,  or  causing  to  be  filed  on  behalf  of  such  corporation  or 
pretended  corporation,  in  the  office  of  the  recorder  of  deeds  of  the 
county  where  tlie  principal  office  of  such  corporation  or  pretended  cor- 
poration is  located,  a  certificate  of  the  complete  organization  of  the  said 
corporation,  issued  by  the  Secretary  of  State  of  the  State  of  Illinois, 
such  persons  are  jointly  and  severally  liable  for  all  debts  and  liabili- 
ties made  or  contracted  by  them  in  the  name  of  such  corporation  or 
pretended  corporation;  and  that  such  liability  may  be  enforced 
against  such  persons  in  an  action  at  law,  brought  against  them  or 
any  of  them  in  any  court  of  competent  jurisdiction,  by  any 
person  with  whom  such  debt  shall  have  been  contracted;"  that 
at  all  the  times  in  the  said  complaint  mentioned,  the  defendants 
pretended  to  be  officers  and  agents  and  directors  of  a  pretended 
stock  corporation  organized  under  the  laws  of  the  State  of  Illinois, 
and  that  they  did  assume  to  exercise  corporate  powers  and  to  use  the 
name  of  the  said  pretended  corporation  without  having  filed,  or 
caused  to  be  filed  on  behalf  of  the  said  corporation,  a  certificate 
required  by  law  to  be  filed  in  the  office  of  the  recorder  of  deeds  in 
the  county  wherein  the  principal  office  of  such  company  was  located ; 


Digitized  by 


Google 


206  WORTHINGTON  v.  GRIESSER. 

First  Dbpabtment,  Dbceicbbr  Term,  1902.  [Vol.  77. 

that  between  the  20th  day  of  December,  1898,  and  the  19th  day  of 
January,  1899,  the  defendants,  ^^  so  assuming  and  pretending  as  afore- 
said," did  purchase  from  the  plaintiff,  in  the  name  and  on  the  alleged 
behalf  of  said  pretended  corporation,  certain  goods,  wares  and  mer- 
chandise of  the  value  in  all  of  the  sum  of  $752,  which  said  sum 
defendants  promised  to  pay  to  plaintiff,  and  upon  which  there  is 
still  due  and  owing  to  the  plaintiff  the  sum  of  $678.21. 

The  complaint  further  avers  for  a  second  cause  of  action  a  liability 
based  upon  the  facts  alleged  in  the  first  cause  of  action,  upon  a  certain 
draft  or  bill  of  exchange,  which,  the  complaint  avers,  was  drawn  by 
the  defendant  Griesser,  acting  for  and  on  behalf  of  said  pretended 
corporation  and  for  the  defendants,  wherein  and  whereby  the  said 
defendants  and  the  said  Griesser  directed  the  payees  therein  to  pay 
to  the  plaintiff  the  sum  of  $678.21 ;  that  said  draft  or  bill  of 
exchange  was  duly  presented  to  the  payees  named  therein,  but  that 
neither  the  said  defendants,  nor  the  said  pretended  corporation,  nor 
the  defendant  Griesser,  had  in  the  hands  of  the  payees  funds  suffi- 
cient for  the  payment  of  the  same,  and  payment  was  thereupon 
refused,  of  all  of  which  the  defendants  received  due  notice,  and  for 
which  sum  plaintiff  demands  judgment.  The  ground  of  the  decision 
of  the  learned  court  below  rested  upon  the  fact  that  the  complaint 
did  not  aver  the  time  when  the  statute  was  adopted  creating  the 
liability  against  the  defendants,  or  when  the  corporation  of  which 
the  defendants  pretended  to  be  officers  was  organized ;  that  it  did 
not  appear  that  the  statute  as  set  forth  in  the  complaint  was  retro- 
active, or  that  it  applied  to  any  corporation  duly  organized  before 
its  enactment ;  that  it  was  essential  to  aver  in  the  complaint  that 
such  statute  applied  to  a  corporation  theretofore  organized,  or  there- 
after organized,  and  that  in  either  event  it  was  necessary  that  the 
complaint  should  contain  averments  showing  that  the  pretended 
corporation  was  embraced  within  and  subject  to  the  terms  and 
provisions  of  the  act.  It  is  evident  that  the  learned  court  below 
regarded  the  effect  of  the  averments  of  the  complaint  as  relating 
to  an  organized  and  existing  corporation,  and  if  it  be  so  treated 
his  reasoning  resulting  in  the  dismissal  of  the  complaint  may 
perhaps  be  upheld ;  but  the  difficulty  with  the  conclusion  is  that 
by  the  express  averments  of  the  complaint  it  appears  that  no 
corporation  was  ever  in  fact  organized ;  but  that  the  defendants 
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pretended  to  be  officers  of  a  corporation  having  no  legal  existence. 
The  law,  therefore,  if  it  be  as  stated  in  the  complaint,  would  neces- 
sarily apply  to  these  defendants  at  the  particular  times  when  the 
indebtedness  was  incurred,  for  the  reason  that  its  averments  are  that 
such  was  the  law  when  these  defendants  pretended  to  be  officers  of 
a  corporation.  The  act  itself  applies  to  the  pretense  and  creates  a 
liability  based  thereon.  If  the  corporation  in  fact,  as  the  complaint 
alleges,  is  a  mere  pretense,  it  was  a  continuing  one,  and  the  liability 
which  the  act  sought  to  create  was  based  upon  such  claim;  con- 
sequently it  would  find  application  whenever  the  pretended  claim 
was  asserted,  so  long  as  there  existed  no  legal  incorporation,  and  in 
order  to  establish  liability  it  was  only  necessary  to  show  that  such 
law  was  in  force  at  the  time  when  the  liability  was  created,  and  that 
the  pretense  that  there  was  an  existing  corporation  was  made  at  the 
time  the  transaction  was  had  resulting  in  the  creation  of  the  liability. 
Such  are  the  averments  of  the  complaint  in  plain  and  unmistakable 
language.  The  case  of  Barnes  v.  Wheaton  (80  Hun,  8),  relied  upon 
by  the  learned  trial  court,  has  no  application  to  such  a  case. 
Therein  the  corporation  had  been  formed,  and  the  liability  which 
was  sought  to  be  established  was  against  the  stockholders  of  such 
corporation.  The  law  which  imposed  liability  was  the  provisions 
of  the  statute  of  a  sister  State,  and  as  there  was  an  actual  corporation 
in  existence,  the  liability  of  the  stockholders  therein  depended  upon 
the  application  of  the  law  to  them.  Under  such  circumstances  the 
court  held  that  it  was  essential  to  the  statement  of  a  cause  of  action 
that  it  be  made  to  appear  that  the  stockholdei's  were  brought  within 
the  terms  and  provisions  of  the  statute,  and  that  a  mere  general 
averment  of  the  existence  of  such  law  was  not  sufficient  for  the 
purpose.  Herein  no  such  question  arises.  This  is  not  an  action 
which  seeks  to  impose  liability  upon  these  defendants  as  stockholders 
of  any  corporation.  The  liability  is  sought  to  be  imposed  for  the 
reason  that  the  defendants  were  pretending  to  be  something  which 
they  were  not,  in  contravention  of  a  statute  which  fastened  liability 
upon  them  for  such  acts,  and  the  sufficiency  of  the  averments  for 
such  purpose  is  clear.     [Hagmayer  v.  Farley^  23  App.  Div.  426.) 

The  further  ground  upon  which  the  court  held  the  complaint 
insufficient  was  based  upon  the  view  that  the  statute  was  penal  in 
character,    and,    therefore,    to    be    strictly    construed;  that  as  it 
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attempted  to  impoBe  upon  directors  of  a  corporation  a  liability  not 
arising  ont  of  contract  or  known  to  the  common  law,  it  conld  not 
be  supported,  as  the  courts  of  this  State  would  not  enforce  such  a 
liability.  The  case  relied  upon  to  support  this  doctrine  is  that  of 
Marshall  v.  Sherman  (148  N.  T.  9).  Therein  the  liability  sought 
to  be  established  was  against  the  stockholders  of  a  corporation  of  a 
foreign  State  which  had  become  insolvent ;  the  liability  created  by 
the  statute  was  penal  and  not  contractual.  Under  such  circum- 
stances it  was  held  that  there  was  no  obligation  of  comity  to  enforce 
the  liability  of  the  stockholders  for  the  debts  of  the  corporation. 
This  case  is  quite  different  and  rests  upon  different  principles  of 
law.  The  liability  sought  to  be  established  in  this  action,  as  appears 
by  the  complaint,  is  based  purely  upon  contract.  It  is  averred  in 
terms  that  the  liability  was  incurred  for  the  purchase  of  certain 
goods,  which  were  sold  and  delivered  to  the  defendants,  and  for 
which  the  draft,  as  heretofore  stated,  was  drawn  in  payment.  There 
is,  therefore,  not  a  single  element  in  the  case  of  a  penal  character. 
The  law  of  the  State  of  IHinoiB  is  in  substance  and  effect  a  declara- 
tion of  the  common  law  of  this  State.  The  defendants  pretended 
to  be  something  which  they  were  not,  but  they  nevertheless  con- 
tracted a  liability  in  a  joint  undertaking  for  which  they  agreed  to 
pay  ;  thereby  they  charged  themselves  with  a  personal  liability  for 
the  payment  of  the  obligation  created,  and  the  statute  declares  such 
to  be  the  legal  result  of  their  action.  The  obligation  is,  tlierefore, 
contractual  and  the  courts  of  this  State  will  enforce  the  same  in  a 
proper  action.     {Stoddard  v.  Zww,  169  N.  Y.  266.) 

Aside  from  this  question,  however,  it  seems  to  be  clear  that  the 
facts  as  averred  in  the  complaint,  are  sufficient  in  all  respects  to 
charge  the  defendants  with  liability  at  common  law.  As  there  was 
no  corporation  in  existence  when  they  assumed  to  contract,  and  the 
goods  were  sold  and  delivered  to  them,  and  they  were  engaged  in  a 
joint  venture,  all  of  the  elements  existed  to  charge  them  with  lia- 
bility upon  principles  applicable  to  a  copartnership ;  such  is  the  com- 
mon law  of  this  State.  {King  v.  Barnes,  109  N.  Y.  267 ;  Wilcox 
V.  Pratt,  126  id.  688.)  In  this  view  it  was  entirely  immaterial 
whether  the  averments  of  the  complaint  were  sufficient  to  bring  the 
defendants  within  the  terms  of  the  statute  or  not,  for  liability  is 
made  to  depend,  not  upon  their  acts  as  officers  of  a  corporation,  but 


Digitized  by 


Google 


MOORE  v.  MONUMENTAL  MUT.  LIFE  INS.  CO.    209 

App.  Diy.]  FiBST  Dspabtmekt,  Dbcbmbbb  Tbbm,  1902. 

as  individuals  engaged  in  a  joint  venture.  In  either  event,  we 
think  the  complaint  states  a  good  cause  of  action  against  these 
defendants ;  it  was,  therefore,  error  to  dismiss  it. 

It  follows  that  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

Van  BBUirr,  P.  J.,  O'Bbibn,  Ingraham  and  MoLaughlin,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


John    D.    Moobs,    Bespondent,  v.  MoNuifENTAL   MimrAL    Lifb|    77 
Insurance  Cobipany,  Appellant.  ' 

Seniee  of  a  mawnwM  —  a  penon  who  eolUeU  the  duu  of  mmnbtn  of  a  fraternal 
imurarice  oMoeiation  %s  not  a  managing  agent, 

Iividenoe  that  a  woman  residing  in  Brooklyn,  who  was  the  secretary  of  the 
Brooklyn  branch  of  a  fraternal  insurance  association,  collected  the  dues  of  the 
members  of  that  branch  and  transmitted  them  to  the  principal  office  of  the 
association  at  Baltimore,  Md.,  and  that  after  the  association  had  become  insol- 
vent and  the  members  thereof  had  been  transferred  to  the  Monumental  Mutual 
life  Insurance  Company,  which  was  incorporated  under  the  laws  of  the  State 
of  Maryland  and  had  its  principal  office  and  place  of  business  in  the  city  of 
Baltimore,  she  collected  the  premiums  due  from  the  members  of  the  Monu- 
mental Mutual  Life  Insurance  Company  residing  in  her  vicinity  and  trans- 
mitted them  to  the  Baltimore  office  of  that  company,  is  insufficient  to  estab- 
lish that  she  was  a  managing  agent  thereof  within  the  meaning  of  section  482 
of  the  Code  of  Civil  Procedure  authorizing  the  summons  in  an  action  against 
a  foreign  corporation  to  be  served  upon  the  managing  agent  thereof. 

Appeal  by  the  defendant,  the  Monumental  Mutual  Life  Insur- 
ance Company,  from  an  order  of  the  Supreme  Court,  made  at  the 
New  York  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  1st  day  of  October,  1902,  denying 
the  defendant's  motion  to  vacate  and  set  aside  the  service  of  the 
Bummons  in  the  action. 

Joseph  W.  Welshy  for  the  appellant. 

WiUio/m  BlaihUy  for  the  respondent 

App.  Div.— Vol.  LXXVIL        14 
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Hatch,  J. : 

The  defendant  is  a  fraternal  inenrance  corporation,  having  its 
principal  office  and  place  of  business  in  Baltimore,  in  the  State  of 
Maryland,  and  is  incorporated  nnder  the  laws  of  that  State.  The 
service  of  the  summons  and  complaint  in  thb  action  was  claimed  to 
have  been  effected  by  delivering  a  copy  thereof  to  Mary  C.  Jackey 
at  her  residence  in  the  city  of  Brooklyn  in  this  State.  It  is  not 
claimed  in  the  moving  papers  that  the  person  so  served  is  one  of 
the  officers  of  the  defendant  corporation  or  that  she  is  a  person 
designated  for  the  purpose  of  receiving  service  of  the  papers,  as 
provided  by  subdivision  2  of  section  432  of  the  Code  of  Civil  Pro- 
cedure. She  is  not  the  cashier  nor  a  director  of  the  defendant,  and  it 
is  admitted  by  the  parties  that  there  are  no  such  persons  in  the  State. 
The  whole  claim  upon  which  the  service  is  sought  to  be  supported  is 
that  Mary  C.  Jackey  is  a  managing  agent  of  the  defendant  within  the 
meaning  of  the  Code  (§  432,  subd.  3)  authorizing  service  to  be  made 
upon  her.  It  appears  by  the  proofs  submitted  in  support  of  the 
claim  that  she  is  a  managing  agent  that  she  was  secretary  of  Branch 
47  of  the  Iron  Hall  Insurance  Association,  and  that  such  branch 
was  located  in  the  city  of  Brooklyn  ;  that  the  principal  office  and 
place  of  business  of  the  Iron  Hall  Association  was  in  Baltimore,  and 
Mary  C.  Jackey,  as  such  secretary,  received  all  the  dues  from  the 
members  of  Branch  47  and  transmitted  them  to  the  principal  office 
at  Baltimore ;  that  the  Iron  Hall  Association  having  become  insol- 
vent all  the  members  were  transferred  to  the  defendant  company ; 
that  Mary  C.  Jackey  after  such  transfer  continued  to  receive  and 
has  for  several  years  been  receiving  the  dues  from  members  residing 
in  her  vicinity  and  transmitting  them  to  the  defendant  company  at 
Baltimore,  Md.  The  affidavits  state  generally  that  the  said  Jackey 
transacts  the  business  of  the  defendant  and  collects  the  premiums 
from  the  members,  and  that  the  several  deponents  know  of  their 
own  knowledge  that  she  has  devoted  herself  solely  as  an  agent  of 
the  defendant  for  the  transaction  of  its  business  for  a  period  of 
about  twelve  years,  and  that  she  is  the  agent  and  representative 
of  the  defendant.  Only  a  single  fact  is  stated,  viz.,  that  Mary 
C.  Jackey  collects  premiums  from  the  members  and  transfers  them 
to  the  home  office.  Every  other  statement  relating  to  her  con- 
nection with  the  defendant,  as  agent  or  otherwise,  is  a  mere  conclu* 
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sion.  It  is  said  that  she  transacts  the  business  of  the  defendant 
corporation  in  Brooklyn.  What  she  does  in  that  connection  is  not 
averred,  beyond  the  collection  of  premiums,  and  no  fact  is  stated  by 
which  it  is  made  to  appear  that  she  does  any  other  business  for  the 
defendant.  The  statement  that  she  is  the  agent  of  it  is  a  mere  con- 
clusion, and  adds  nothing  an  support  of  the  claim  that  she  is  a 
managing  agent.  The  case,  therefore,  comes  to  rest  upon  the  proof 
as  to  her  being  a  managing  agent,  so  far  as  the  plaintifPs  affidavits 
are  concerned,  to  the  collection  and  remittance  of  the  premiums  col- 
lected. Such  fact  is  not  sufficient  to  establish  a  managing  agency. 
It  only  shows  that  she  is  agent  for  this  limited  purpose,  and  such 
proof  is  not  sufficient  to  bring  her  within  the  terms  of  the  Code  as 
a  managing  agent  upon  whom  service  may  be  made.  (  Vitolo  v.  Bee 
Pub.  Co.,  66  App.  Div.  583.) 

In  addition  to  this,  it  appears  by  the  affidavits  submitted  in 
opposition  to  the  motion  that  Mary  C.  Jackey  does  not  act  as 
the  agent  of  the  defendant  in  the  collection  and  remittance  of  the 
dues  of  the  members  located  in  Brooklyn ;  but  that  in  so  doing 
she  acts  as  agent  for  the  members  paying  the  dues.  The  presi- 
dent of  the  defendant  states  positively  in  his  affidavit  that  she  is 
not  an  officer,  director,  cashier,  agent  or  employee  of  the  defend- 
ant. Under  the  proof  as  it  appears,  eliminating  the  conclusions 
contained  in  plaintifiPs  affidavits,  it  is  quite  as  consistent  with  the 
fact  that  she  collects  the  moneys  as  agent  of  the  persons  paying 
the  moneys  and  remits  it  to  the  defendant,  as  that  she  performs  such 
service  as  the  representative  of  the  defendant.  Clearly,  therefore, 
the  proof  is  insufficient  to  establish  a  managing  agent  upon  whom 
the  Code  authorized  service  to  be  made.  So  far  as  the  affidavits 
show,  the  transaction  of  business  by  other  persons,  whether  suf* 
ficient  or  not  to  establish  them  as  managing  agents,  cannot  have  any 
force  in  support  of  the  service  which  has  been  attempted  to  be 
made.  No  service  has  been  made  upon  such  persons,  and  mani- 
festly the  unauthorized  service  of  a  summons  and  complaint  cannot 
be  sustained  by  showing  that  there  is  a  representative  of  the  defend- 
ant upon  whom  proper  service  could  have  been  made,  but  was  not. 
It  is  clear,  therefore,  that  the  proof  of  service  in  this  case  is  insuf- 
ficient, and  the  motion  to  set  it  aside  should  have  been  granted. 
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Other  qaeatioDB  were  raifled,  bnt  it  is  not  essential  to  a  disposition  of 
the  present  motion  that  they  be  considered. 

It  follows  that  the  order  should  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  to  set  aside  the  service  granted, 
with  ten  dollars  costs. 

Van  Brunt,  P.  J.,  O^Bbien,  Ingbaham  and  McLaughlin,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


_^jChablottb    Mullbb,  by   Inglb   Oabpbntbb,   her   Guardian   ad 

84 464,    litem,  Bespondent,  v.  Habbt  Bammann,  by  John  Fbedsbiok 

Bammann,  his  Guardian  ad  Litem,  Appellant. 

Suit  by  an  iitfant  in  forma  pauperis  — pecuniary  ability  of  the  guardian. 

Where  an  actton  is  broaght  by  an  infant  through  a  guardian  ad  Htem,  the  in&mt 
will  not  be  denied  leave  to  prosecute  the  action  as  a  poor  person  simply  beeause 
the  guardian  ad  Utem  is  possessed  of  sufficient  means  to  pay  the  expenses  of 
the  action  unless  it  appears  that  such  guardian  ad  litem  is  a  parent  of  the 
infant. 

Butkowiky  v.  Oohen  (74  App.  Div.  415)  explained. 

Appeal  by  the  defendant,  Harry  Bammann,  by  John  Frederick 
Bammann,  his  guardian  ad  litem,  from  an  order  of  the  Supreme 
•Court,  made  at  the  New  York  Special  Term,  bearing  date  the  7th 
•day  of  October,  1902,  and  entered  in  the  oflSce  of  the  clerk  of  the 
-county  of  New  York,  denying  the  defendant's  motion  to  compel 
the  plaintifi  to  furnish  security  for  costs,  and  granting  the  plaintiff 
leave  to  prosecute  the  action  as  a  poor  person. 

Edwin  F.  Sterriy  for  the  appellant. 

Ingle  Ca/rpenter,  for  the  respondent. 

Hatch,  J. : 

Under  date  of  September  5,  1902,  Ingle  Carpenter  was  appointed 
guardian  ad  Utem  of  Charlotte  MuUer,  an  infant  under  the  age  of 
fourteen  years,  and  qualified  as  such  guardian.    On  September 
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sixth  an  exports  order  was  granted  by  the  court  allowing  the  plain- 
tiff to  sue  as  a  poor  person.  Thereafter  the  summons  was  served 
on  the  defendant,  who  appeared  in  the  action  by  his  guardian  ad 
litem  and  made  a  motion  to  vacate  and  set  aside  the  last-named 
order.  This  motion  was  granted,  with  leave  to  the  plainti£E  to  renew 
the  application.  Subsequently,  a  motion  was  made  upon  notice  to 
the  defendant  for  leave  to  sue  as  a  poor  person,  and  a  hearing  was 
had  thereon,  at  which  time  the  defendant  also  moved  the  court  for 
an  order  requiring  the  plaintiff  to  give  security  for  costs.  This 
application  resulted  in  an  order  authorizing  the  infant,  Charlotte 
Muller,  to  prosecute  the  action  as  a  poor  person,  and  counsel  was 
assigned  for  the  prosecution  thereof.  The  defendant's  motion  to 
compel  plaintifiE  to  tile  security  for  costs  was  denied.  From  this 
order  the  defendant  appeals. 

It  is  not  claimed  but  that  the  papers  upon  which  the  application 
was  made  conformed  in  all  respects  to  the  provisions  of  the  Code 
regarding  such  practice  (§  458  et  seq.\  or  but  that  the  averments 
contained  therein  were  sufficient  to  authorize  the  court  to  exercise 
its  discretion  upon  the  application.  Whether  so  claimed  or  not,  the 
proof  is  sufficient  for  such  purpose.  Under  such  circumstances,  the 
order  authorizing  the  prosecution  of  the  action  as  a  poor  person  was 
properly  granted.  {Feier  v.  Third  Ave.  H.  H.  Co.^  9  App.  Div. 
607.)  It  is  said,  however,  that  this  court  laid  down  an  entirely  dif- 
ferent rule  in  RutkowaJcy  v.  Cohen  (74  App.  Div.  415)  and  that 
under  this  authority  the  application  should  have  been  denied.  It 
is  not  to  be  controverted  that  there  is  ground  furnished  by  the  lat- 
ter decision  for  this  contention.  In  the  opinion  which  was  handed 
down  upon  the  decision  of  that  appeal  it  was  made  to  appear  that 
the  guardian  had  shown  himself  to  be  responsible  upon  his  applica- 
tion to  be  appointed  as  such,  and  that,  therefore,  the  application  for 
leave  to  prosecute  might  have  been  properly  denied  unless  it  was 
made  to  appear  that  such  guardian  did  not  have,  at  the  time  the 
application  was  made  for  leave  to  prosecute  as  a  poor  person,  money 
or  property  sufficient  to  give  security  for  costs.  The  opinion  refers 
to  the  guardian  exclusively,  and  is  most  unfortunate  in  this  respect, 
for  the  reason  that  it  was  not  the  intention  of  the  court  to  determine 
that  when  the  guardian  was  possessed  of  sufficient  means  an  order 
for  leave  to  prosecute  as  a  poor  person  would  be  denied.    Such  a 
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condodon  would  be  in  direct  conflict  with  the  decision  in  the  I^eier 
Case  {9upra)j  and  would  nullify  the  provisions  of  the  Code  author- 
izing an  order  to  sue  as  a  poor  person  in  a  case  of  infancy,  for,  upon 
such  application,  the  person  proposed  as  guardian  must  show  that 
he  is  responsible,  and  until  such  guardian  be  appointed  an  infant 
cannot  move  at  all.  So  that,  under  such  rule,  in  all  cases  security 
would  be  required  to  be  filed  for  costs,  and  this  would  result  in  the 
denial  of  the  application  of  an  infant  to  sue  as  a  poor  person  in  every 
case.  In  the  Hutkowsky  due  {supra)  the  parent  of  the  infant  was 
also  her  guardian  ad  litem^  and  the  view  which  the  court  took  was 
that,  when  the  parent  was  possessed  of  sufficient  means  to  furnish 
the  security  required,  the  court  would  deny  the  application ;  and  as 
in  that  case  it  appeared  that  the  parent  was  possessed  of  means  suf- 
ficient for  such  purpose,  and  the  affidavits  failed  to  disclose  that  he 
was  not  so  possessed  of  money  or  property  sufficient  for  that  purpose 
at  the  time  when  the  application  was  made,  the  motion  would  be 
denied.  He  was  referred  to  in  the  opinion  as  the  guardian,  but  the 
rule  in  fact  was  not  made  applicable  to  him  in  such  capacity,  but  in 
his  relation  as  parent.  The  case,  therefore,  upon  the  record,  how- 
ever misleading  may  be  the  opinion,  does  not  furnish  a  conflict  of 
authority  with  the  Feier  Case  {sujpra\  nor  did  the  former  case  finally 
go  upon  such  ground.  The  order  was  reversed,  for  the  reason  that 
the  consent  of  the  attorneys  to  prosecute  without  compensation  was 
not  made  a  provision  of  the  order  as  required  by  the  Code,  and  for 
this  reason  the  order  was  refused.  The  case  will  be  an  exceptional 
one  in  which  an  infant  will  be  allowed  to  sue  as  a  poor  person, 
where  the  parents  of  such  infant  are  responsible  and  able  to  furnish 
security.  The  RutkowsJcy  Case  (st^a)  simply  made  application 
of  such  proposition.  In  the  present  case  the  papers  are  sufficient  in 
form  and  in  substance,  and  the  order  which  was  made  was,  there- 
fore, proper  and  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  O'Bbibn,  Ingbaham  and  McLaughlin,  JJ., 
concurred. 

Order  affirmed,  with  costs. 
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Maboabet    Robinsok,    ReBpondent,    v.    Supreme    GoMMANDEBTy 

United  Obdeb  of  the  Golden  Cboss  op  the  "Wobld,  Appellant. 

Inmranee — question  as  to  other  insurance  '*in  tohcU  company  t"  —  anetoer  stat' 
ing  only  one  company  when  the  applicant  tmu  insured  in  ttoo — a  physician  is 
incompetent  to  testify  as  to  the  eauee  of  7Us  patient" $  death  —  7tM  certifleate  fUed 
in  the  New  York  dty  health  department  ie  also  incompetent. 

An  application  for  membership  in  an  assessment  beneficiary  order  contained  a 
number  of  questions  and  answers,  among  which  was  the  following:  "5.  A.  Is 
there  now  any  insurance  on  your  life  ?  Tes.  B.  If  so,  in  what  company  and 
for  what  amount  ?    Temples  of  Liberty  ;  $1,000." 

At  the  end  of  the  questions  and  answers  was  a  printed  clause  to  the  effect  that 
the  applicant  agreed  "that  if  there  be,  in  any  of  the  answers  herein  made, any 
untrue  or  eyasive  statements,  misrepresentations  or  concealment  of  facts, 
*  *  *  then  all  claims  on  the  Benefit  Fund  *  *  *  shall  be  forfeited  and 
lost  by  me.'' 

At  the  time  the  application  was  made  the  applicant  was  insured  in  the  Prudential 
Insurance  Company  of  New  Jersey  for  the  sum  of  $158. 

Bdd,  that  if  the  insured  intentionally  concealed  the  fact  that  he  was  insured  in 
the  Prudential  Insurance  Company,  such  concealment  would  not  constitute  a 
breach  of  warranty,  but  would  furnish  a  basis  for  avoiding  the  contract  on 
the  ground  of  fraud; 

That,  as  the  language  of  the  question  was  in  the  singular,  the  applicant  might 
well  understand  that  the  beneficiary  order  simply  desired  him  to  specify  one 
other  organization  or  company  in  which  he  was  insured,  and  that  it  could  not 
be  said,  as  matter  of  law,  that  his  failure  to  disclose  his  insurance  in  the 
Prudential  Company  was  a  fraudulent  concealment  of  facts. 

Where,  in  an  action  upon  a  beneficiary  certificate  of  life  insurance,  it  is  alleged 
as  a  defense  that  the  insured  made  a  false  representation  as  to  the  cause  of  his 
father's  death,  the  physician  who  attended  the  insured's  father  during  his  last 
Olness  is  incompetent,  under  section  884  of  the  Code  of  Civil  Procedure,  to 
testify  on  behalf  of  the  defendant,  an  assessment  beneficiary  order,  as  to  the 
cause  of  his  patient's  death. 

The  death  certificate  made  by  such  attending  physician  and  filed,  pursuant  to 
law,  with  the  health  department  of  the  city  of  New  York,  is  not  admissible  to 
prove  the  cause  of  death,  notwithstanding  the  provision  of  section  055  of  the 
Code  of  Civil  Procedure,  which  provides  that  official  records  which  have 
remained  on  file  in  certain  public  offices,  including  the  health  department  of 
the  dty  of  New  York,  for  a  period  of  twenty  years  "  shall  be  presumptive 
evidence  of  their  contents,  and  shall  be  receivable  in  evidence  as  such  upon 
any  trial  in  any  of  the  courts  of  this  State  in  any  controversy  pending  therein 
between  any  parties." 

Appeal  by  the  defendant,  Supreme  Commandery,  United  Order 
of  the  Golden  Cross  of  the  World,  from  a  judgment  of  the  Supreme 
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Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  28th  day  of  May,  1902,  upon  the 
verdict  of  a  jury  rendered  by  direction  of  the  court,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  29th  day  of  May,  1902, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Alfred  B.  Cruikahanhy  for  the  appellant. 

CharleB  Blandy^  for  the  respondent. 

Lauohlin,  J. : 

The  action  is  upon  a  beneficiary  certificate  issued  by  the  defend- 
ant to  William  S.  Robinson  for  the  benefit  of  his  mother,  the 
plaintiff. 

The  first  ground  upon  which  the  appellant  contends  that  it  is  not 
liable  is  that  the  complaint  fails  to  state  and  the  evidence  fails  to 
establish  a  cause  of  action  against  it.  The  precise  contention  of  the 
appellant  is  that  neither  the  complaint  nor  the  evidence  shows  that 
the  appellant  is  an  assessment  beneficiary  order,  that  the  decedent 
was  a  member  thereof  or  that  there  is  any  fund  for  the  payment  of 
the  claim.  It  is  alleged  in  the  complaint  that  the  appellant  is  a  cor- 
poration duly  organized  under  the  laws  of  the  State  of  Tennessee ; 
that  the  decedent  was  duly  elected  and  admitted  as  a  member  of 
the  "  New  Amsterdam  Coramandery,  United  Order  of  the  Golden 
Cross,  located  in  New  York,  N.  Y. ; "  that  subsequently  thereto 
the  defendant  executed  and  delivered  to  the  decedent  a  benefit  cer- 
tificate which  recited  his  election  and  admission  to  membership  in 
said  commandery ;  that  he  was  "  a  contributor  to  the  Junior  Class 
Benefit  Fund  of  this  Order ; "  that  his  application  for  membership 
and  the  statements  certified  by  him  to  the  medical  examiner  were 
on  file  in  the  office  of  the  supreme  keeper  of  records,  and  were  made 
a  part  of  the  contract,  and  that  it  was  issued  upon  condition  that 
he  comply  "  in  the  future  with  the  laws,  rules  and  regulations  now 
governing  the  said  Commandery  and  fund,  or  that  may  hereafter 
be  enacted  by  the  Supreme  Commandery  to  govern  said  Command- 
ery and  fund."  The  certificate  further  recited  that  "  these  condi- 
tions being  complied  with,  the  Supreme  Commandery,  United  Order 
of  the  Golden  Cross  (being  the  defendant),  hereby  promises  and 
binds  itself  to  pay  out  of  its  Junior  Class  Benefit  Fund  to  Margaret 
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Robinson,  mother,  in  aocordahce  with  and  under  the  provisions  of 
the  law  governing  said  benefit  f  and,  and  npon  satisfactory  evidence  of 
the  death  of  said  member  and  npon  the  surrender  of  this  certificate, 
the  sam  of  Two  thousand  dollars,  provided  the  said  benefit  fund  of 
said  class  reaches  the  sum  of  Two  thousand  dollars  at  the  assessment 
called  in  payment  of  this  certificate,  and  if  said  assessment  shall  not 
reach  the  said  sum  of  Two  thousand  dollars  there  shall  be  paid  on  said 
certificate  all  or  a  proportional  part  of  the  fund  received  from  the 
then  membership  in  one  assessment ;  and  further,  provided  that  said 
member  is  in  good  standing  in  this  order  at  the  time  of  his  death ; 
that  this  certificate  shall  not  have  been  surrendered  by  said  member 
and  another  certificate  issued  at  his  request,  in  accordance  with  the 
laws  of  this  order.  And  provided  also  that  the  suspension,  discon- 
nection or  expulsion  of  said  member  shall  work  an  immediate  forfeit- 
ure of  all  claims  of  said  member  on  the  Benefit  Fund  of  the  Order, 
also  the  forfeiture  of  the  claims  of  the  beneficiaries  named  in  this 
certificate." 

The  complaint  duly  alleges  the  acceptance  of  the  certificate  in 
writing  upon  the  conditions  therein  named,  the  death  of  the  mem- 
ber while  in  good  standing  before  the  surrender  of  the  certificate 
or  change  of  beneficiary  and  '^  that  the  Junior  Class  Benefit  Fund 
reached  the  sum  of  Two  thousand  dollars  at  the  assessment  called  in 
payment  of  said  certificate,  or  would  have  reached  said  sum  if  said 
assessment  had  been  called,"  and  that  payment  has  been  duly 
demanded  and  refused.  The  answer  admits  all  of  these  allegations 
of  the  complaint  except  that  the  defendant  denies  that  it  has  any 
knowledge  or  information  sufficient  to  form  a  belief  concerning  the 
death  of  the  member ;  but  it  admits  the  receipt  of  papers  purport- 
ing to  be  proofs  of  his  death.  Upon  the  trial  the  plaintiff  proved 
the  death  of  the  member  and  the  presentation  of  the  proofs  of  death. 

The  facts  thus  admitted  and  proved  clearly  made  out  a  prima 
facie  case  of  liability  on  the  part  of  the  defendant.  In  view  of  the 
allegations  of  the  complaint  which  are  admitted  it  appears  either 
that  the  fund  out  of  which  the  claim  was  payable  was  sufficient  for 
the  purpose  or  that  it  was  insufficient  through  the  omission  of  the 
defendant  to  levy  an  assessment.  The  appellant  did  not  contest  the 
claim  on  the  ground  of  its  inability  to  pay,  but  on  account  of  alleged 
false  representations  on  the  part  of  the  member  in  his  application. 
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The  next  point  to  be  considered  relates  to  the  defense  based  upon 
alleged  misrepresentations  of  the  decedent  in  his  application  for 
membership.  It  was  recited  in  the  application  that  the  questions 
and  answers  contained  therein  were  to  form  a  part  of  the  contract 
in  case  a  benefit  certificate  was  issued.  The  following  questiona 
and  answers  appear  therein  :  "  5.  A.  Is  there  now  any  insurance  on 
your  life  f  Yes.  B.  If  so,  in  what  company  and  for  what  amount  t 
Temples  Of  Liberty;  $1,000."  It  was  shown  that  the  decedent 
was  at  that  time  insured  in  the  Prudential  Insurance  Company  of 
Newark,  N.  J.,  for  the  sum  of  $158.  At  the  end  of  the  questions 
and  answers  and  before  the  signature  of  the  decedent  there  was  a 
printed  clause  to  the  effect  that  the  applicant  agreed  *^  that  if  there 
be,  in  any  of  the  answers  herein  made,  any  untrue  or  evasive  state- 
ments, misrepresentations  or  concealment  of  facts,  *  *  *  then 
all  claims  on  the  Benefit  Fund  *  *  *  shall  be  forfeited  and 
lost  by  me."  It  is  not  claimed  that  the  decedent  made  any  express 
misrepresentations,  but  it  is  contended  that  his  answer  did  not  dis- 
close all  of  the  truth,  and  was,  therefore,  evasive,  and  constituted 
a  misrepresentation  or  concealment  of  fact  as  to  his  insurance  in  the 
Prudential  Company.  The  rule  is  well  settled  that  agreements  of 
this  character  are  strictly  construed  against  the  insurance  company 
or  order.  It  will  be  observed  that  the  language  of  the  question  is 
in  the  singular,  and  it  may  well  be  that  the  applicant  would  under- 
stand thereby  that  the  commandery  merely  desired  him  to  specify 
one  other  organization  or  company  in  which  he  was  insured.  If  he 
intentionally  suppressed  the  truth  the  contract  might  be  avoided  on 
the  ground  of  fraud,  but  it  would  not  constitute  a  breach  of  war- 
ranty.   {DiUeber  v.  Borne  Life  Ins.  Co.,  69  N.  Y.  256.) 

At  the  close  of  the  evidence  both  parties  moved  for  a  direction  of 
a  verdict,  and  neither  requested  to  go  to  the  jury  upon  any  ques- 
tion. The  court  directed  a  verdict  in  favor  of  the  plaintiff  for 
$2,000  and  interest  The  parties  thus  by  consent  permitted  the 
court  to  pass  upon  any  question  of  fact  there  might  be  in  the  case. 
It  cannot  be  said  that  there  was  a  fraudulent  concealment  of  facts 
as  matter  of  law,  and  a  finding  that  there  was  no  fraudulent  con- 
cealment would  be  supported  by  evidence. 

The  decedent  died  of  consumption.  In  his  application,  in 
answer  to  a  question,  he  stated  that  his  father  died  of  pneumonia, 
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and  the  appellant,  contending  that  the  father  also  died  of  consump* 
tioD,  Bets  up  a  breach  of  warranty  in  this  regard.  Upon  the 
trial  the  appellant  offered  in  evidence  a  certificate  of  the  death  of 
the  deceased  member's  father  made  bj  the  attending  physician  and 
dalj  filed  with  the  health  department  of  the  city  of  New  York,  as 
required  by  law.  This  certificate  recited  that  the  caase  of  death 
was  consumption.  The  evidence  was  excladed  and  the  defendant 
excepted.  The  physician  who  made  the  certificate  was  called  as  a 
witness,  and  the  appellant  offered  to  prove  the  cause  of  death  by 
him.  ThiB  was  excluded,  and  it  is  not  claimed  that  its  exoltman 
was  error.  It  is  well  settled  that  such  evidence  is  incompetent 
under  section  834  of  the  Oode  of  Civil  Procedure,  and  that  the 
incompetency  of  the  physician  as  a  witness  ordinarily  renders  the 
certificate  of  death  also  inadmissible.  {Dwois  v.  Supreme  Lodge^ 
Knights  of  Honor^  166  N.  Y.  169.)  The  policy  of  the  law,  as  dis- 
closed by  this  general  provision  of  the  Code,  to  exclude  evidence  of 
this  character,  has  infiuenced  the  courts  in  all  instances  where  the 
question  has  arisen  to  decide  that  local  laws  declaring  such  certifi- 
cates evidence  should  not  be  so  construed  as  to  make  them  compe- 
tent in  actions  between  private  parties.  {Davis  v.  Supreme  Lodges 
Knights  of  Honor ^  supra;  Buffalo  Loan,  T.  &  S.  D.  Co.  v. 
Knights  Templar  cfe  M.  M.  A.  Assn.,  126  N.  Y.  450.) 

The  appellant  bases  its  claim  to  the  admissibility  of  this  evidence 
upon  section  955  of  the  Code  of  Civil  Procedure,  which  provides  as 
follows :  "  All  maps,  surveys  and  official  records,  which  shall  have 
been  on  record  or  on  file  in  the  office  of  either  the  register  of  the 
city  and  county  of  New  York,  or  the  surrogate  of  said  city,  or  any 
of  the  courts  of  record  of  said  city,  or  the  clerk  of  the  city  and 
county  of  New  York,  or  any  of  the  departments  of  said  city  as 
enumerated  in  section  thirty-four  of  the  New  Fork  City  Consolida- 
tion Act  (chapter  four  hundred  and  ten,  laws  of  eighteen  hundred 
and  eighty-two)  or  in  the  office  of  the  registers,  surrogates,  com- 
missioners of  public  works,  or  kindred  department  or  park  depart- 
ment, for  a  period  of  twenty  years  or  upwards  prior  to  such  trial, 
shall  be  presumptive  evidence  of  their  contents,  and  shall  be  receiv- 
able in  evidence  as  such  upon  any  trial  in  any  of  the  courts  of  this 
State  in  any  controversy  pending  therein,  between  any  parties." 

The  former  provisions  of  section  955  of  the  Code  of  Civil  Pro* 
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cedare  were  repealed  by  chapter  416  of  the  Laws  of  1877.  The 
present  section  was  added  by  chapter  622  of  the  Laws  of  1892. 
The  health  department  is  one  of  the  departments  enumerated  in  the 
statute  referred  to  in  this  section  of  the  Code,  and  there  can  be  no 
doubt  but  that  certificates  of  death  are  ^^  official  records  "  on  file 
in  that  department.  If  that  section  is  to  be  construed  literally, 
it  would  seem,  therefore,  that  the  certificate  should  have  been 
received  in  evidence.  It  is  urged  by  the  appellant  that  the  reason 
for  the  exclusion  of  a  death  certificate  made  evidence  by  local  laws 
no  longer  obtains.  It  is  contended  that  the  incorporation  of 
these  provisions  in  the  Code  shows  a  legislative  intent  that  the 
^'  maps,  surveys  and  official  records "  to  which  reference  is  made 
shall  be  received  in  evidence  and  be  presumptive  evidence  of 
the  facts  recited  therein  in  private  litigations  in  any  court.  It 
is  not  apparent  that  any  reason  exists  why  death  certificates  filed 
in  the  city  of  New  York  should  be  received  as  evidence  when  simi- 
lar certificates  filed  elsewhere  throughout  the  State  pursuant  to 
similar  laws  and  for  the  same  purposes,  are  incompetent  as  evidence 
in  litigations  between  private  parties.  Rules  of  evidence  should  be 
uniform  and  it  has  not  been  the  policy  of  the  lawmakers  in  the  past 
to  depart  from  this  rule.  No  reason  for  a  change  of  policy  in  this 
regard  exists  now.  It  would,  therefore,  seem  that  this  section  of  the 
Code  should  be  construed  in  harmony  with  section  834,  and  not  as 
a  repeal  of  the  latter  as  to  evidence  in  a  particular  county  of  the 
State.  Full  force  and  effect  may  be  given  to  the  legislative  intent 
in  enacting  the  present  section  955  of  the  Code  without  ascribing  to 
the  Legislature  an  intention  to  render  death  certificates  competent 
evidence  of  the  facts  recited  in  actions  between  individuals  where 
common-law  evidence  of  such  facts  has  been  heretofore  required. 
The  main  purpose  seems  to  have  been  to  remove  the  difficulty  of 
proving  the  accuracy  of  old  maps,  surveys  and  official  records  which 
have  been  on  file  and  accepted  as  correct  for  more  than  twenty 
years  in  the  transaction  of  official  business.  It  must  be  presumed 
that  the  members  of  the  Legislature  at  the  time  of  the  enactment 
of  this  new  provision  in  this  section  were  aware  of  the  decisions  of 
the  court  against  the  admissibility  in  evidence  in  actions  between  pri- 
vate parties  of  death  certificates  filed  pursuant  to  local  laws.  If  the 
Legislature  had  intended  to  change  this  rule  of  evidence,  we  think  it 
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would  have  prescribed  that  each  oertiiicates  would  be  admissible  from 
official  files  in  any  county ;  and  if  on  the  theory  that  there  were 
special  reasons  justifying  it,  which  are  not  apparent  to  us,  it  had 
been  intended  to  make  them  admissible  in  the  county  of  New  York 
only,  definite  appropriate  language  to  that  end  would  have  been 
employed.    The  certificate  was,  therefore,  properly  excluded. 

It  follows  that  the  judgment  and  order  should  be  aflirmed,  with 
costs. 

Yan  Brunt,  P.  J.,  Pattebson,  Inobaham  and   Hatch,  JJ., 
concurred. 

Judgment  and  order  affirmed,  with  costs. 


Frank  Muller,  Respondent,  v.  MxTBOPOLrrAN  Street  Railway 
Company,  Appellant 

Evidence — eampemaiian  ef  a  pfi^deian  ~-  tehai  qiu^Uon  in  r^gaird  thereto,  aUh&ugh 
diffteiianabte,  doea  not  require  a  reeenal  — evidefhce  eujfteierU  to  eetabiish  that  a 
partietdar  ir^ury  teM  eaueed  by  an  accident 

A  question  propounded  upon  the  trial  of  an  action  to  recover  damages  for  personal 
injuries,  as  to  what  would  be  the  reasonable  and  fair  compenaation  of  a  physi- 
cian "  for  professional  consultation  of  even  the  moat  ordinary  kind  for  the 
period  of  seven  months,  consultations  having  been  had  at  two  or  three  times  a 
week  during  that  period/'  is  objectionable,  but  the  answer,  "about  two  dol- 
lars a  visit,"  being  competent,  and  the  question  not  harming  the  defendant,  it 
is  not  ground  for  reversal. 

What  evidence  given  on  the  trial  of  such  an  action  is  sufficient  to  warrant  a 
finding  that  a  hernia  from  which  the  plaintiff  was  suffering  at  the  time  of  the 
trial  was  caused  by  the  accident,  considered. 

Yah  Bbunt,  P.  J.,  and  Inobahah,  J.,  dissented. 

Appeal  by  the  defendant,  the  Metropolitan  Street  Railway  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  oflSce  of  the  clerk  of  the  county  of  New  York 
on  the  30th  day  of  April,  1902,  upon  the  verdict  of  a  jury  for 
$1,250,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
19th  day  of  April,  1902,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 
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Addison  C.  Ormsbeej  for  the  appellant 
Maurice  B.  Blumenthal,  for  the  respondent. 

Laughlin,  J. : 

This  is  an  action  to  recover  damages  for  personal  injuries  alleged 
to  have  been  sustained  by  die  plaintifE  through  the  defendant's 
negligence.  The  plaintifE  was  injured  on  the  9th  day  of  August^ 
1899,  shortly  before  eight  o'clock  in  the  evening  in  alighting  from 
a  south-bound  open  car  at  Lexington  avenue  and  Fifty-third  street. 

The  first  contention  on  the  part  of  the  appellant  is  that  the  verdict 
is  against  the  weight  of  the  evidence.  The  plaintiff  was  a  passenger 
on  the  defendant's  Fifty-ninth  street  line  and  was  transferred  to  the 
Lexington  avenue  line.  He  testifies  tliat  on  delivering  the  transfer 
to  the  conductor  he  notified  the  latter  that  he  desired  to  stop  at 
Fifty-third  street ;  that  he  signaled  the  conductor  at  Fifty-fourth 
street  and  the  conductor  pulled  the  rope  and  the  car  came  to  a  full 
stop ;  that  he  then  got  up  from  his  seat  and  stepped  down  to  the 
running  board  and  the  conductor  was  standing  near  him  and  saw 
him  **  and  the  car  gave  a  jerk,  a  sudden  start  and  threw  me  out." 
Neither  the  conductor  nor  motorman  was  called  as  a  witness  nor 
was  their  absence  satisfactorily  accounted  for.  The  only  other  eye- 
witnesses to  the  accident  who  testified  were  a  husband  and  wife  who 
were  passengers  on  the  car  and  were  called  by  the  defendant.  The 
testimony  of  the  husband  indicates  that  the  plaintiff  stepped  from 
the  car  while  it  was  in  motion  and  before  it  had  stopped ;  but  the 
wife  fully  corroborates  the  plaintiff  to  the  effect  that  he  signaled 
the  conductor  and  that  the  car  came  to  a  full  stop  before  the 
accident.  She  does  not  corroborate  the  plaintiff  on  the  point  that 
the  car  started  up  again  before  he  was  injured ;  but  she  gives  no 
satisfactory  explanation  of  how  he  could  receive  the  injuries  while 
the  car  was  standing  still.  In  these  circumstances  it  cannot  be  said 
that  the  evidence  preponderated  in  favor  of  the  defendant.  The 
plaintiff's  left  shoulder  was  dislocated  and  he  also  claims  that  the 
injuries  produced  a  hernia  in  his  right  groin.  According  to 
his  evidence  he  fell  rather  sideways,  facing  the  sidewalk,  strik- 
ing his  left  shoulder  first  and  then  his  left  hip,  causing  abra- 
sions of  the  skin.  A  physician  who  examined  him  about  two 
and  a  half  years  after  the  accident  was  permitted  to  describe 
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this  hernia  to  the  jury  under  the  defendant's  objection  and  excep- 
tion that  it  had  not  been  shown  that  the  rupture  was  caused  by  the 
accident  This  exception  is  urged  as  a  ground  for  reversal.  The 
plaintiff  testified,  before  the  reception  of  this  evidence,  that  he  had 
never  experienced  any  pain  or  trouble  in  his  right  groin  before  the 
accident ;  that  at  the  time  he  fell  he  heard  something  snap  and  had 
great  pain  in  that  region ;  that  after  the  accident  he  had  a  swelling 
in  the  right  groin  which  has  remained  there  ever  since ;  that  the 
doctor  prescribed  a  truss  two  or  three  days  after  the  accident, 
and  he  has  worn  one  since  that  time ;  that  before  the  accident 
there  was  nothing  the  matter  at  the  place  where  the  swelling  came 
on  afterwards,  and  ^^  that  rupture  that  I  claim  that  I  have  on  my 
right  groin  now  was  the  result  of  this  accident,  and  I  never  had  any 
difiiculty  prior  to  this  accident."  The  physician  who  attended  the 
plaintiff  immediately  after  the  accident,  although  called  in  his 
behalf,  was  rather  an  unwilling  witness.  He  testified  tliat  he  set 
and  treated  him  for  the  shoulder,  and  did  not  make  any  other 
examination  at  that  time;  that  the  plaintiff  was  suffering  from 
shock  and  bruises  and  complained  of  a  little  pain  on  the  left  side, 
but  did  not  complain  of  any  hernia ;  that  the  plaintiff's  coat  and 
vest  only  were  removed ;  that  he  found  no  evidence  of  a  hernia,  but 
did  not  look  for  it ;  that  a  few  days  later  he  examined  the  plaintiff's 
right  groin  and  found  a  hernia  and  prescribed  a  truss ;  that  he  did 
not  examine  the  hernia  with  sufficient  care  at  that  time  to  know 
whether  it  was  of  recent  origin  or  long  standing.  It  thus  appears, 
if  the  plaintiff's  evidence  was  believed,  that  the  hernia  was  caused 
by  the  accident.  In  so  stating  the  plaintiff  was  not  giving  an  opinion, 
and  no  objection  to  this  evidence  was  interposed.  He  was  testifying 
to  a  fact  which  he  must  have  known  was  either  true  or  false.  His 
credibility  was  for  the  jury.  There  was,  therefore,  evidence  upon 
which  the  jury  could  find  that  the  hernia  was  caused  by  the  accident, 
and  it  was  entirely  proper  to  allow  the  physician  to  describe  it. 

The  plaintiff  testified  that  his  left  ankle  was  injured  and  became 
swollen  as  a  result  of  the  accident.  This  evidence  was  subsequently 
stricken  out  by  consent  on  the  ground  that  those  injuries  were  not 
pleaded.  Later  on  counsel  for  the  plaintiff,  in  a  hypothetical  ques- 
tion reciting  the  injuries  sustained  by  the  plaintiff  and  the  circum- 
stances under  which  they  were  inflicted,  embraced  the  statement 
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that  ^'his  left  ankle  becomeB  Bwollen."  This  is  now  urged  as  a 
ground  for  a  new  trial.  No  objection  was  interposed  to  this  ques- 
tion on  the  ground  that  it  assumed  facts  not  proven,  nor  was  the 
attention  of  counsel  for  the  plaintiff  or  of  the  court  in  any  manner 
drawn  to  the  fact  that  this  evidence  had  been  stricken  out.  It  was 
omitted  from  the  hypothetical  question  subsequently  asked.  The 
exception  to  the  hypothetical  question,  therefore,  can  be  of  no  avail 
to  the  defendant  as  presenting  error  in  this  regard. 

The  question  as  to  what  would  be  the  reasonable  and  fair  com- 
pensation of  a  physician  ^^  for  professional  consultation  of  even,  the 
most  ordinary  kind  for  the  period  of  seven  months,  consultations 
having  been  had  at  two  or  three  times  a  week  during  that  period," 
was  objectionable,  but  the  answer,  '^  About  two  dollars  a  visit,"  was 
competent  and  did  not  harm  the  defendant 

It  is  conceded  that  the  verdict  is  very  small,  if  the  plaintiff  sus- 
tained the  injuries  of  which  he  complains.  The  evidence  made  that 
a  fair  question  of  fact  for  the  jury. 

These  views  lead  to  the  conclusion  that  the  judgment  and  order 
should  be  affirmed,  with  costs. 

Patterson  and  Hatch,  JJ.,  concurred ;  Van  Brunt,  P.  J.,  and 
Inoraham,  J.,  dissented. 

Judgment  and  order  affirmed,  with  costs. 


Thomas    Bwtbr,    Appellant,    v.  Thb    Mayor,    Aldbbmen    and 
Commonalty  of  the  City  of  New  York,  Respondent. 

Contract  toith  a  municipality  —  an  architect* »  certificate  required  thereby  muet  he 
produced  or  an  excuee  pleaded  for  not  doing  eo  —  rights  of  the  contractor  where  the 
city  eompletei  the  work  at  lee$  than  the  contract  price — epecifieatione  requiring 
the  eomtruction  of  a  watertight  flue  —  the  contractor  does  iu4  guaranty  the  effi- 
ciency of  the  epedflcations  to  eecure  that  result  —  right  to  change  the  ^i)ee(flcation$ 
— claim  for  extra  work  eitforeed. 

Where  a  contract,  made  between  the  commissioners  of  the  department  of  public 
parks  in  the  dty  of  New  York  and  a  building  contractor,  expressly  provides 
that  the  furnishing  of  an  architect's  certificate  shall  be  a  condition  precedent  to 
the  contractor's  right  to  receive  payment  for  any  part  of  the  work,  if  the  con- 
tractor brings  an  action  to  recover  a  balance  due  under  the  contract  upon  the 
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claim  that  he  has  made  complete  performance  thereof,  and  does  not  produce 
the  architect  s  certificate,  he  cannot  recover  upon  the  theory  that  the  architect 
unreasonably  refused  to  grant  such  certificate,  unless  he  alleges  that  fact  in 
his  complaint. 
Where  it  appears  that  the  work  was  taken  from  the  contractor  and  completed  by 
the  dty  pursuant  to  a  notice  given  under  the  contract,  and  that  the  cost  of 
such  completion  was  considerably  less  than  the  balance  unpaid  upon  the  con- 
tract price,  the  contractor  may,  if  he  so  elects^  recover  such  balance  without 
regard  to  the  architect's  certificate. 

Where  the  plans  and  specifications  furnished  pursuant  to  the  contract  specify 
tbe  manner  in  which  an  underground  flue  shall  be  constructed,  and  provide 
that  such  flue  shall  be  rendered  thoroughly  watertight,  the  measure  of  the 
contractor's  liability  is  to  make  the  flue  watertight  so  far  as  a  construction  in 
accordance  with  the  plans  and  specifications  will  produce  that  result,  but 
he  does  not  guarantee  the  efficiency  of  the  plans  and  specifications  in  that 
regard. 

If  the  fiue,  after  being  constructed  in  accordance  with  the  original  plans  and 
specifications,  is  found  not  to  be  watertight,  a  clause  of  the  specifications  pro- 
viding, **  Such  details  on  a  large  scale  or  full  size  as  may  be  necessary  to  more 
fully  explain  the  general  drawings  will  be  furnished  to  the  contractor  at  the 
proper  time  during  the  progress  of  the  work.    *    *    * 

"  The  various  drawings  and  this  specification  are  intended  to  cover  a  com- 
plete  and  first  class  Job  in  every  respect.  Anything  omitted  in  this  specifica- 
tion and  shown  on  the  drawings,  or  vice  teraa,  is  to  be  done  by  the  contractor 
without  extra  charge  or  expense,"  does  not  authorize  the  architect  to  alter  the 
plans  and  specifications  for  the  fiue  and  require  the  contractor  to  reconstruct 
it  in  accordance  with  the  altered  plans  and  specifications  without  extra 
charge. 

A  provision  in  the  contract  that  the  contractor  should  make  no  claim  for  extra 
work,  unless  the  same  was  agreed  upon  between  the  parties  in  writing,  will 
not  prevent  the  contractor  from  recovering  for  the  work  performed  by  him  in 
reconstructing  the  flue  pursuant  to  the  directions  of  the  architect  and  the 
board  of  park  commissioners,  as  such  provision  related  to  work  concededly 
not  within  the  contract,  and  did  not  apply  to  changes  and  alterations  in  the 
work  intended  to  be  covered  by  the  agreement. 

Even  if  it  should  appear  that  the  reconstruction  of  the  flue  was  extra  work 
within  the  meaning  of  the  provision  in  question,  the  park  commissioners, 
having  authorized  and  directed  such  work  to  be  done,  would  be  estopped 
from  contending  that  the  plaintiff  could  not  recover  therefor  because  the  con- 
tract required  that  an  agreement  in  writing  should  be  made  concerning  the 
same. 

Yak  BsansT,  P.  J.,  and  Inorabjoc,  J.,  dissented. 

Appeal  by  the  plaintiff,  Thomas  Dwyer,  from  a  judgment  of 
the  Snpreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
App.  Div.— Vol.  LXXVII.        15 
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of  the  clerk  of  the  county  of  New  York  on  the  13th  day  of  Janu- 
ary, 1899,  upon  the  dismissal  of  the  complaint  at  the  close  of  the 
plaintiff's  evidence  on  a  trial  at  the  New  York  Trial  Term. 

Charles  J,  Hardy ^  for  the  appellant, 

Chxxse  MeUen,  for  the  respondent 

Lauohlin,  J. : 

The  plaintiff  contracted  with  the  city  of  New  York,  through  the 
commissioners  of  the  department  of  public  parks,  for  the  construc- 
tion of  a  boiler  honse  and  engine  room  for  the  Metropolitan  Museum 
of  Art. 

The  complaint  contains  two  causes  of  action ;  the  first  is  to  recover 
$669.30,  the  balance  unpaid  npon  the  contract ;  the  second,  for  dam- 
ages caused  by  the  wrongful  rulings,  orders  and  directions  of  the 
architect  and  board  of  park  commissioners  in  requiring  the  plaintiff 
to  do  over  again  certain  work  which  it  is  alleged  he  completed  in 
accordance  with  the  contract,  plans  and  specifications,  and  also  com- 
pelling him  to  furnish  extra  work,  labor  and  materials  under  the 
wrongful  claim  that  the  same  were  embraced  within  the  contract. 

The  allegations  of  the  complaint  with  reference  to  the  first  cause 
of  action  proceed  upon  the  theory  of  complete  performance  by  the 
plaintiff.  The  specifications  forming  a  part  of  the  contract  expressly 
provide  that  the  architect's  certificate  that  the  contract  has  been 
faithfully  performed  with  reference  to  the  materials  furnished  and 
work  done  should  be  a  condition  precedent  to  the  right  of  the  plain- 
tiff to  payment  for  any  part  of  the  work.  Upon  the  trial  the 
plaintiff  failed  to  show  that  the  work  was  completed  to  the  satis- 
faction of  the  architect,  or  that  the  latter  had  furnished  a  certificate 
to  that  effect.  The  complaint  contains  no  allegation  excusing  the 
production  of  the  architect's  certificate.  Evidence  was  offered,  how- 
ever, tending  to  show  complete  performance  by  the  plaintiff  in 
accordance  with  the  contract  and  specifications  and  that  the  architect 
unreasonably  withheld  his  certificate,  insisting  that  the  work  had  not 
been  properly  performed.  The  plaintiff  made  no  motion  to  amend 
his  complaint  to  conform  to  the  proof  in  this  regard.  The  judg* 
ment  entered  upon  the  nonsuit  cannot  be  reversed  unless  the  plain- 
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tiff  established  h  prima  facie  case  upon  the  complaint  as  it  stood  at 
the  time  the  motion  was  granted,  for  he  could  only  recover  as  mat* 
ter  of  strict  legal  right  according  to  the  allegations  of  his  complaint^ 
even  if  the  evidence  wonld  have  justified  an  amendment  and  a 
recovery  on  another  theory.  The  plaintiff  was  not  entitled  to 
recover  on  the  theory  of  complete  performance  under  this  contract 
without  the  production  of  the  architect's  certificate  unless  he  laid 
the  foundation  in  his  complaint  for  the  evidence  excusing  compli- 
ance in  this  regard.  {WwikB  v.  O'Brien^  141  N..Y.  199.)  It  ia 
true  that  in  this  case,  as  in  the  case  of  Weeks  v.  O^Brie^i  {8upra)y 
the  evidence  developed  the  fact  that  thb  work  was  taken  from  the 
plaintiff  and  completed  by  the  city  pursuant  to  a  notice  claimed  to 
have  been  given  under  the  contract,  and  it  further  appears  that  the 
cost  of  completion  was  considerably  less  than  the  balance  unpaid  on 
the  contract  price.  Had  the  plaintiff  so  elected,  he  would  have  been 
entitled  to  recover  this  balance  in  these  circumstances  without  regard 
to  the  architect's  certificate  ( Weeks  v.  O^JSrieUj  supra) ;  but  lie 
made  no  such  election,  and,  so  far  as  is  disclosed  by  the  record,  hia 
contention  throughout  the  trial  was  that  he  was  entitled  to  recover 
the  full  balance  without  deduction  for  any  expenditure  by  the  city. 
The  court,  therefore,  committed  no  error  in  dismissing  the  com- 
plaint as  to  the  first  cause  of  action.  We  think,  however,  that  the 
proof  warranted  a  recovery  on  the  second  cause  of  action.  The  com- 
plaint relating  to  this  cause  of  action  alleges,  among  other  things^ 
that  "  the  defendant,  through  its  oflScers  and  agents,  would  not  per- 
mit the  plaintiff  to  proceed  and  carry  out  the  said  contract  in  a 
reasonable,  proper  and  expeditious  manner,  but  by  and  through  the 
wrongful  act,  neglect  and  default  of  the  defendant,  its  ofSicers  and 
agents,  the  plaintiff  was  hindered  and  delayed  and  put  to  great  loss 
and  expense  by  reason  of  said  wrongful  act,  neglect  and  default^ 
and  was  compelled  to  do  his  (plaintiff's)  work  at  a  largely  increased 
cost  by  reason  thereof. 

''That  among  other  things  the  defendant,  its  officers  and  agents^ 
compelled  the  plaintiff  to  attempt  to  make  a  certain  horizontal 
boiler  flue  under  the  cellar  floor  of  the  said  boiler  house  watertight^ 
which  was  an  impracticable  thing  to  do,  and  not  required  by  the 
plans  and  specifications  of  said  contract.  *  *  *  Compelled 
plaintiff  to  take  down  and  rebuild  horizontal  flue  at  boiler  house 
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after  the  same  had  been  bnilt  by  plaintiff  according  to  the  said  con- 
tract and  the  plans  and  specifications  thereof." 

The  plaintiff's  testimony  shows  that  he  constructed  this  flue  lit- 
erally in  accordance  with  the  contract  plans  and  specifications ;  that 
early  in  the  construction  of  the  work  he  notified  the  architect  that 
the  fine,  if  constructed  according  to  the  plans  and  specifications, 
would  not  be  watertight,  as  was  evidently  intended ;  that  he  was 
subsequently  directed  by  the  architect  to  complete  the  flue  without 
any  change  or  alteration  of  the  plans  and  specifications  therefor ; 
that  after  completion  it  was  ascertained  that  the  flue  was  not  water- 
tight, and  the  architect  thereupon  materially  altered  the  plans  and 
specifications  with  reference  to  the  manner  of  constructing  it,  and 
directed  the  plaintiff  to  take  it  down  and  remove  it,  and  reconstruct 
it  in  accordance  with  such  altered  plans  and  specifications;  that 
plaintiff,  insisting  that  he  had  performed  his  contract  in  this  regard 
and  was  under  no  obligation  to  do  the  work  over  again  in  a  differ- 
ent manner,  appealed  to  the  board  of  park  commissioners  protesting 
against  the  action  of  the  architect,  and  was  by  them  directed  to 
reconstruct  the  work  as  required  by  the  architect ;  that  he  also  noti- 
fied the  architect  and  the  board  of  park  commissioners  that  the  flue 
would  not  be  watertight  if  constructed  according  to  the  amended 
plans  and  specifications;  that  he  did  reconstruct  it  in  accordance 
therewith,  and  that  the  reasonable  value  of  this  work  was  $1,604.51. 

It  is  objected  that  the  plaintiff  cannot  recover  for  this  item  for 
the  reason  that  the  fine  as  thus  reconstructed  was  not  watertight. 
The  contract  expressly  provided  that  the  work  should  be  done  "  to 
the  satisfaction  of  the  Commissioners  of  the  Department  of  Public 
Parks  and  the  architect  appointed  by  them  and  in  accordance  with 
the  drawings,  details  and  directions  given  or  which  may  be  given 
by  the  architect  and  in  conformity  with  the  specifications."  The 
amended  specifications  require  an  excavation  for  the  flue  of  suffi- 
cient width  and  depth  to  make  it,  when  completed,  of  the  size  indi- 
cated on  the  plans,  and  further  provided  with  reference  to  this  flue 
as  follows : 
"  Mason  Wobk  : 

^^  Line  up  the  sides  of  excavation  with  four  inches  of  brick 
and  cover  the  bottom  of  flue  with  not  less  than  4  inches  of  rough 
concrete,  composed  of  3  parts  of  broken  stone,  1  part  clean  sharp 
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Band,  and  1  part  Portland  cement,  made  Bmooth,  ready  to  receive 
asphalt.  After  the  asphalt  has  been  applied  build  12'  brick  walls 
on  both  sides  of  the  flne,  laid  in  mortar  as  specified,  and  carry  up  to 
height  required  for  roof  beams. 

"Pave  the  flue  throughout  with  brick  grouted  in  in  cement 
mortar. 
"  Asphalt  : 

"  Cover  the  entire  inside  of  flue,  prepared  as  specified,  with  -^inch 
of  Seysel  rock  asphalt,  or  equally  good  and  approved  brand,  applied 
hot,  so  put  on  as  to  absolutely  cover  all  crevices  and  joints,  and  ren- 
der the  same  impervious  to  water. 
"  Generally  : 

'*  The  work  is  all  to  be  performed  in  a  thorough  and  mechanical 
manner,  and  rendered  thoroughly  watertight,  all  to  be  subject  to 
the  approval  of  the  architect." 

The  provisions  of  the  original  and  amended  specifications  with 
reference  to  the  flue  being  impervious  to  water  and  watertight 
were  the  same.  The  legal  effect  of  this  contract  was  that  the  con- 
tractor undertook  to  construct  the  flue  in  accordance  with  the  plans 
and  specifications,  and  he  was  to  make  it  watertight  so  far  as  a  con- 
struction in  accordance  with  the  plans  and  specifications  would  pro- 
duce that  result ;  but  he  did  not  guarantee  the  efficiency  of  tlie 
plans  and  specifications  in  this  regard.  {MacKnigkt  Flmtic  Stone 
Co.  V.  Mayor,  160  N.  Y.  80.) 

The  specifications  contain  the  following  clause :  "  Such  details  on 
a  large  scale  or  full  size  as  may  be  necessary  to  more  fully  explain 
the  general  drawings  will  be  furnished  to  the  contractor  at  the 
proper  time  during  the  progress  of  the  work.     *    *    * 

'^  The  various  drawings  and  this  specification  are  intended  to  cover 
a  complete  and  first  class  job  in  every  respect.  Anything  omitted 
in  this  specification  and  shown  on  the  drawings,  or  vice  versa,  is  to 
be  done  by  the  contractor  without  extra  charge  or  expense." 

It  is  contended  on  the  part  of  the  city  that  these  provisions 
authorized  the  architect  to  change  the  plans  and  specifications  by 
detailed  plans,  and  that  they  are  authority  for  the  changes  which 
he  made.  This  contention  is  untenable  for  two  reasons.  In  the 
first  place  it  was  not  intended  to  authorize  the  change  of  either  the 
specifications  or  plans  by  enlarged  detail  plans  or  drawings,  but  only 
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to  make  more  clear  what  might  otherwise  be  obscure,  and,  secondly^ 
the  architect  was  not  aathorized  to  make  any  change  or  alteration 
in  the  plans  or  specifications  after  the  work  had  been  done  in 
accordance  with  the  plans  and  specifications  at  the  time  of  perform- 
ing it 

It  is  further  contended  that  this  was  extra  work,  and  that,  inas- 
much as  it  was  provided  in  the  contract  that  the  contractor  should 
make  no  claim  for  extra  work  unless  the  same  was  agreed  upon 
between  the  parties  in  writing,  no  recovery  can  be  had  therefor. 
That  provision  of  the  contract  relates  to  work  concededly  not 
\/ithin  the  contract,  and  not  to  clianges  and  alterations  in  the  work 
intended  to  be  covered  by  the  agreement.  Furthermore,  it  is  not 
contended  that  the  board  of  park  commissioners  did  not  have  author- 
ity to  contract  for  this  work  even  if  it  were  extra  work  ;  and  the 
board  itself  which  made  the  contract,  having  authorized  and  directed 
the  work,  would  be  estopped  from  contending  that  the  plaintiff 
could  not  recover  therefor  because  the  contract  required  that  an 
agreement  in  writing  should  be  made  concerning  the  same.  The 
architect  wrongfully  insisted  that  the  plaintiff  had  not  performed 
his  contract  with  reference  to  the  construction  of  the  fine,  not 
}>ecause  he  had  not  followed  the  plans  and  specifications,  but  because 
of  the  architect's  blunder  in  preparing  plans  and  specifications  that 
would  not  accomplish  the  object  desired,  to  wit,  a  watertight  fine. 

On  this  branch  of  the  case  the  plaintiff  was  entitled  to  recover  on 
the  authority  of  Oearty  v.  Mayor  (171  N.  Y.  61).  There  is  no 
basis  for  a  distinction  between  that  case  and  this.  There,  as  here, 
the  contract  related  to  the  performance  of  work  for  the  park  depart- 
ment, and  the  provisions  of  the  specifications,  so  far  as  material, 
are  almost  identically  the  same,  the  only  difference  being  that  that 
case  related  to  a  pavement  and  the  engineer  had  supervision  of 
the  construction,  and  the  word  ^^  engineer  "  appears  in  the  specifi- 
cations where  the  word  "  architect "  appears  in  the  case  at  bar. 

It  follows,  therefore,  that  the  plaintiff  made  out  a  prima  facu 
case  for  a  recovery  with  reference  to  the  cost  of  reconstructing  this 
flue  and  it  was  error  to  dismiss  the  complaint.  In  this  view  it 
becomes  unnecessary  to  consider  the  sufliciency  of  the  complaint  or 
proof  with  reference  to  the  other  items  of  damages  claimed  in  the 
fiecond  cause  of  action. 
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The  jndgment  appealed  from  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

O'Bribn  and  Hatch,  JJ.,  concurred ;  Van  Brunt,  P.  J.,  and 
Ingraham,  J.,  dissented. 

Inokaham,  J.  (dissenting) : 

The  plaintiff  made  a  contract  with  the  defendant  whereby  he 
was  to  construct  a  boiler  house  and  engine  room  in  the  Central 
Park  in  the  city  of  New  York  for  the  use  of  the  Metropolitan 
Museum  of  Art,  for  which  the  defendant  agreed  to  pay  the  plain- 
tiff the  sum  of  $47,700.  There  are  two  causes  of  action  alleged  in 
the  complaint.  The  first  is  to  recover  the  balance  alleged  to  be  due 
under  the  contract,  and  the  second  is  to  recover  the  damages  sus- 
tained by  the  plaintiff  by  reason  of  the  refusal  of  the  defendant  to 
permit  him  to  carry  out  the  contract  in  a  reasonable,  proper  and 
expeditious  manner.  As  a  first  cause  of  action  the  complaint  alleges 
the  making  of  the  contract ;  that  the  plaintiff  had  fully  performed 
all  the  conditions  and  covenants  of  the  said  agreement  and  fully 
completed  the  work  in  accordance  with  the  terms  and  conditions  of 
the  contract,  ^^  and  the  same  has  been  duly  accepted  by  the  defend- 
ant and  its  officers,  and  its  acceptance  duly  certified  in  writing ; " 
that  the  amount  to  be  paid  by  the  contract  is  $47,700,  of  which  the 
plaintiff  has  received  the  sum  of  $47,030.70,  leaving  a  balance  due 
from  the  defendant  to  the  plaintiff  of  $669.30,  for  which  sum  plain- 
tiff demands  judgment.  For  a  second  cause  of  action  the  plaintiff 
alleges  that  while  he  was  endeavoring  in  good  faith  to  carry  out  the 
said  contract  in  accordance  with  the  terms  and  conditions  thereof, 
^^  the  defendant,  through  its  officers  and  agents  would  not  permit 
the  plaintiff  to  proceed  and  carry  out  the  said  contract  in  a  reason- 
able, proper  and  expeditious  manner,  but  by  and  through  the  wrong- 
ful act,  neglect  and  default  of  the  defendant,  its  officers  and  agents, 
the  plaintiff  was  hindered  and  delayed  and  put  to  great  lo&s  and 
expense  by  reason  of  said  wrongful  act,  neglect  and  default,  and  was 
compelled  to  do  his  (plaintiff's)  work  at  a  largely  increased  cost  by 
reason  thereof." 

The  answer  admits  the  making  of  the  contract;  alleges  that  the 
plaintiff  entered  into  its  performance  and,  except  as  specified,  has 
fully  completed  the  said  work  in  accordance  with  the  terms  and 
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conditions  of  the  contract ;  admits  that  the  defendant  has  paid  the 
plaintiff  on  account  of  the  contract  the  sum  of  $47,030.70,  and  no 
more ;  and  then  alleges  that  while  the  plaintiff  was  proceeding  to 
execute  and  carry  out  the  said  contract,  he  "  willfully  and  wrong- 
fully neglected  and  refused  to  construct  and  complete  in  a  proper 
manner,  in  accordance  with  his  contract  and  the  specifications  and 
directions  of  the  architect,  a  certain  horizontal  boiler  flue  under  the 
cellar  of  the  said  boiler  house,  and  to  do  certain  asphalting  to  the 
easterly  wall  of  the  boiler  house,  and  to  repair  the  roof  thereof, 
whereupon  the  Commissioners  of  the  Department  of  Public  Parks, 
by  virtue  of  the  said  provisions  of  the  said  contract,  duly  notified 
the  plaintiff  to  discontinue  all  the  work  in  his  contract  on  such  por- 
tion of  said  work ;  that  thereupon  the  said  plaintiff  did  discontinue 
work  upon  said  portion  or  part,  and  the  commissioners  thereupon 
placed  upon  the  said  part  to  work  at  and  complete  the  same,  another 
person,  to  wit,  one  William  L.  Crow,  and  the  same  was  completed  by 
such  other  person ;  that  the  reasonable  and  proper  cost  of  completing 
the  same  was  the  sum  of  $553.30,  as  evidenced  by  the  certificate  of 
the  architect  of  the  defendant ; ''  that  the  plaintiff  also  refused  to 
carry  out  said  contract  in  that  he  neglected  to  set  up  one  steam  jet 
pump  for  underground  flue  pipe  fittings  and  valves,  whereupon  the 
said  commissioners  duly  notified  the  plaintiff,  in  accordance  with  the 
terms  of  said  contract,  to  discontinue  all  work  thereunder,  and  the 
commissioners  thereafter  employed  another  person  to  do  the  work ; 
that  the  reasonable  and  proper  cost  of  completing  the  same  was  the 
sum  of  $116,  as  evidenced  by  the  certificate  of  the  architect,  and 
that  by  reason  thereof  the  defendant  deducted  the  amount  paid  for 
the  completion  of  the  contract  from  the  amount  due  to  the  plaintiff, 
which  is  the  difference  between  the  amount  to  be  actually  paid  to 
the  plaintiff  upon  the  completion  of  the  contract  and  that  actually 
paid  to  him. 

By  the  contract  which  was  introduced  in  evidence  the  plaintiff 
agreed  that  he  would  cx)mplete  the  entire  work  to  the  satisfac- 
tion of  the  commissioners  of  the  department  of  public  parks  and  in 
substantial  accordance  with  the  specifications  and  plans,  and  that  he 
would  not  ask,  demand,  sue  for,  or  recover  for  the  entire  work  any 
extra  compensation  beyond  the  amount  payable  for  the  whole  of  the 
work  in  this  contract  stipulated  which  shall  be  actually  performed 
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at  the  price  therefor  therein  agreed  npon  and  fixed ;  and  farther 
agreed  that  the  certificate  of  the  architect,  appointed  by  the  com- 
missioners of  the  department  of  public  parks,  in  charge  of  the  work^ 
should  be  the  account  by  which  the  amount  of  materials  furnished 
and  the  work  done  should  be  computed,  and  that  the  architect's 
certificate  that  the  same  had  been  faitlifully  performed  so  far  in 
accordance  with  the  requirements  of  the  contract  and  filed  with  the 
said  department,  should  be  a  condition  precedent  to  the  right  ^^  of 
the  said  party  of  the  second  part  to  payment  for  the  work  or  any 
part  thereof  done  by  him  under  this  agreement;"  and  further 
agreed  that  the  work  was  to  be  done  to  the  satisfaction  of  the  com- 
missioners of  the  department  of  public  parks  and  the  architect, 
''and  work  done  not  satisfactory  to  the  said  commissioners  and 
the  architect  shall  be  immediately  made  good  by  the  said  party  of 
the  second  part  (plaintiff) ;  or  if  he  shall  neglect  or  refuse  to  remove 
the  materials  or  such  work  or  materials  as  may  be  condemned  by  the 
architect  when  notified  so  to  do  by  the  commissioners  of  the  depart- 
ment of  public  parks,  by  a  written  notice  to  be  served  on  the  con- 
tractor, either  personally  or  by  leaving  it  at  his  residence  or  with 
his  agent  in  charge  of  the  work,  then  the  commissioners  of  the 
department  of  public  parks  may  remove,  or  cause  the  same  to  be 
removed  and  satisfactorily  replaced,  by  contract  or  otherwise,  as 
they  may  deem  expedient,  and  charge  the  expense  thereof  to  the 
aforesaid  contractor ;  and  the  expense  so  charged  shall  be  deducted 
and  paid  by  the  parties  of  the  first  part  out  of  such  moneys  as  are 
or  may  become  due  under  this  agreement ;"  and  also  agreed  that  he 
would  not  be  entitled  to  demand  or  receive  payment  for  any  portion 
of  the  aforesaid  work  until  the  same  was  fully  completed  in  the 
manner  set  forth  in  the  agreement,  and  such  completion  should  be 
duly  certified  by  the  architect  in  charge  of  the  work  as  provided  by 
the  contract ;  that  ''  the  action  of  the  architect  by  which  the  said 
contractor  is  to  be  bound  and  concluded  according  to  the  terms  of 
this  contract,  shall  be  that  evidenced  by  his  final  certificate ; "  and 
thereupon  the  defendant  agreed  to  pay  to  the  plaintiff  ''  the  whole 
of  the  moneys  accruing  to  the  said  party  of  the  second  part  under 
this  agreement,  excepting  such  sum  or  sums  of  money  as  may  be 
lawfully  retained  under  any  of  the  provisions  herein  contained  for 
that  purpose." 


Digitized  by 


Google 


234      DWYER  v.  THE  MAYOR  OF  NEW  YORK. 

First  Dbpabtmbnt,  Dsceicber  Term»  1902.  [Vol.  77. 

There  was  do  allegation  in  the  complaint  that  the  certificate  of 
the  architect,  as  required  by  this  contract,  had  been  furnished,  or 
tliat  such  certificate  had  been  demanded  of  the  architect  and  the 
delivery  thereof  unreasonably  refused,  the  only  allegation  being 
that  the  plaintiff  had  fully  completed  said  work  in  accordance  with 
the  terms  and  conditions  of  the  said  contract,  and  that  the  same 
had  been  duly  accepted  by  the  defendant  and  its  officers,  and  its 
acceptance  duly  certified  in  writing.  The  contract  having  made 
the  certificate  of  the  architect  a  condition  precedent  to  the  right 
of  the  plaintiff  to  payment  upon  the  work,  or  any  part  thereof, 
done  by  him  under  the  agreement,  and  the  obligation  of  the  defend- 
ant to  pay  the  plaintiff  being  limited  to  the  amount  allowed 
by  the  final  certificate  of  the  architect,  to  justify  the  recovery 
of  any  amount  due  under  the  contract  the  plaintiff  was  bound  to 
allege  and  prove  the  delivery  of  the  certificate  by  the  architect,  or 
the  fact  that  the  work  had  been  actually  performed  and  that  tlie 
architect  had  unreasonably  refused  to  deliver  such  certificate.  The 
plaintiff  having  depended  upon  the  contract  and  introduced  it  in 
evidence,  his  cause  of  action  to  recover  the  amount  due  under  it 
must  necessarily  fail  unless  he  produced  the  certificate  of  the  archi- 
tect, which,  under  the  contract,  was  an  essential  prerequisite  to  his 
right  to  receive  the  contract  price.  Upon  the  cross-examination  of 
the  plaintiff,  he  testified  that  he  carried  out  the  architect's  directions 
in  accordance  with  certain  modified  specifications  and  plans,  and 
that  a  paper  shown  to  him  was  the  final  certificate  of  the  architect. 
That  paper,  however,  was  not  introduced  in  evidence,  nor  was  there 
any  proof,  except  this  statement  of  the  plaintiff,  that  a  final  certifi- 
cate had  been  given  by  the  architect,  or  that  by  it  any  amount  ^ras 
due  to  the  plaintiff.  There  were  introduced  in  evidence  by  the 
defendant  two  certificates  of  the  architect,  by  one  of  which  it 
appeared  that  one  Clarke  had  furnished  one  steam  jet  pump  at  a 
cost  of  $116,  and  by  the  other  that  one  Crow  had  furnished  cer- 
tain work,  labor  and  materials  in  excavating  and  refilling  and  cement- 
ing the  wall  in  the  boiler  flue  at  a  total  cost  of  $553.30.  These 
two  items  thus  certified  by  the  architect  aggregated  the  amount 
retained  by  the  defendant  and  appear  to  be  the  items  which  the  plain- 
tiff seeks  to  recover  by  his  first  cause  of  action.  It  is  quite  clear, 
therefore,  that  owing  to  the  failure  to  show  that  a  certificate  of  the 
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architect  was  furnished,  or  that  one  was  unreasonably  refosed,  the 
plaintiff  must  fail  in  his  first  cause  of  action. 

The  second  caase  of  action  is  for  the  damages  sustained  by  the 
plaintiff  by  reason  of  the  failure  of  the  officers  of  the  defendant  to 
allow  him  to  complete  his  /eontract.  There  is  no  allegation  in  the 
complaint  that  plaintiff  has  performed  extra  work.  It  is  the  dam- 
ages sustained  by  the  refusal  of  the  defendant  to  permit  the  plain- 
tiff to  proceed  and  carry  out  the  contract  in  a  reasonable,  proper 
and  expeditious  manner  that  plaintiff  seeks  to  recover  by  this  second 
cause  of  action.  This  allegation  would  seem  to  be  sufficient  under 
the  principle  established  in  Gearty  v.  Mayor  (171  N.  Y.  61), 
and  we  have  to  determine  whether  the  evidence  is  sufficient  to  sus- 
tain a  recovery  thereon.  The  plaintiff  testified  that  he  entered  into 
this  contract  in  September,  1892,  and  commenced  the  performance 
of  the  contract ;  that  on  December  7,  1892,  he  wrote  a  letter  to  the 
architect  in  which  he  stated  that  he  was  building  the  horizontal  flue 
for  the  boiler  house,  but  was  afraid  that  water  would  come  through, 
causing  the  flue  to  be  damp  or  wet  all  the  time,  and  asking  the 
architect  if  he  desired  a  cliange  of  the  construction  so  as  to  over- 
come this  pressure.  In  reply  to  this  the  architect  stated  that  the 
contract  called  for  a  construction  which,  if  faithfully  carried  out, 
would  make  this  flue  watertight ;  and  shortly  afterward  the  architect 
wrote  to  the  plaintiff  directing  him  to  stop  work  for  the  winter. 
Subsequently,  in  March,  1893,  the  plaintiff,  having  resumed  work, 
wrote  to  the  architect  saying  that  he  had  partly  built  the  flue  in 
accordance  with  his  contract,  but  that  it  was  not  and  would  not  be 
watertight,  and  asking  for  advice  in  regard  to  the  matter.  The 
architect  subsequently  called  the  plaintiflPs  attention  to  the  water  in 
this  flue,  directing  him  to  cause  it  to  be  pumped  out.  In  reply  the 
plaintiff  wrote  that  there  was  no  special  or  general  provision  in  the 
contract  for  taking  care  of  this  water  and  saying  that  it  would  be 
unjust  to  ask  him  to  pump  it  out  without  compensation  and  refused 
to  do  so,  and  the  plaintiff  refused  to  do  any  further  work  in  con- 
nection with  the  flue,  telling  the  architect  that  he  had  constructed 
the  flue  in  accordance  with  the  contract  and  that  he  refused  to  take 
it  down  and  construct  it  in  a  different  way.  Subsequently,  and  in 
November,  1893,  the  architect  gave  to  the  plaintiff  an  additional 
specification  for  the  building  of  this  flue.     The  plaintiff  testified 
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that  the  flue,  as  shown  on  the  details  or  plans  delivered  November 
13, 1893,  difiers  from  that  shown  npon  the  plans  annexed  to  the 
original  contract  inasmuch  as  it  appears  upon  the  drawing  of 
November  13,  1893,  that  the  walls  were  to  be  bailt  in  two  sections, 
the  inner  a  four-inch  wall,  the  onter  a  twelve-inch  wall,  with  three- 
fourths  of  an  inch  of  asphalt  between  them,  while  the  plan  sub- 
mitted under  the  original  contract  provided  for  a  sixteen-inch  wall 
without  any  asphalt ;  that  the  modified  plan  ako  shows  under  the 
floor  of  the  flue  a  foundation  of  asphalt.  He  further  testified  that 
when  he  received  these  modified  specifications  and  plans,  he  refused 
to  do  anything  with  it  and  appealed  to  the  park  board.  He  went 
before  the  park  commissioners,  when  he  was  directed  to  go  ahead 
and  complete  the  work  according  to  the  new  specifications,  and  the 
plaintiff  testified  tliat  he  did  complete  it  according  to  such  new 
specifications.  In  Mardi  or  April,  1894,  he  claimed  that  the  comple- 
tion of  the  work  under  the  new  specifications  was  an  extra  expense  to 
him  of  $1,604.51,  which  is  part  of  the  damages  included  in  the  second 
cause  of  action.  According  to  his  testimony,  what  the  plaintiff  com- 
plains of  seems  to  be  that,  having  partially  constructed  this  boiler 
fine  according  to  the  contract,  the  architect  refused  to  accept  it  as  a 
compliance  with  its  provisions,  but  insisted  that  it  should  be  built  as 
provided  in  some  supplemental  plans  and  specifications,  and  that  the 
plaintiff  complied  with  such  direction  of  the  architect,  enforced  as  it 
was  by  an  order  of  the  commissioners  of  public  parks,  and  that  for 
such  work  he  was  entitled  to  recover.  But,  as  before  stated,  no  such 
cause  of  action  was  alleged  in  the  complaint.  The  plaintiff  also  tes- 
tified that  he  did  other  work  under  the  direction  of  the  architect 
which  was  not  provided  for  in  the  contract  As  to  these  other  items 
the  plaintiff  testified  that  they  were  done  by  him  under  the  direction 
of  the  architect,  who  insisted  upon  it  that  they  were  required  by  the 
contract ;  that  the  plaintiff  did  not  agree  with  him  at  any  time  that 
any  of  these  items  were  properly  included  in  his  contract ;  that 
he  did  the  work  comprised  in  those  items  for  the  purpose  of  com- 
pleting his  job  and  getting  the  balance  that  was  coming  on  the  con- 
tract. By  the  contract  the  plaintiff  agreed  that  he  would  not  ^'  ask, 
demand,  sue  for  or  recover  for  the  entire  work  any  extra  compen- 
sation beyond  the  amount  payable  for  the  whole  of  the  work  in  this 
contract  stipulated,  which  shall  be  actually  performed  at  the  price 
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therefor^  herein  agreed  upon  and  fixed,'^  and  that  the  contract  and 
tlie  specifications  and  the  plans  ^'  may  be  modified  and  changed  from 
time  to  time  as  may  be  agreed  in  writing  between  the  parties  hereto, 
in  a  manner  not  materially  affecting  the  substance  thereof,  nor 
materially  increasing  the  prices  to  be  paid  in  order  to  carry  out 
and  complete  more  f  ally  the  work  herein  agreed  to  be  done  and 
performed,  bnt  snch  modifications  and  changes  shall  be  agreed 
npon  as  aforesaid  before  any  work  shall  be  done  therennder." 
None  of  the  provisions  of  this  clause  of  the  contract  was  com- 
plied with.  No  contract  was  made  for  extra  work,  nor  was  any 
modification  for  additional  work  agreed  to  in  writing.  The 
architect  who  was  selected  as  the  one  to  determine  what  was  a 
due  performance  of  the  contract  insisted  that  this  work  was  to  be 
done  under  the  original  contract  as  a  compliance  therewith.  The 
plaintiff  demands  in  the  complaint  the  damages  sustained  because 
by  wrongful  acts  of  the  agents  of  the  defendant  he  was  prevented 
from  completing  his  work.  He  proves  no  illegal  or  wrongful  act, 
bat  simply  a  disagreement  between  himself  and  the  architect,  the 
arbiter  agreed  upon  between  the  parties,  as  to  what  work  was  within 
the  contract,  and  the  proof  is  not  sufiicient  to  justify  a  recovery 
apon  thd  cause  of  action  alleged  in  the  complaint. 

The  case  of  Oeartt/  v.  Mayor  (171  N.  Y.  61)  is  not,  I  think, 
controlling.  The  contract  there  was  essentially  different  from  that 
in  this  case.  The  work  there  to  be  done  was  to  pave  a  transverse 
road  crossing  Central  Park  at  Ninety-seventh  street  from  Fifth 
avenue  west  to  Eighth  avenue.  The  contract  was  to  be  entirely 
under  the  direction  of  the  commissioners  of  the  department  of  pub- 
lic parks,  and  the  filing  of  the  certificate  of  the  engineer  appointed 
by  the  commissioners  was  to  be  a  condition  precedent  to  the  right  of 
the  plaintiff  to  payment  under  the  contract,  with  a  further  provision 
that  should  any  work  be  found  defective  or  improperly  done,  such 
work  was  to  be  taken  up,  relaid  or  otherwise  remedied  to  the  satis- 
faction of  the  engineer ;  and  if  the  contractor  refused  to  correct  such 
defective  work  when  notified  to  do  so,  the  commissioners  of  public 
parks  were  to  employ  the  necessary  men  and  material  to  do  the  work, 
with  a  further  provision  that  the  final  certificate  of  the  engineer 
should  be  conclusive  as  to  the  performance  of  the  contract.  The 
provisions  of  the  contract  and  the  nature  of  the  work  to  be  done  in 
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that  case  were  essentially  different  from  those  of  the  contract  now 
under  consideration.  There  was  in  that  contract  no  provision  for 
the  appointment  of  an  architect  whose  certificate  was  made  by  the 
contract  a  controlling  element  as  to  whether  or  not  the  contractor  had 
completed  the  work  according  to  the  plans  and  specifications.  In  the 
Gearty  case  the  work  to  be  performed  was  the  ordinary  work  of  pav- 
ing a  street  with  granite  blocks.  The  plaintiff  proceeded  without 
interruption  with  his  work  for  sixty  days  and  laid  a  considerable 
amount  of  expensive  block  pavement,  receiving  therefor  the  seventy 
per  cent  certificate  of  the  commissioners  and  their  engineer  of  con- 
struction, stating  that  there  was  justly  due  him  a  sum  of  money 
named  for  the  work  done,  but  within  a  few  days  thereafter  the 
plaintiff  was  ordered  by  the  engineer  of  constmction  to  take  up  this 
work  and  relay  it.  The  conrt  held  that  under  that  contract  the 
plaintiff  could  have  stopped  work  as  ordered  to  do  by  the  engineer 
of  construction  and  stood  upon  his  contention  that  the  work  had 
been  properly  done  and  brought  his  action  to  recover  the  amount 
due  under  the  contract,  and  that  he  also  had  what  the  court  held 
was  a  second  remedy,  namely,  to  comply  with  these  improper  orders 
of  the  commissioners,  and  then  sue  the  city  for  the  damages  sustained 
by  reason  of  the  improper  and  arbitrary  orders  received  f  I'om  the 
commissioners  and  the  engineer  of  construction  which  the  contractor 
was  compelled  to  comply  with  to  avoid  being  a  defaulter  under  a  con- 
tract with  the  city,  taking  what  he  could  get  under  his  final  certificate 
given  to  him  by  the  engineer  and  suing  the  city  for  the  damages 
sustained  by  him  by  compliance  with  these  unjust  orders.  This,  as 
I  understand  it,  is  the  view  of  the  learned  judge  who  wrote  the 
opinion  of  the  majority  of  the  Court  of  Appeals  in  deciding  that 
case ;  but  I  do  not  think  that  the  facts  in  this  case  bring  it  within  the 
scope  of  that  decision.  In  this  case,  the  contract  between  the  par- 
ties appointed  the  architect.  Before  the  contract  was  made  he  had 
prepared  plans  and  specifications  upon  which  the  contract  was  to  be 
based.  And  whether  or  not  the  work  done  under  the  contract  was 
a  compliance  with  the  plans  and  specifications  was  a  question  that 
the  parties  stipulated  should  be  determined  by  the  architect  thus 
appointed.  The  original  plans  do  not  show  a  lining  of  asphalt  between 
the  brick  walls  which  was  indicated  upon  the  supplemental  plans ; 
and  it  is  upon  this  that  the  plaintiff's  contention  seems  to  be  founded 
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that  he  was  not  required  to  asphalt  this  boiler  flue.  But  there 
is  an  express  clause  in  the  contract  that  all  the  walls,  where  in  con- 
tact with  the  excavation,  are  to  be  asphalted  with  pure  asphalt  from 
a  point  ^^  one  foot  below  boiler-room  floor  to  ground  level,  and  to  be 
rendered  thoroughly  watertight;"  and  it  was  also  provided  that 
'^  such  details  on  a  large  scale  or  full  size  as  may  be  necessary  to 
more  fully  explain  the  general  drawings,  will  be  furnished  to  the 
contractor  at  the  proper  time  during  the  progress  of  the  work."  It 
was  also  provided  that  ^^  the  various  drawings  and  this  specification 
are  intended  to  cover  a  complete  and  first  class  job  in  every  respect. 
Anything  omitted  in  this  specification  and  shown  on  the  drawings, 
or  vice  versa,  is  to  be  done  by  the  contractor  without  extra  charge 
or  expense."  The  contract  thus  required  this  boiler  flue  to  be 
asphalted,  and  whether  the  work  that  was  done  complied  with  these 
plans  and  specifications  was  to  be  determined  by  the  architect.  He 
determined  that  the  work  done  by  the  plaintiff  was  not  in  accord- 
ance with  the  plans  and  specifications,  and  provided  the  plaintiff 
with  a  detaU  drawing  showing  how  the  work  was  required  to  be 
done  so  as  to  comply  with  the  contract,  and  the  plaintiff  did  that 
work  as  required  by  the  architect.  It  was  this  work,  as  thus  com- 
pleted by  the  plaintiff  in  compliance  with  tlie  direction  of  the  archi- 
tect, that  the  commissioners  accepted  and  for  which  he  was  paid. 
Upon  what  principle  the  plaintiff  having  accepted  that  payment  can 
insist  that  the  agents  of  the  city  have  unjustly  and  arbitrarily  inter- 
fered with  him  in  the  performance  of  his  contract  so  as  to  make  the 
city  liable,  I  am  unable  to  discover. 

Ko  case  is  cited  by  counsel  to  sustain  such  a  contention,  except 
the  case  of  Gearty  v.  Mayor  {supra\  and  that,  as  I  have  shown, 
was  upon  an  entirely  different  contract  and  for  the  perform- 
ance of  different  work  that  did  not  involve  the  determination  of  an 
expert  as  to  whether  or  not  the  plans  and  specifications  had  been 
complied  with  as  in  the  case  of  a  building  such  as  the  one  in  ques- 
tion. We  are  not  dealing  with  a  case  where  the  city  refused  to 
accept  the  work  as  complete  because  the  architect  had  not  given  a 
certificate  where  it  was  alleged  and  proved  that  the  work  was 
finished  in  accordance  with  the  contract,  and  that  the  refusal  of  the 
architect  to  give  a  certificate  was  unreasonable,  as  in  the  case  of 
MacKnight  Flintio  Stone  Co.  v.  Mayor  (160  N.  Y.  80),  but 
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where  the  architect  had  apparently  given  a  certificate  for  the  work 
done  as  he  had  required,  where  the  amount  dne  under  snch  certifi- 
cate had  been  paid  and  where  there  is  no  allegation  that  such  certifi- 
cate was  a  false  certificate  and  it  is  not  songht  to  impeach  it.  It  has 
been  settled  in  many  cases  in  this  State  that  where  the  parties  to  a 
building  contract  appoint  an  architect  whose  decision  as  to  the  com- 
pletion of  the  work  under  the  contract  is  to  be  final,  they  are  con- 
cluded by  the  award  of  the  architect  unless  it  is  impeached  for 
fraud,  bad  faith  or  manifest  error.  {Sweet  v.  Morrisony  116  N.  Y. 
19 ;  Dwyer  v.  Board  of  EAuccntiony  27  App.  Div.  87 ;  aflEd.  on 
opinion  below,  165  N.  Y.  613  ;  Lawrence  v.  Mayor^  29  App.  Div. 
398 ;  affd.,  162  N.  Y.  617.) 

This  latter  case  seems  to  be  in  point.  The  contract  in  that  case 
provided  that  the  engineer  should  in  all  cases  determine  the  amount 
or  the  quantity  of  the  several  kinds  of  work  to  be  paid  for  under 
the  contract ;  should  determine  all  the  questions  in  relation  to  the 
work  and  the  construction  thereof,  and  in  all  cases  decide  every 
question  that  might  arise  relative  to  the  execution  of  the  contract 
on  the  part  of  the  contractor,  and  his  decision  should  be  final  and 
conclusive.  The  engineer  under  this  clause  determined  that  only 
sixty-four  cubic  yards  of  cut  stone  masonry  were  to  be  paid  for  by 
the  city,  and  it  was  held  that  that  award  was  conclusive  under  the 
terms  of  the  contract.  Here  the  architect  determined  under  the 
contract  what  the  plaintiff  was  required  to  do  to  complete  the  work 
conti*acted  for.  He  furnished  plans  and  specifications  for  the  work, 
and  when  the  question  as  to  this  boiler  flue  arose  he  furnished  some 
detail  drawings,  as  the  contract  provided  that  he  should  furnish,  and 
finally  the  plaintiff  accepted  those  drawings  and  did  the  work 
required  under  the  contract.  There  is  no  allegation  of  bad  faith  on 
the  part  of  the  architect  or  the  park  commissioners,  or  that  this 
determination  was  not  an  honest  decision  as  to  the  construction  of 
the  contract  and  the  work  required  under  it ;  and  it  seems  to  me 
that  there  is  no  basis  for  a  claim  that  the  city  or  its  agents  by  an 
unreasonable  or  an  improper  action  prevented  the  plaintiff  from 
completing  his  contract  and  thus  rendered  the  city  liable  for  dam- 
ages. The  other  items  of  damages  which  the  plaintiff  claims  to 
recover  under  this  second  cause  of  action  were  all  for  work  required 
by  the  architect  to  be  done  to  complete  the  contract,  and  what 
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was  said  in  relation  to  this  boiler  fine  applies  to  all  of  the  alleged 
improper  acts  of  the  agents  of  the  city.  At  most,  there  is  shown 
a  difference  of  opinion  between  the  contractor  and  the  architect  as 
to  the  work  he  was  required  to  perform,  and  the  decision  of  the 
architect,  the  chosen  arbiter  of  the  question,  in  the  absence  of  fraud 
or  bad  faith,  was  binding  and  conclusive  upon  the  parties,  and  there 
is  no  basis  upon  which  the  city  can  be  liable  for  the  act  of  the 
architect  in  determining  the  question  which  the  contract  provided 
he  should  determine. 

I  think,  therefore,  that  the  action  of  the  court  below  in  dismiss- 
ing the  complaint  at  the  end  of  the  plaintiff's  case  was  correct  and 
that  the  judgment  appealed  from  should  be  affirmed,  with  costs. 

Yan  Brunt,  P.  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Henbt  W.  Habdon,  as  Assignee  of  Thomas  W.  Robertson,  for 
the  Benefit  of  Creditors,  Appellant,  Impleaded  with  William  J. 
O'Brien,  as  Sheriff  of  the  County  of  New  York,  v.  William  P. 
Dixon  and  George  B.  Hopkins,  Bespondents. 

Statute  of  Limitaiiona — tohere  a  note  %$  paffdble  "on  demand  afttft  date**  the 
statute  hegine  to  run  the  day  after  it$  date. 

Ad  action  brought  February  16,  1899,  to  recover  upon  a  promissory  note  dated 
February  16,  1898,  payable  "  on  demand  after  date,  •  •  •  with  interest  at 
8^  per  annum,"  is  not  barred  by  the  Statute  of  Limitations,  flret,  because  the 
note  did  not  become  due  or  payable  until  the  day  after  its  date;  and,  second, 
because  if  the  note  did  mature  on  the  day  of  its  date  the  makers  had  all  of 
that  day  in  which  to  make  payment  and  the  cause  of  action  did  not  accrue 
until  the  next  day. 

Pattsrson  and  Inoraham,  JJ.,  dissented. 

Appeal  by  the  plaintiff,  Henry  W.  Hardon,  as  assignee  of  Thomas 

W.  Robertson,  for  the  benefit  of  creditors,  from  a  judgment  of  the 

Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office  of 

the  clerk  of  the  county  of  New  York  on  the  14th  day  of  May,  1902, 

App.  Div.— Vol.  LXXVII.        16 
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upon  the  dismissal  of  the  complaint  by  direction  of  the  court  after 
a  trial  at  the  New  York  Trial  Term. 

TreadweU  Clevdandj  for  the  appellant 

Jahiah  Holmes^  Jr.^  for  the  respondents. 

Laughun,  J. : 

The  complaint  sets  forth  three  causes  of  action  on  promissory 
notes  against  the  defendants  as  makers.  The  defendants  plead^ 
among  other  things,  the  Statute  of  Limitations.  The  plaintiffs  were 
nonsuited  at  the  close  of  their  evidence.  The  only  question  pre- 
sented  on  the  appeal  is,  whether  the  Statute  of  Limitations  has  run 
against  the  note  on  which  the  third  cause  of  action  is  based.  Tliis 
note,  omitting  the  signatures  of  the  makers,  is  as  follows : 

"  $ .  N.  Y.,  F^.  16^,  1893. 

"On  demand,  after  date,  we  promise  to  pay  to  the  order  of 
Ongley  Electric  Co.  twelve  thousand  five  hundred  dollars,  at  1 
Broadway,  New  York,  with  interest  at  3^  per  annum." 

The  action  was  commenced  on  the  16th  day  of  February,  1899. 
The  precise  question  is  whether  the  Statute  of  Limitations  com- 
menced to  run  on  the  date  of  this  note.  If  so,  the  action  is  barred 
{Aultman  <k  Taylor  Co.  v.  Syme^  163  N.  Y.  54) ;  otherwise  not. 

We  think  that  the  Statute  of  Limitations  had  not  run  against 
this  note  and  that  the  judgment  must  be  reversed  for  two  reasons : 
First  By  the  express  terms  of  the  note  it  did  not  become  due  or 
payable  until  the  day  after  its  date.  Some  force  and  effect  should 
be  given  to  the  words  "  after  date."  In  the  case  of  Crim  v.  Stark- 
weather (88  N.  Y.  339)  the  Court  of  Appeals  say  that  a  note  payable 
"  on  demand  after  date,  *  *  *  with  interest  at  the  rate  of  ten 
per  cent  per  annum  after  maturity,"  does  not  become  due  until  the 
day  following  its  date.  That  was  an  action  against  an  indorser,  and 
the  question  under  consideration  was  whether  payment  of  the  note 
had  been  seasonably  demanded  and  notice  of  dishonor  given  to  the 
indorser,  and,  doubtless,  owing  to  the  great  delay,  it  was  not 
absolutely  necessary  for  the  court  to  decide  the  precise  day  of 
maturity,  but  it  tends  to  support  what  we  deem  the  proper  construc- 
tion of  the  contract.  It  will  be  observed  that  that  note  drew  inter- 
est only  after  maturity.    It  was  held  that  the  note  did  not  and  could 
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not  mature  until  the  day  after  its  date.  This  raling  was,  as  we  under- 
stand it,  based  upon  the  presence  in  the  note  of  the  words  '^  after 
date."  It  is  stated  in  the  opinion  that  the  only  effect  of  the  words 
^'  with  interest  at  the  rate  of  ten  per  cent  per  annum  after  maturity,'^ 
was  to  fix  the  rate  of  interest,  because  it  would  draw  interest  after 
maturity  without  such  a  clause. 

Second.  Even  if  the  note  did  mature  on  the  day  of  its  date,  the 
makers  had  all  of  that  day  in  which  to  make  payment,  and  the  plain- 
tiff^s  cause  of  action  did  not  accrue  until  the  next  day.  {Continental 
National  Bwnk  v.  Townsend^  87  N.  Y.  8,  and  cases  cited.)  Of 
course,  the  Statute  of  Limitations  could  not  commence  to  run  before 
the  cause  of  action  accrued.  There  are  many  opinions  in  the  courts 
of  our  State  in  which  it  is  stated  that  a  cause  of  action  accrues  and  the 
Statute  of  Limitations  commences  to  run  '^  from  "  or  '^  at,"  and  one 
{Ba/rt?u>lomev)  v.  Seaman^  25  Hun,  619)  "  on  "  the  date  of  a  demand 
note ;  but  in  none  was  this  essential  to  the  decision,  for  the  Statute 
of  Limitations  had  run  in  every  instance,  whether  the  cause  of  action 
accrued  on  the  date  of  the  note  or  on  the  day  after  its  date. 

It  follows,  therefore,  that  the  judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  and  Hatch,  J.,  concurred ;  Patteeson  and 
Ikgbaham,  JJ.,  dissented. 

Patterson,  J.  (dissenting) : 

This  action  was  brought  upon  three  promissory  notes  made  by 
the  defendants  to  the  order  of  the  Ongley  Electric  Company.  They 
were  for  $12,500  each,  with  interest  at  three  per  cent  per  annum. 
One  was  dated  December  19, 1892,  another  January  17,  1893,  and 
the  third  was  dated  February  16,  1893.  The  first  and  second  notes 
were  drawn  payable  "  on  demand."  The  third  was  drawn  payable 
"  On  demand,  after  date."  They  were  not  indorsed,  but  if  an  action 
is  maintainable  upon  them  at  all,  the  right  of  the  plaintiff  to  sue  is 
not  questioned  on  this  appeal.  On  the  trial  the  complaint  was  dis- 
missed as  to  all  of  the  notes,  on  the  ground  that  the  right  of  action 
was  barred  by  the  Statute  of  Limitations.  The  plaintiff  acquiesces 
in  that  disposition  of  the  case  as  to  the  first  and  second  notes,  but 
contends  that  the  ruling  of  the  trial  court  was  erroneous  as  to 
the  third  note.    The  action  was  begun  on  the  16th  of  February^ 
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1899.  The  defendant  insists  that  ou  that  day  the  Statute  of  Limi- 
tations had  run  against  this  note ;  that  the  words  ^^  after  date,"  fol- 
lowing the  words  '^  on  demand/'  did  not  vary  those  preceding  words, 
and  that  the  legal  construction  to  be  given  to  the  note  is  precisely 
the  same  as  i£  these  words  ^^ after  date"  did  not  appear  in  the 
instrument. 

It  is  not  controverted  that  as  to  a  note  payable  on  demand  the 
Statute  of  Limitations  commences  to  run  in  favor  of  the  maker  at 
its  date,  and  that  the  expiration  of  six  years  from  such  date  consti- 
tutes a  bar  to  an  action  thereon.  {Shutts  v.  Fingar^  100  N.  Y.  542 ; 
Herrick  v.  WooVoerUm^  41  id.  581 ;  Wheeler  v.  Warner^  47  id.  519 ; 
Pwrker  v.  Strovd,  98  id.  379.)  That  the  note  draws  interest  does 
not  seem  to  vary  the  rule.  {Norton  v.  EUcmi^  2  M.  &  W.  463 ; 
Wheeler  v.  Warner^  mpra  ;  Mills  v.  Bams^  113  N.  Y.  243.)  The 
authorities  hold  that  a  note  payable  on  demand  after  date  has  the 
same  legal  effect  as  one  made  simply  payable  on  demand.  {CPNeil 
v.  Magnevy  81  Cal.  631 ;  jRmTW  v.  Gay^  146  Mass.  118;  Hitchiiigs 
y.  Mmanda^  132  id.  338.)  That  is  stated  as  the  law  in  Daniel  on 
Negotiable  Instruments  (4th  ed.  §  1215).  In  section  89  of  that 
work  the  writer  also  says :  "  A  note  payable  *  *  *  on  demand 
after  date  *  *  *  is  not  distinguishable  from  one  payable  ou 
demand." 

It  is  claimed,  however,  by  the  appellant  that  that  rule  does  not 
apply  in  the  State  of  New  York,  but  that  a  contrary  doctrine  has 
been  announced  in  Crim  v.  Starkweather  (88  N.  Y.  339).  That 
was  an  action  against  the  indorser  of  a  promissory  note  payable  ^^  on 
demand  after  date  "  at  a  specified  place,  "  with  interest  *  *  * 
after  maturity."  The  note  was  indorsed  and  transferred  by  the 
payee  on  the  day  of  its  date.  The  subject  of  the  application  of  the 
Statute  of  Limitations  in  a  suit  against  the  maker  of  the  note  was 
not  involved,  and  was  neither  discussed  nor  adverted  to,  nor  were  any 
of  the  authorities  on  that  subject  mentioned.  It  was  regarded  as  a 
case  falling  ^^  within  the  principle  of  the  general  rule  which  requires 
a  note  payable  on  demand  to  be  presented  within  a  reasonable  time 
in  order  to  charge  a/n  indoreer,^^  It  is  not  to  be  denied  that  there 
are  expressions  in  the  opinion  in  that  case  which,  considered  witli- 
out  regard  to  the  real  question  there  involved,  would  give  support 
to  the  contention  of  the  present  appellant ;  but  I  do  not  think  it  is 
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controlliDg  as  an  authority  that  all  promissory  notes  payable  ^^  on 
demand  after  date  "  become  time,  instead  of  demand  notes. 
The  judgment  should  be  affirmed,  with  costs. 

Inorahah,  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


The  People  of  the  State  of  New  York  ex  rel.  Moses  Abrams,  -y^      

Respondent,  v,    Frank  W.  Fox,  Warden  of  the  Workhouse,  {  77        ^ 
Appellant. 

Catmction  far  vagrancy  in  the  boraugh$  cf  Manhattan  and  the  Bronx  —  e(mttiiU' 
ticnaUiif  of  the  profriiiom  for  the  prieoner^e  earlier  diecharge  ^in  oom  of  hie  not 
having  been  preoiouely  eonnieted. 

Sections  707-713  of  the  Greater  New  York  charter,  as  amended  by  chapter  465 
of  the  Laws  of  1901,  provide  that  persons  convicted  of  vagrancy  in  the 
boroughs  of  Manhattan  and  the  Bronx  shall  be  sentenced  to  the  workhouse  on 
BlackwelFs  Island  for  a  term  of  six  months,  but  that  if  it  is  the  prisoner's  first 
offense  within  a  period  of  two  years  the  commissioner  of  correction  shall  make 
an  order  directing  that  he  be  discharged  at  the  expiration  of  five  days;  that  if 
it  is  his  second  offense  within  that  time  he  shall  be  dfscharged  at  the  expiration 
of  twenty  days,  and  that  if  he  shall  have  been  previously  convicted  two  or 
more  times  within  that  period  the  order  shall  direct  his  discbarge  "  at  the  expi- 
ration of  a  period  equal  to  twice  the  term  of  his  detention  under  the  last  pre- 
vious commitment,  but  not  in  any  event  exceeding  the  period  fixed  by  the 
warrant  of  commitment." 

The  sections  further  provide  that  the  prisoner  may,  if  he  so  desires,  obtain  a 
hearing  before  a  magistrate  upon  the  question  whether  he  has  been  previously 
convicted,  and  also  that  no  prisoner  committed  upon  conviction  of  vagrancy 
shall  be  discharged  before  the  period  fixed  by  the  warrant  of  commitment 
without  the  written  consent  of  the  magistrate  who  committed  him. 

Beld,  that  such  sections  were  constitutional. 

Appeal  by  the  defendant,  Frank  W.  Fox,  warden  of  the  work- 
house on  Blackwell's  Island,  from  an  order  of  the  Supreme  Courts 
made  at  the  New  York  Special  Term  and  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  14th  day  of  August^ 
1902,  sustaining  a  writ  of  habeas  corpus  theretofore  granted  iu 
behalf  of  the  relator  and  discharging  said  relator  from  custody. 
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Bobert  C,  Taylor j  for  the  appellant. 
Alexander  Bloch^  for  the  respondent. 

Lauohlin,  J. : 

On  the  5tli  day  of  May,  1902,  the  relator  was  dnly  arraigned  and 
tried  before  one  of  the  city  magistrates  on  the  charge  of  being  a 
vagrant ;  he  was  convicted  and  sentenced  to  the  workhouse  pursa- 
ant  to  the  provisions  of  sections  707  to  710,  inclusive,  and  712  of  the 
Greater  New  York  charter  (Laws  of  1897,  chap.  378,  as  amd.  by 
Laws  of  1901,  chap.  466),  "for  the  term  of  six  months,  unless 
sooner  discharged  by  due  course  of  law."  The  proceedings  were 
had  in  conformity  with  the  statute,  and  the  sole  ground  upon  which 
the  relator  was  discharged  and  upon  which  it  is  sought  to  sustain 
the  discharge  upon  this  appeal  is  that  the  provisions  of  these  sec- 
tions of  the  charter,  in  so  far  as  they  relate  to  the  sentence,  term  of 
imprisonment  and  discharge  of  persons  convicted  of  vagrancy,  are 
unconstitutional  and  void. 

The  original  provisions  of  the  corresponding  sections  of  the  char- 
ter were  a  substantial  re-enactment  of  chapter  237  of  the  Laws  of 
1896,  as  amended  by  chapter  886  of  the  Laws  of  1896.  The  pur- 
pose of  the  Legislature  seems  to  have  been  to  provide  that  the  term 
of  detention  of  persons  convicted  of  public  intoxication,  disorderly 
conduct  and  vagrancy  in  the  city  of  New  York  should  depend  on 
whether  there  has  been  a  previous  conviction  and  on  the  number 
of  such  convictions.  Becognizing  the  difficulty  of  ascertaining  the 
facts  in  this  regard  in  the  Magistrate's  Court  at  the  time  of  con- 
viction, it  was  provided  originally  that  the  sentence  for  vagrancy 
should  be  ''for  a  term  not  exceeding  six  months  from  the  date 
of  such  commitment,  and  the  warrant  of  commitment  shall  so 
recite."  (Greater  New  York  Charter  [1897],  §  707.)  It  then 
became  the  duty  of  the  commissioner  of  correction,  within  three 
days  after  the  commitment,  to  ascertain  from  the  records  whether 
the  person  so  convicted  had  been  previously  committed  to  the 
workhouse  within  two  years,  and  to  make  an  order  specifying  the 
date  upon  which  he  should  be  discharged.  In  cases  of  iirst  con- 
victions within  said  period  of  two  years  it  was  provided  that  such 
order  should  direct  their  discharge  "at  the  expiration  of  five  days" 
from  the  date  of  their  commitment ;  in  cases  of  second  offenses. 
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at  the  expiration  of  twenty  days,  and  in  cases  of  two  or  more  pre- 
vioas  convictions  ^'  at  the  expiration  of  a  period  equal  to  twice  the 
term  "  of  the  detention  "  under  the  last  previous  commitment,  but 
not  in  any  event  exceeding  six  months."  In  cases  of  vagrancy  this 
"was  qualified  by  another  provision  to  the  effect  that  the  order  of  the 
^commissioner  might  direct  that  a  person  convicted  of  vagrancy  be 
discharged  ^^  at  the  expiration  of  a  period  to  be  fixed  "  by  him  and 
«tated  therein,  '^  not  exceeding  six  months  and  not  less  than  the 
period  of  detention  "  above  specified  for  first  and  subsequent  com- 
mitments as  the  case  might  be.  (Greater  Kew  York  Charter  [1897], 
§  710.)  Section  711  provided  that  where  the  "  period  of  detention 
ss  fixed  by  the  commissioner  shall  exceed  twenty  days  and  shall  be 
less  than  one  hundred  and  sixty  days,  the  magistrate  who  signed  the 
last  warrant  of  commitment  may,  after  the  expiration  of  twenty 
days,  direct  the  discharge  of  any  person  so  committed." 

Sentences  under  these  provisions  were  declared  unconstitutional 
on  the  ground  that  the  sentence  ^^for  a  term  not  exceeding  six 
mor.ths  "  was  too  indefinite  and  that  the  term  of  sentence  was,  in 
effect,  left  to  the  commissioner  of  correction  to  prescribe  by  an 
order  concerning  which  the  prisoner  was  given  no  hearing  or  oppor- 
tunity to  be  heard.  {Matter  of  Kenny ^  23  Misc.  Rep.  9 ;  aflEd., 
wb.  nom.  People  ex  rd.  Kenny  v.  Crewmer^  30  App.  Div.  624.) 
The  Legislature,  still  recognizing  the  difficulty  of  ascertaining  the 
facts  with  reference  to  the  previous  conviction  at  the  time  of 
imposing  sentence,  and  still  deeming  that  the  term  of  imprison- 
ment should  depend  on  the  prisoner's  previous  record,  attempted 
by  amendments  to  these  sections  to  obviate  the  constitutional 
objections  thereto  pointed  out  by  the  decision  in  the  Kenny  case. 
It  is  provided  in  section  707  of  the  Greater  New  York  charter  of 
1901  that  all  persons  convicted  of  vagrancy,  with  certain  exceptions 
not  material  to  be  considered,  in  the  boroughs  of  Manhattan  and 
the  Bronx  should  be  sentenced  to  the  workhouse  on  Blackwell's 
island  '^  for  the  term  of  six  months."  The  conviction  and  sentence 
of  the  relator  were  under  this  statute. 

It  is  made  the  duty  of  the  superintendent  of  the  workhouse' 
tinder  section  708  of  the  charter  of  1901  —  and  this  provision  is  the 
same  as  that  contained  in  the  charter  of  1897 — to  transmit  to  the 
commissioner  of  correction  within  twenty-four  hours  after  the  com- 
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mitment  of  any  person  to  the  workhouse  as  a  vagrant  '^  a  written 
statement  showing  the  naine,  sex,  age,  residence,  occupation,  height,, 
weight  and  the  color  of  the  hair  of  any  such  person  and  describing 
any  scars,  marks  or  deformities  or  other  signs  whereby  such  person 
may  subsequently  be  identified,  the  date  of  the  commitment,  the 
offense  for  which  such  person  was  committed,  and  the  name  of  the 
magistrate  by  whom  the  commitment  was  made."  It  is  also  the 
duty  of  such  superintendent  ^^  to  ascertain  from  the  records  "  and 
'^  from  examination  and  inspection  of  the  person  committed  "  whether 
the  prisoner  has  been  previously  committed  to  the  workhouse  on  a 
conviction  of  public  intoxication,  disorderly  conduct  or  vagrancy 
within  two  years  and  to  show  the  fact,  stating  the  number  of  sudi 
convictions,  the  date  of  the  last  previous  commitment,  the  name  of 
the  magistrate  by  whom  and  the  offense  for  which  the  last  previous 
commitment  was  made  and  the  period  of  detention  thereunder,  in 
the  statement  which  he  is  required  to  transmit  to  the  commissioner 
of  correction  within  twenty-fours  hours  after  the  commitment.  Sec- 
tion 709  requires  tlie  commissioner  to  record  in  books  of  record  ta 
be  kept  in  his  office,  the  contents  of  all  reports  thus  made  to  him  by 
the  superintendent  of  the  workhouse.  By  section  710  of  the  char- 
ter of  1901  it  is  made  the  duty  of  the  commissioner  —  the  same  as^ 
under  the  charter  of  1897  —  to  ascertain  from  these  records  within 
three  days  after  the  commitment  of  any  person  upon  a  conviction 
of  vagrancy,  whether  such  person  lias  previously  been  committed  to 
the  workhouse  within  two  years  upon  conviction  for  public  intoxi- 
cation, disorderly  conduct  or  vagrancy,  and  to  make  an  order  that 
he  be  discharged  at  the  expiration  of  five  days  from  the  date  of  hia 
commitment  if  it  be  a  first  offense;  at  the  expiration  of  twenty 
days  if  it  be  a  second  offense,  and  if  there  have  been  two  or  more  pre- 
vious convictions  within  such  period,  '^  at  the  expiration  of  a  period 
equal  to  twice  the  term  of  his  detention  under  the  last  previous 
commitment,  but  not  in  any  event  exceeding  the  period  fixed  by 
the  warrant  of  commitment"  It  is  further  provided  that  in  case  of 
a  person  committed  upon  conviction  of  vagrancy,  no  order  for  his 
discharge  before  the  period  fixed  by  the  warrant  of  commitment 
shall  be  made  without  the  written  consent  indorsed  thereon  of  the 
magistrate  who  committed  him.  It  thus  appears  that  no  person 
convicted  of  vagrancy  could  be  discharged  before  serving  the  full 
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term  for  which  he  was  sentenced  nnlese  with  the  approval  of  the 
committing  nuigistrate ;  and  that  it  was  the  intention  of  the  Legis^ 
lature  to  confine  the  prisoner,  in  any  event,  until  the  expiration  of 
the  fifth  day  after  the  date  of  his  imprisonment.  Accordingly, 
where  no  previous  conviction  was  found  there  could  be  no  mistake 
to  the  prejudice  of  the  prisoner,  and  the  proceedings  were  entirely 
ex  parte.  But  where  the  records  disclose  a  previous  conviction  of 
a  person  by  the  same  name  and  answering  the  same  general  descrip- 
tion and  ascertained  ex  parte  and  recited  in  the  order  of  the  com- 
missioner to  be  the  prisoner,  the  warden  is  required  to  serve  a  copy 
of  the  order  and  of  section  710  of  the  charter  on  the  prisoner  within 
twenty-four  hours  of  the  making  of  the  order  by  the  commissioner. 
It  is  then  provided  that  the  prisoner  may,  if  he  disputes  that  he  has 
been  previously  convicted  as  recited  in  the  order,  within  twenty- 
four  hours  notify  the  warden  in  writing  that  he  claims  the  date  of 
the  discharge  named  in  the  order  to  be  erroneous  for  the  reason  that 
he  has  not  in  fact  previously  been  convicted  upon  one  or  more  of 
the  dates  specified  therein.  The  warden,  upon  receiving  such  noti- 
fication, is  required  to  cause  the  prisoner  to  be  taken  before  the 
magistrate  who  last  committed  him,  or,  in  his  absence,  before  any 
magistrate  sitting  in  the  borough.  The  prisoner  is  entitled  to 
twenty-four  hours'  notice  of  being  taken  before  the  magistrate  and 
to  an  opportunity  to  retain  counsel  and  subpcena  witnesses.  The 
magistrate  is  then  authoriised  ^^  to  hear  and  determine  "  the  contro- 
verted facts  and  to  modify  the  order  made  by  the  commissioner 
according  to  such  determination.  If  the  facts  recited  in  the  order 
are  found  to  be  true,  the  court  or  magistrate  is  required  to  make 
a  written  finding  to  that  effect,  and  in  consequence  of  making  a  false 
claim  and  unsuccessfully  contesting  the  question  it  is  provided  that 
the  prisoner  shall  be  detained  until  the  expiration  of  the  period 
fixed  in  the  warrant  of  commitment. 

It  is  evident  that,  if  the  commissioner  of  correction  and  the  war- 
den or  superintendent  of  the  workhouse  perform  their  duties 
promptly  as  the  Legislature  contemplated  and  if  the  prisoner  so 
desires^  under  these  provisions  he  will  be  given  an  opportunity  to  be 
heard  by  a  court  or  magistrate  on  the  question  as  to  whether  he  has 
been  previously  committed,  as  recited  in  the  order  made  by  the  com- 
missioner, before  the  expiration  of  the  fifth  day  from  the  date  of  his 
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commitment.  In  that  event,  if  he  should  be  snccessfal  in  his  con- 
tention that  he  had  not  been  previously  convicted  for  any  of  the 
oflEenses  within  the  period  specified,  he  could  have  the  order  cor- 
rected by  the  time  he  would  have  been  entitled  to  be  discharged  had 
it  recited  no  previous  conviction  and  directed  his  discharge  at  the 
expiration  of  the  fifth  day  after  his  commitment.  There  can  be  no 
question  but  that  it  was  competent  for  the  Legislature  to  prescribe 
a  flat  sentence  of  six  months  for  such  offenses,  but  the  statute  indi- 
cates that  it  was  the  intention  of  the  Legislature  to  have  the  prisoner, 
after  being  thus  sentenced,  discharged  at  an  earlier  period,  provided 
the  committing  magistrate  approved  thereof,  the  date  of  such  dis- 
charge depending  on  the  question  as  to  whether  he  had  been  pre- 
viously convicted  of  any  of  the  offenses  specified  within  the  period 
mentioned  and  how  often.  The  Legislature  has  emphasized  its 
approval  of  this  system  of  punishment  and  has,  in  effect,  declared 
that,  in  its  wisdom,  it  is  impracticable  to  determine  the  facts  with 
reference  to  the  previous  conviction  at  the  time  of  imposing  sentence. 

If,  therefore,  the  method  and  agencies  it  has  provided  and 
employed  for  the  purpose  of  giving  the  defendant  a  hearing  in  case 
he  disputes  the  fact  as  found  by  the  commissioner  with  reference  to 
a  previous  conviction  should  result  in  his  detention  beyond  the  fifth 
day  of  his  commitment,  still  we  think  that  was  within  the  legislative 
discretion.  All  of  these  provisions  for  an  earlier  discharge  than 
that  fixed  in  the  warrant  of  commitment  are  for  the  benefit  of  the 
prisoner.  No  substantial  right  of  the  prisoner  is  invaded.  The 
Legislature  might  have  omitted  any  or  all  of  them.  The  judicial 
functions  are  fully  left  to  the  court.  The  trial,  conviction  and  sen- 
tence are  unquestionably  legal.  The  law  should  not  be  upset  because 
possibly  the  commiBsioner  may  err  in  ascertaining  the  fact  with  ref- 
erence to  a  previous  conviction  of  the  prisoner  or  because  either  he 
or  the  warden  may  not  promptly  and  faithfully  discharge  the  duties 
which  the  Legislature  has  devolved  upon  them  with  reference  to 
bringing  about  an  earlier  discharge  of  the  prisoner  depending  upon 
his  previous  good  record.  These  provisions  neither  render  the  sen- 
tence void  for  uncertainty  nor  disproportionate  to  the  offense. 
{People  ex  rel.  Bradley  v.  lUinois  State  Reformatory ^  148  HI.  413.) 

We  are  of  the  opinion,  therefore,  that  the  constitutional  objections 
to  the  original  law  have  been  fully  obviated. 
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It  follows  that  the  order  should  be  reversed,  the  prooeedmgs  dis- 
missed and  the  relator  remanded  to  the  custody  of  the  warden  under 
the  warrant  of  commitment. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  McLaughlin,  JJ., 
concurred. 

Order  reversed,  proceedings  dismissed  and  relator  remanded. 


C.  Ernest  Bayne  and  Clarence  B.  Davison,  Appellants,  v.  Anson  Li74NY  534 
W.  Hard  and  Others,  Respondents. 

JBale  of  m&rehandMe  on  credit — counterclaim  exieting  in  favor  of  the  vendor  agaimt 
the  f)endee,  when  not  enfordble  against  the  aetignee  of  the  latter  — provieion  that 
the  "  contract  i$  not  contingent  upon  any  other  and  ie  to  he  eettled  between  the 
buyer  and  the  eeUer"  —  it  hae  no  effect  on  aeeignability. 

In  an  action  to  recover  damages  for  the  refusal  of  the  defendants  to  deliver  cer- 
tain coffee  to  the  plaintiffs  upon  demand,  it  appeared  from  the  complaint  that 
on  August  10,  1901,  the  defendants  sold  the  firm  of  Jones  &  Co.  a  thousand 
bags  of  coffee,  to  be  thereafter  shipped,  on  a  basis  of  five  and  seven-eighths 
cents  per  pound  for  standard  No.  7.  The  coffee  was  to  average  in  grade  about 
standard  No.  7,  and  any  difference  either  above  or  below  such  standard  was  to 
be  paid  or  allowed  by  the  buyer  or  seller,  as  the  case  might  be. 

The  contract  provided  that  "this  contract  is  not  contingent  upon  any  other  and 
is  to  be  settled  between  the  buyer  and  seller  mentioned  herein,  without  refer- 
ence as  to  gradings  or  otherwise  to  any  other  contracts."  It  also  provided  that 
the  invoice  should  date  from  the  time  when  the  coffee  should  all  be  in  store 
and  that  the  coffee  should  be  paid  for  within  thirty  days  from  the  date  of 
invoice,  discount  at  the  rate  of  eight  per  cent  per  annum  to  be  allowed  on  the 
basis  of  ninety -day  notes  paid  in  cash  before  maturity. 

The  complaint  further  alleged  that  on  September  28,  1901,  Jones  &  Co.  sold  the 
plaintiffs  the  thousand  bags  of  coffee  which  they  had  bought  from  the  defend- 
ants; that,  with  the  exception  of  the  price,  the  terms  of  the  contract  between 
Jones  &  Co.  and  the  plaintiffs  were  the  same  as  those  of  the  contract  between 
the  defendants  and  Jones  &  Co.  The  coffee  arrived  in  the  city  of  New  York 
on  October  7,  1901.  On  October  23,  1901,  the  gradings,  by  which  the  price  of 
the  coffee  was  to  be  determined,  were  completed,  and  on  October  24,  1901,  the 
coffee  had  all  been  placed  in  store. 

On  October  25,  1901,  Jones  &  Co.  made  an  assignment  for  the  benefit  of  creditors, 
and  the  assignee  soon  afterwards  transferred  to  the  plaintiffs  whatever  inter- 
est  Jones  &  Co.  had  in  the  contract  with  the  defendants.  On  October  80, 1901, 
the  plaintiffs  tendered  to  the  defendants  a  sum  of  money  greater  than  the  pur- 
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cbaae  price  of  the  coffee  under  the  contract  of  August  10,  1901,  and  demanded 
a  delivery  of  the  coffee,  but  the  defendants  refused  to  comply  with  such. 
demand. 

The  defendants,  acting  under  subdivision  1  of  section  502  of  the  Code  of  Civil 
Procedure,  which  provides  that  if  the  action  is  founded  upon  a  contract, 
which  has  been  assigned  by  the  party  thereto,  a  demand  existing  against  the 
party  thereto,  at  the  time  of  the  assignment  thereof,  must  be  allowed  as  a. 
counterclaim  to  the  amount  of  the  plaintiff's  demand,  if  it  might  have  been  so- 
allowed  against  the  party  while  the  contract  belonged  to  him,  interposed 
certain  counterclaims  existing  against  Jones  &  Co.  based  upon  differences 
arising  out  of  gradings  had  pursuant  to  other  contracts.  The  demands  sought 
to  be  counterdaimed  did  not  arise  until  Jones  &  Co.  had  become  insolvent. 

HM,  that  the  counterclaims  were  demurrable,  as  the  title  to  the  coffee  had  passed 
from  the  defendants  to  Jones  A  Co.,  and  from  Jones  &  Co.  to  the  plaintiffs,, 
before  the  defendants'  right  to  insist  upon  their  demands  against  Jones  &  Co. 
arose; 

That,  as  the  contract  of  August  10,  1901,  contemplated  the  giving  of  credit  for 
the  purchase  price,  it  could  not  be  said  that  the  title  to  the  goods  did  not  pass, 
until  they  were  paid  for; 

That  the  provision  in  the  contract  between  the  defendants  and  Jones  &  Co.,  pro- 
viding,  *'  this  contract  is  not  contingent  upon  any  other,  and  is  to  be  settled 
between  the  buyer  and  seller  mentioned  herein,  without  reference  as  to  grad- 
ings or  otherwise  to  any  other  contracts,"  did  not  militate  against  this  con- 
struction or  restrict  the  assignability  of  the  contract  or  the  right  of  Jones  & 
Co.  to  resell  the  coffee  before  payment  or  delivery. 

Appeal  by  the  plaintiffs,  C.  Ernest  Bayne  and  another,  from  an 
interlocutory  judgment  of  the  Supreme  Coart  in  favor  of  the 
defendants,  entered  in  the  office  of  the  clerk  of  the  connty  of  Kew 
York  on  the  7th  day  of  June,  1902,  upon  the  decision  of  the  court, 
rendered  after  a  trial  at  the  New  York  Special  Term,  overruling- 
the  plaintiffs'  demurrer  to  connterdaims  set  up  in  the  defendants^ 
answer. 

Howard  R.  Bqa^^  for  the  appellants. 

EA^ard  B.  Whitney^  for  the  respondents. 

Pattebbon,  J. : 

This  appeal  is  from  an  interlocutory  judgment  overruling  the 
plaintiffs'  demurrer  to  counterclaims  set  up  in  the  defendants^ 
answer.  The  action  was  brought  to  recover  damages  for  the  defend- 
ants' failure  to  deliver  on  demand  certain  coffee  to  which  the  plain- 
tifb  claim  they  were  entitled  under  contracts  of  sale  mentioned  in 
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the  complaint.  It  is  alleged  in  that  pleading  that  on  August  10, 
1901,  the  defendants  made  an  agreement  with  the  firm  of  Jones  & 
Oo.,  whereby  the  former  sold  to  the  latter  1,000  bags  of  Santos 
•coffee,  to  be  shipped  during  August  or  September,  1901,  from 
Santos,  on  a  basis  of  five  and  seven-eighths  cents  per  pound  for 
standard  No.  7  of  the  coffee  exchange  in  the  city  of  New  York ; 
such  coffee  to  average  in  grade  about  standard  No.  7 ;  any  differ- 
ence either  above  or  below  such  standard  to  be  paid  or  allowed  by  the 
buyer  or  seller,  as  the  case  might  be.  The  invoice  was  to  date  from 
the  time  when  the  coffee  should  cdl  he  in  store,  and  the  coffee  was 
to  be  paid  for  within  thirty  days  from  date  of  invoice ;  discount  at 
the  rate  of  eight  per  cent  per  annum,  allowed  on  the  basis  of  ninety 
days'  notes  paid  in  cash  before  maturity.  It  is  further  alleged  in 
the  complaint  that  on  September  28, 1901,  Jones  &  Co.  made  an 
agreement  with  the  plaintiffs  whereby  the  former  sold  to  the  latter 
the  1,000  bags  of  Santos  coffee,  which  Jones  &  Co.  had  bought 
from  the  defendants,  as  above  stated.  The  price  was  five  and 
ninety-four  one-hundredths  cents  per  pound.  In  all  other  respects 
the  terms  of  the  contract  between  Jones  &  Co.  and  the  plaintiffs 
were  the  same  as  in  the  contract  between  the  defendants  and 
Jones  &  Co.  It  is  further  stated  in  the  complaint  that  on  Octo- 
ber 7,  1901,  the  steamer  arrived  at  the  city  of  New  York  with 
the  coffee  on  board ;  that  the  defendants  on  the  same  day  noti- 
iied  Jones  &  Co.  of  the  arrival  of  the  coffee,  and  still  on  the 
same  day  Jones  &  Co.  notified  the  plaintiffs  of  its  arrival ;  that 
the  coffee  was  all  in  store  on  October  24,  1901 ;  that  a  grading 
of  the  coffee  was  tendered  by  the  defendants  to  Jones  &  Co. 
prior  to  October  23,  1901,  and  Jones  &  Co.  tendered  the  same 
gradings  to  the  plaintiffs ;  that  the  gradings  tendered  were  refused, 
but  an  arbitration  was  had  by  which  such  gradings  were  set- 
tled and  the  price  of  the  coffee  became  fixed  under  the  contract 
which  the  defendants  made  with  Jones  &  Co. ;  that  on  October 
25,  1901,  Jones  &  Co.  failed  and  made  an  assignment  for  the 
benefit  of  creditors  to  one  Swaney,  who  afterwards  transferred 
what  interest  remained  of  Jones  &  Co.  in  the  contract  with  the 
defendants  to  the  plaintiffs.  On  October  30, 1901,  the  plaintiffs 
notified  the  defendants  of  the  transfer  of  Swaney,  as  assignee,  to 
the  plaintiffs,  and  on  the  same  day  they  tendered  to  the  defendants 


Digitized  by 


Google 


254  BAYNE  v.  HARD. 


F1B8T  Dbfabtment,  Dbcembeb  Tebm,  1903.  [Vol.  77. 

a  sum  of  money  greater  than  the  purchase  price  of  the  coffee  under 
the  contract  of  August  10,  1901,  and  demanded  a  delivery  of  the 
merchandise,  but  the  defendants  refused  to  deliver  it.  The  defend- 
ants, after  pleading  generally  to  the  cause  of  action,  interposed  two 
counterclaims.  They  do  not  seek  an  affirmative  judgment  for  the 
amount  of  these  counterclaims,  but  insist  upon  their  right,  under 
the  provisions  of  subdivision  1  of  section  502  of  the  Code  of  Civil 
Procedure,  to  deduct  such  amount  from  the  claim  of  the  plaintiffs. 
Subdivision  1  of  that  section  provides  that  if  the  action  is  founded 
upon  a  contract  which  has  been  assigned  by  the  party  thereto,  a 
demand  existing  against  the  party  thereto  at  the  time  of  the  assign- 
ment thereof  must  be  allowed  as  a  counterclaim  to  the  amount  of 
the  plaintiff's  demand,  if  it  might  have  been  so  allowed  against  the 
party  while  the  contract  belonged  to  him.  One  of  the  counter- 
claims is  in  the  nature  of  a  legal  and  the  other  of  an  equitable  right 
to  set  off,  and  as  against  Jones  &  Co.  they  might  be  made  available 
if  the  title  and  ownei-ship  of  the  goods  had  not  passed  from  Jonea 
&  Co.  to  the  plaintiffs  before  the  insolvency  of  Jones  &  Co.  was 
declared  and  the  general  assignment  for  the  benefit  of  creditors 
made. 

We  think  this  provision  of  the  Code  does  not  apply  in  this  case. 
The  agreements  under  which  both  sales  were  made  are  peculiar  in 
their  provisions.  The  sales  were  of  merchandise  "  to  arrive."  If 
on  the  arrival  of  the  steamer  named  in  the  contract,  the  shipment 
was  found  apparently  not  to  be  up  to  the  exchange  standard  named 
in  the  contract,  the  seller  had  the  option  to  substitute  spot  coffee 
from  other  cargoes  in  accordance  with  the  contract  grading  and 
description.  The  invoice  was  to  date  from  the  time  when  the  coffee 
was  in  store.  The  contract  was  not  to  be  contingent  upon  any 
other  contract  and  was  to  be  settled  between  the  buyer  and  seller 
without  reference  as  to  gradings  or  otherwise  to  any  other  contracts. 

It  is  very  clear  that  the  contract  of  August  10,  1901,  between 
tlie  defendants  and  Jones  &  Co.  was  an  executory  contract,  as  was 
also  that  of  September  28,  1901,  between  the  plaintiffs  and  Jones  & 
Co.  But  it  would  seem  from  the  allegations  of  the  complaint,  taken 
in  connection  with  the  provisions  of  the  August  tenth  contract 
which  is  annexed  to  the  defendants'  answer,  that  the  title  to  the 
goods  passed  from  the  defendants  to  Jones  &  Co.  as  it  did  from 
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Jones  &  Co.  to  the  plaintiffs  before  the  defendants'  right  to  insist 
upon  their  demands  against  Jones  &  Co.  arose.  That  riglit  arose 
out  of  the  insolvency  of  Jones  &  Co.  and  it  is  so  pleaded  in  the 
answer.  The  defendants  were  not  entitled  to  offset  anything  under 
the  specific  contract  of  August  10,  1901,  with  Jones  &  Co.  for,  as 
before  stated,  it  is  expressly  provided  in  that  contract  that  it  was  not 
contingent  apon  any  other  and  was  to  be  settled  without  reference  as 
to  gradings  or  otherwise  in  any  other  contracts,  and  the  demands 
asserted  in  the  counterclaims  are  for  differences  in  favor  of  the 
defendants  arising  out  of  gradings  in  other  contracts.  The  claims 
of  the  defendants  did  not  exist  against  Jones  &  Co.  prior  to  the 
assignment  because  there  had  been  a  fall  appropriation  of  the  mer- 
chandise in  store  and  graded  to  the  respective  contracts  before  the 
assignment  was  made.  The  coffee  arrived  in  New  York  on  October 
7,  1901 ;  the  defendants  notified  Jones  &  Co.  of  its  arrival,  and 
on  the  same  day  Jones  &  Co.  notified  the  plaintiffs.  The  coffee 
was  all  in  store  by  October  twenty-fourth.  On  October  twenty- 
third  the  gradings  were  taken,  and  we  think  under  the  adjudged 
cases  {Bradley  Y.  WJieder^  44  N.  Y.  502;  Sa/iiger  v.  Waterhuryj 
116  id.  371)  that  it  must  be  held  that  the  title  passed  from  the  sell- 
ers to  the  buyers. 

We  do  not  construe  these  contracts  as  the  defendants  do,  namely, 
that  the  title  to  the  goods  did  not  pass  until  they  were  paid  for.  If 
the  contract  between  the  defendants  and  Jones  &  Co.  were  one  in 
the  nature  of  a  cash  sale,  where  the  money  was  to  be  paid  before 
delivery,  their  contention  would  prevail;  but  the  terms  of  sale 
contemplate  a  credit,  that  is,  the  goods  were  to  be  paid  for  within 
thirty  days  from  date  of  the  invoice,  with  a  discount  at  the  rate  of 
eight  per  cent  per  annum  allowed  on  the  basis  of  ninety  days'  notes 
paid  in  cash  before  maturity.  Nor  is  there  any  presumption  to  be 
indulged  in  that  the  title  was  not  to  pass  until  payment  and  deliv- 
ery by  reason  of  the  provision  in  the  contract  between  the  defend- 
ants and  Jones  &  Co.  that  ^'  this  contract  is  not  contingent  upon  any 
other  and  is  to  be  settled  between  the  buyer  and  seller  mentioned 
herein,  without  reference  as  to  gradings  or  otherwise  to  any  other 
contracts."  We  do  not  regard  the  words  "  between  the  buyer  and 
seller  mentioned  herein  "  as  restricting  in  any  way  the  assignability 
of  the  contract  or  the  right  of  Jones  &  Co.  to  resell  the  coffee  before 
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payment  or  deliverj.  The  provifiion  quoted  relates  to  the  separate- 
ness  of  the  particular  contract  from  all  other  contracts,  and  the  inten- 
tion of  the  parties  that  it  should  be  settled  without  reference  toother 
contracts  that  might  exist  between  them.  It  means  that  the  trans- 
action entered  into  between  them  by  that  particular  contract  is  to 
bean  independent  one,  and  the  words  ^^ between  the  buyer  and 
seller  "  add  nothing  to  and  take  nothing  from  that  provision.  There 
would  be  quite  as  much  a  stipulation  to  the  same  effect  between 
the  buyer  and  seller  without  those  words  as  with  them. 

We  think  the  demurrer  should  have  been  allowed.  The  inter- 
locutory judgment  overruling  such  demurrer  should  be  reversed, 
with  costs,  and  judgment  directed  sustaining  the  demurrer,  with 
costs  in  this  court  and  in  the  court  below,  and  with  leave  to  defend- 
ants to  amend  on  payment  of  all  costs. 

Van  Brunt,  P.  J.,  Inorahah,  Hatch  and  Lauqhun,  JJ., 
concurred. 

Judgment  reversed,  with  costs,  and  demurrer  sustained,  with 
costs,  with  leave  to  defendants  to  amend  on  payment  of  costs  in 
this  court  and  in  the  court  below. 


WiijjAM  McKiNLET,  Respondent,  v.  Mbtropolitan  Street  Rail- 


II       ,^?  WAY  Company,  Appellant. 


Negligenee  —  r^fuml  to  eharffe  that  "if  the  plaintiff  failed  to  look  for  an  approach- 
ing ear  and  was  etruck  by  one  as  eoon  ae  he  put  one  foot  upon  ii$  traek  "  he  toa$ 
negligent,  held  to  be  error— exceptions  to  a  charge,  when  suffleient. 

In  an  action  to  recover  damages  for  personal  injuries  sustained  by  the  plaintiff 
in  consequence  of  being  struck  by  one  of  the  defendant's  electric  can,  while 
he  was  crossing  a  city  street,  testimony  was  given  tending  to  show  that  when  the 
plaintiff  was  croesing  the  street  he  seemed  to  be  unconscious  or  heedless  of  his 
surroundings.  The  defendant  requested  the  court  to  charge:  "  If  the  plaintiff 
failed  to  look  for  an  approaching  car  and  was  struck  by  one  as  soon  as  he  put 
one  foot  upon  its  track,  he  was  guilty  of  contributory  negligence  and  the  ver- 
dict must  be  for  defendant."  The  court  refused  to  charge  as  requested,  but 
charged:  "Of  course,  if  the  plaintiff  was  recldess,  failed  to  look  up  and  down, 
heedless  of  the  consequences,  and  this  car  was  in  sight  and  he  put  his  foot  upon 
the  track,  clearly  he  was  guilty  of  negligence,  and  the  defendant  is  entitled  to 
your  yerdict,  if  you  believe  that  to  be  the  facts  established  in  the  case.'' 
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HM,  ttett  th^  defendant  was  eiitiUed  to  have  the  court  <duurge  as  requeated,  aod 
that  the  modificatioii  of  the  request  constituted  error. 

At  the  close  of  the  trial  the  court.  In  response  to  an  Inquiry  made  by  the  defend- 
ant's counsel  concerning  exceptions  to  the  charge  and  to  the  refusals  to  charge, 
slated,  *'  You  may  take  them  after  the  Jury  have  retired." 

After  the  jury  had  retired  the  defendant's  counsel  said,  '*  Your  Honor  will  allow 
me  an  exception  in  due  form  to  each  request  which  is  refused  and  to  each 
request  which  was  modified/'  and  the  court  replied,  ''  Yes." 

Meld,  that  the  exception  so  taken  was  sufficient  to  enable  the  defendant  to  review 
the  action  of  the  court  in  modifying  a  request  to  charge. 

Appeal  bj  the  defendant,  the  Metropolitan  Street  Railway  Com- 
pany, from  a  judgment  of  tiie  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  2d  day  of  May,  1902,  upon  the  verdict  of  a  jury  for  |15,000, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  4th  day 
of  June,  1902,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Charles  F.  Brown^  for  the  appellant. 

Cha/rUs  G.  F.  Wafde^  for  the  respondent. 

Pattebson,  J. : 

The  plaintiff,  while  attempting  to  cross  from  the  west  to  the  east 
side  of  Sixth  avenue,  at  or  near  the  southerly  crosswalk  of  forty- 
first  street,  in  the  borough  of  Manhattan  in  the  city  of  Kew  York, 
was  struck  and  seriously  injured  by  an  electric  car  operated  by  the 
defendant's  servants,  on  the  westerly  track  of  the  defendant's  road 
on  that  avenue.  He  was  walking  forward,  reached  the  westerly  rail 
of  the  track,  but  was  not  able  to  turn  or  retrace  his  steps  in  time  to 
avoid  contact  with  the  car.  There  was  evidence  to  show  that  the 
car  was  proceeding  at  a  very  rapid  rate  of  speed  and  that  the  motor- 
man  did  not  sound  the  gong  or  give  warning  as  he  approached  the 
crosswalk.  The  plaintiff  testified  that  when  he  left  the  sidewalk  at 
the  curb  he  looked  up  and  down ;  that  there  was  a  truck  on  the 
westerly  track  above  Forty-first  street ;  that  he  could  see  through 
this  truck,  which  was  an  open  one,  and  there  was  no  car  behind  it ; 
that  the  truck  turned  into  Forty-first  street  to  the  west,  just  as  he 
the  plaintiff,  was  near  the  track,  and  the  car  rushed  upon  him. 
App.  Div.— Vol.  LXXVII.        17 
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That  there  was  a  truck  upon  the  track  is  conceded,  and  that  it 
turned  out  from  Sixth  avenue  into  Forty-first  street,  going  west,  is 
also  conceded,  but  it  would  seem  from  the  situation  that  the  track 
on  the  track  concealed  from  the  motorman  the  presence  of  the  plain- 
tiff upon  the  street. 

Some  members  of  the  court,  upon  the  whole  evidence,  are  of  tlie 
opinion  that  negligence  of  the  motorman  was  not  satisfactorily 
proven,  but  be  that  as  it  may,  this  judgment  must  be  reversed  for  a 
very  serious  error  of  the  court  in  refusing  to  give  the  jury  an 
instruction  which  the  defendant  was  entitled  to  have  chained. 
While  the  plaintiff  himself  testified  to  facts  which  might  exonerate 
him  from  the  imputation  of  contributory  negligence,  there  were  two 
witnesses  whose  accounts  of  his  action  at  the  time  the  accident 
occurred,  if  accepted  by  the  jury,  would  have  shown  that  the  plain- 
tiflE  was  negligent  or  failed  to  observe  due  and  proper  care  under  the 
circumstances.  One  of  those  witnesses  swore  that  as  the  plaintiff  was 
approaching  the  track  he  was  looking  straight  ahead,  and  another 
swore  that  when  he  first  saw  the  plaintiff  the  latter  was  four  or  five 
feet  from  the  westerly  rail  of  the  westerly  track,  with  his  head 
slightly  bowed,  and  the  attention  of  this  witness  was  particularly 
directed  to  him  by  the  fact  that  the  plaintiff  seemed  to  be  either 
unconscious  or  heedless  of  his  surroundings  or  where  he  was  going 
or  what  he  was  approaching,  and  that  he  continued  to  walk  east 
from  the  west  until  the  collision  with  the  car,  and  that  there  was  no 
change  in  his  attitude  with  respect  to  his  head  or  the  way  he  was 
looking.  With  that  evidence  in  the  case,  the  defendant  requested 
the  court  to  charge  the  jury  that  ^'  if  the  plaintiff  failed  to  look  for 
an  approaching  car  and  was  struck  by  one  as  soon  as  he  put  one 
foot  upon  its  track,  he  was  guilty  of  contributory  negligence  and 
the  verdict  must  be  for  defendant."  The  court  refused  to  charge 
that,  but  modified  it  in  the  following  words :  "  Of  course,  if  the 
plaintiff  was  redder,  failed  to  look  up  and  down,  heedless  of  the 
consequences,  and  this  car  was  in  sight  and  he  put  his  foot  upon 
the  track,  clearly  he  was  guilty  of  negligence,  and  the  defendant  is 
entitled  to  your  verdict,  if  you  believe  that  to  be  the  facts  estab- 
lished in  the  case." 

This  modification  of  the  request  was  erroneous.  The  defendant 
was  entitled  to  have  it  charged  as  requested.     Hecklessness  and 
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heedlessness  are  not  controlling  elements.  Negligence,  not  neces- 
sarilj  so  gross  as  to  be  recklessness,  and  disregard  of  consequence^ 
was  the  proper  test,  and  the  instruction  to  the  jury  failed  to  present 
the  question  accurately  and  fairly.  A  witness  had  testified  that  the 
action  of  the  plaintiff  was  such  as  to  indicate  that  he  was  unoan- 
scious  of  his  situation  as  well  as  heedless,  and  that  unconsciousnesa 
of  his  surroundings  at  the  time  must  have  been  the  result  of  mcUtenr- 
tioriy  but  does  not  necessarily  imply  recklessness  of  consequences  or 
indifference. 

It  is  suggested,  however,  that  the  defendant  cannot  avail  itself  of 
this  error  because  of  the  insufficiency  of  the  exception  taken  to  the 
refusal  of  the  court  to  charge.  A  great  many  requests  to  charge 
were  presented  by  both  sides  and  they  were  ruled  upon  separately. 
At  the  conclusion  of  a  colloquy  between  the  court  and  counsel  with 
reference  to  the  charge  and  the  requests  to  charge  of  both  sides, 
counsel  for  the  defendant  addressed  the  court  with  respect  to 
exceptions,  and  the  court  said,  ^'  You  may  take  them  after  the  jury 
have  retired;  either  side  may  do  that."  Whereupon  the  jury 
retired.  Then  the  defendant's  counsel  said,  ^'Your  Honor  will 
allow  me  an  exception  in  due  form  to  each  request  which  is  refused 
and  to  each  request  which  was  modified,"  to  which  the  court 
responded,  "  Yes." 

An  exception  so  very  general,  if  simply  taken  and  entered  upon 
the  record  without  the  acquiescence  of  the  court,  might  be  unavail- 
ing.  Where  the  court  refused  to  charge  defendant's  requests, 
except  as  charged,  and  the  defendant's  counsel  took  an  exception  to 
the  refusal  to  charge  as  to  each  and  every  one  of  said  requests,  the 
exception  was  held  to  be  of  no  avail  (NewaU  v.  BarUett^  114  N.  Y. 
399,  406);  so,  in  Bead  v.  NichoU  (118  id.  224,  231),  a  statement 
made  by  counsel  at  the  close  of  the  charge  that  he  excepted  to  the 
refusal  to  charge  as  requested  in  so  far  as  the  court  did  refuse,  and 
to  each  of  the  refusals  to  charge  as  requested,  was  held  to  be  too 
general  to  raise  any  question  of  law  on  appeal.  And  to  the  same 
effect  18  Huerzder  v.  C.  G.  T.  B.  B.  Co.  (139  N.  Y.  493).  In 
Smedis  v,  Brooklyn  <&  Bochaway  Beach  B.  B.  Co.  (88  N.  Y.  14)^ 
at  the  dose  of  the  evidence,  numerous  requests  to  charge  were  pre* 
sented  by  the  defendant's  counsel,  most  of  which  were  charged,  and 
the  court  declined  to  charge  ^^  except  as  already  charged,"  and  to 
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that  refofial  as  to  each  of  the  reqiiests  the  oounsel  excepted.  It  was 
held  that  if  the  ooiirt  erred  in  ref  nsmg  to  charge  one  or  more  of  the 
propositions  reqaested,  there  is  no  sufficient  exception  to  such  rofosaL 
It  should  have  been  specific  and  to  have  pointed  out  each  particnlar 
request  to  which  it  was  intended  to  apply.  But  the  rule  deducible 
from  those  cases  cannot  be  invoked  here  to  deprive  the  defendant  of 
its  light  to  insist  upon  the  error  pointed  out  in  the  refusal  to  give  the 
specific  instruction,  above  referred  to,  to  the  jury.  The  principal 
office  of  an  exception  to  a  charge  or  to  the  refusal  of  the  court  to 
cliarge  is  to  point  out  an  error,  if  one  exists,  so  that  an  opportunity 
may  be  afforded  to  rectify  it.  Here  there  is  not  a  mere  perfunc- 
tory declaration  of  counsel  that  he  takes  a  general  exception,  but  by 
a  special  application  leave  was  asked  to  take  an  exception  in  a  odt- 
tain  form,  and  it  being  entirely  satisfactory  to  the  court  that  it 
should  be  taken  in  that  form,  permission  so  to  do  was  given.  Thereby 
the  trial  judge  indicated  his  willingness  to  have  his  rulings  reviewed 
on  such  a  general  exception,  and  signified  his  purpose  of  making  no 
change  or  alteration  in  those  rulings,  and  indicated  that  he  would 
abide  by  them. 

The  judgment  and  order  appealed  from  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  the  event 

Hatch  and  Laughlik,  JJ.,  concurred. 

Inobaham,  J.  (concurring) : 

I  concur  in  the  reversal  of  this  judgment  upon  the  ground  that 
the  plaintiff  failed  to  prove  that  he  was  free  from  contributory 
negligence.  The  plaintiff  testified  that  he  walked  on  the  crosswalk 
on  the  south  side  of  Forty-first  street  and  Sixth  avenue ;  that  he  saw 
a  truck  approaching  which  at  that  time  was  just  about  the  middle 
of  the  street  turning  west  into  Forty-first  street;  that  he  then 
started  to  cross  the  track  and  as  he  put  his  foot  over  the  first  rail 
the  car  struck  him ;  that  as  he  put  his  foot  upon  the  track  he  noticed 
the  car  and  attempted  to  turn  and  jump  back ;  that  the  car  was  right 
on  top  of  him,  about  four  or  five  feet  away  when  he  first  noticed  it ; 
that  his  left  leg  was  then  over  the  rail,  the  right  foot  not  yet  over 
the  ndl ;  that  turning  to  jump  back  he  placed  his  back  towards  tiie 
car  and  was  struck  by  the  car  on  the  right  hip.  He  further  testified 
that  he  could  have  seen  the  car  if  there  had  been  one  coming  on  the 
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track,  bat  that  there  was  no  car  in  sight ;  that  at  the  time  he  left 
the  cnrbstone  to  cross  Sixth  avenne  he  was  looking  uptown  the 
whole  time.  This  was  the  evidence  of  the  plaintiff,  the  principal 
actor.  The  fact  that  the  car  was  within  f onr  or  iive  feet  of  the 
plaintiff  when  he  attempted  to  cross  the  track  is  conclosive  evidence 
that  the  car  was  there.  Assuming  that  the  plaintiff  looked  as  he 
said  he  did,  and  conld  see  no  car,  it  mast  have  been  hidden  bj  the 
wagon  that  was  on  the  track,  and  if  that  was  so,  then  it  mast  follow 
that  the  view  of  the  plaintiff  was  hidden  from  the  motorman,  as  it 
wonld  have  been  impossible  for  the  motorman  to  see  the  plaintiff 
if  the  plaintiff  conld  not  see  the  car  npon  which  the  motorman  was 
riding.  The  plaintiff  stood  in  the  street  within  two  feet  of  the 
track,  and  if  he  had  waited  bat  a  moment  until  the  wagon  was  clear 
of  the  track  the  car  would  necesaarilj  have  been  in  plain  sight. 
The  plaintiff,  thus  standing  in  a  place  of  safety,  attempted  to  cross 
the  track  either  without  looking  after  his  view  up  the  track  was 
unobstructed  by  the  wagon,  or  after  he  had  seen  the  approaching 
car.    In  either  event  he  was  guilty  of  contributory  negligence. 

I  think,  therefore,  the  complaint  should  have  been  dismissed,  and 
for  that  reason  the  judgment  should  be  reversed  and  a  new  trial 
ordered. 

Van  BBUirr,  P.  J.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


Gboboe  F.  Shbady,  Appellant,  v.  Anna  B.  Yan  Kibk  and  Others^ 
Respondents,  Impleaded  with  Others. 

Witt — pTwrinan  dirking  a  sale — presumption  tehen  it  do€$  not  provide  for  iahing 
back  a  bond  and  mortgage — rtference  to  hear  and  determine  ^  the  eourt  cannot 
direct  that  a  judgment  entered  upon  the  rtferee^e  report  ^uUl  contain  a  provision, 
not  aulhoriud  thereby,  thai  apart  of  the  proceeds  of  a  sale  map  be  secured  by  a 
bond  and  mortgage —remedy  fohere  such  a  provision  is  inserted. 

A  will,  which  directed  the  testamentary  trustees  to  sell  the  testator's  realty,  was 
sQent  as  to  whether  the  sale  should  be  made  wholly  for  cash  or  partly  on  bond 
and  mortgage.  In  an  action  brought  by  a  beneficiary  under  the  will  to  compel 
the  sale  of  the  real  estate  and  to  obtain  other  relief,  the  issues  were  referred  to 
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a  referee  to  hear  and  determine.  The  referee  filed  a  report  directing  a  sale  of 
the  realty,  but  did  not  specify  whether  the  sale  should  be  made  for  cash  or  on 
credit.  After  the  filing  of  the  referee's  report  the  referee  approved,  as  to  form, 
a  judgment  which  recited  that  the  realty  should  be  sold  in  separate  parcels 
"with  the  priTilege  of  allowing  sixty  per  cent  of  the  purchase  money  to 
remain  on  bond  and  mortgage  for  two  years."  Thereafter  the  court  at  Special 
Term  directed  the  entry  of  a  Judgment  in  conformity  with  that  approved  by 
the  referee.  The  plaintiff  then  moved  to  correct  the  judgment  by  striking 
therefrom  the  provision  that  sixty  per  cent  of  the  purchase  money  might 
remain  on  bond  and  mortgage  for  two  years. 

Upon  an  appeal  from  an  order  denying  such  motion,  it  was 

Meld,  that  the  referee  was  fundus  ojfhio  when  he  approved,  as  to  form,  the  pro- 
posed judgment  submitted  to  him; 

That  the  failure  of  the  will  to  authorize  a  sale  on  bond  and  mortgage  raised  a  pre- 
sumption that  it  was  the  intention  of  the  testator  that  the  property  should  be 
sold  for  cash ; 

That,  as  the  referee  in  his  report  had  simply  directed  a  sale  of  the  real  estate 
and  thus  followed  practically  the  language  of  the  will,  it  would  be  presumed 
that  it  was  his  view  that  the  sale  should  be  made  solely  for  cash ; 

That  the  court  had  no  power  to  insert  the  provision  that  a  portion  of  the  pur- 
chase money  should  remain  on  bond  and  mortgage  for  two  years,  as  such  pro- 
vision was  substantially  different  from  that  prescribed  in  the  referee's  report ; 

That  the  practice  adopted  by  the  plaintiff  for  the  correction  of  the  judgment  was 
regular,  and  that  he  was  not  obliged  to  seek  relief  by  an  appeal  from  the 
judgment. 

Van  Brunt,  P.  J.,  dissented. 

Appeal  by  the  plaintiff,  George  F.  Shrady,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  14th 
day  of  April,  1902,  denying  the  plaintiff's  motion  to  correct  a  judg- 
ment theretofore  entered  in  the  action  upon  the  report  of  a  referee, 
because  of  certain  alleged  irregularities. 

The  action  was  brought  by  a  beneficiary  under  the  will  of  Maria 
Shrady,  deceased,  to  compel  the  sale  of  a  large  amount  of  realty, 
for  the  removal  of  tnistees,  a  settlement  of  their  accounts,  and 
other  relief.  The  issues  in  the  action  were  referred  to  a  referee  to 
hear  and  determine.  His  report  was  made  on  October  10,  1901, . 
and  filed  in  the  office  of  the  clerk  on  November  6,  1901.  That 
report  directed  that  the  testamentary  trustees  should  sell  all  such 
realty  at  public  auction,  but  whether  for  cash,  on  bond  and  mort- 
gage, on  credit,  or  otherwise  than  cash,  did  not  appear  in  such  report. 
Subsequently  upon  notice,  the  referee,  on    January    11,    1902, 
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approved  a  judgment  as  to  form,  wherein  it  was  provided  that  such 
real  estate  should  be  sold  in  separate  parcels,  ^^  with  the  privilege 
of  aUowing  sixty  per  cent  of  the  purchase  money  to  remain  on  bond 
and  mortgage  for  two  years."  A  motion  was  then  made  to  con- 
firm the  report  of  the  referee  and  for  entry  of  judgment,  and  the 
court  at  Special  Term  directed  the  entry  of  judgment  in  conformity 
with  the  form  of  judgment  approved  by  the  referee  which  con- 
tained the  provision  quoted,  that  upon  the  sale  of  the  property  sixty 
per  cent  of  the  purchase  money  should  remain  on  bond  and  mort- 
gage for  two  years.  Thereafter  plaintiff  moved  to  strike  out  this 
and  three  other  provisions  in  the  judgment,  upon  the  ground  that 
they  were  unauthorized  and  irregularly  and  improperly  inserted, 
which  motion  was  denied,  and  from  the  order  so  entered  the  plain- 
tiff appeals. 

"S 

Barclay  E.  V.  McCariy^  for  the  appellant. 

S.  B.  BrowneU^  for  the  respondents  Archibald  M.  Shrady  and 
others. 

Louis  F.  Doyle^  for  the  respondent  Van  Kirk. 

Ja^oh  Shrady^  for  the  respondents  John  and  Jacob  Shrady. 

O'Brien,  J. : 

The  principal  question  for  our  consideration  is  as  to  the  right  and 
power  of  the  Special  Term,  after  a  reference  to  hear  and  deter- 
mine, to  insert  the  provision  permitting  the  sales  uj)on  bond  and 
mortgage.  Incidentally  the  question  of  practice  arises  as  to  whether 
such  a  provision,  if  improperly  inserted,  can  be  stricken  out  on 
motion  as  an  irregularity,  or  whether  the  plaintiff's  remedy  is  not  by 
appeal  from  the  judgment.  While  the  case  was  pending  and  the 
referee  had  jurisdiction  over  the  action,  he  had  the  right,  in  connec- 
tion with  the  making  of  his  report  and  decision,  to  settle  the  form 
of  the  judgment,  but  after  the  report  had  been  taken  up  and  filed, 
the  referee  was  fwnctua  officio  and  had  no  further  jurisdiction  for 
the  purpose  of  deciding  any  issue  involved  in  the  action.  If  we 
are  right  in  this  view  we  are  not  aided  in  our  consideration  of  the 
main  question  by  the  approval  of  the  referee,  two  months  after  his 
report  was  filed,  as  to  the  form  of  the  judgment,  but  must  view  the 
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qaeBtion  precisely  as  ihoagli  tbe  referee,  having  the  right  to  deter- 
mine such  form,  had  n^lected  to  do  so. 

The  qnestioQ,  therefore,  narrows  down  to  whether,  npon  the 
motion  to  confirm  the  report  and  settle  the  form  of  judgment,  the 
court  had  the  power  to  insert  the  provision  allowing  sales  on  bond 
and  mortgage. 

In  Vagen  v.  Bimgrvber  (9  N.  Y.  St  Repr.  729)  it  was  said, 
^'  the  action  being  for  eqaitable  reUef ,  the  final  judgment  should  have 
been  a  decree  of  the  court,  settled  by  the  court,  and  entered  upon 
its  direction,  the  referee  who  tried  the  cause  not  having  reported  tlie 
form  of  a  decree  to  be  entered.  Section  1228  of  the  Code  in  no  way 
conflicts  with  this  practice."  Here,  however,  the  sales  were  to  be 
made  by  testamentary  trustees,  and,  therefore,  necessarily  under  the 
provisions  of  the  will ;  and  the  will  directed  a  sale  of  the  realty,  but 
was  silent  as  to  whether  it  was  to  be  sold  entirely  for  cash  or  on 
credit,  or  otherwise  than  for  cash.  This  being  the  situation,  we 
think  the  general  rule  is  applicable,  that  the  failure  to  authorize  a 
sale  on  bond  and  mortgage  raises  the  presumption  of  an  intention 
that  the  property  should  be  sold  for  cash.  Where  a  testamentary 
disposition  has  been  made  directing  the  sale  of  realty,  the  invariable 
rule  is  that  the  sale  shall  be  absolutely  for  cash,  unless  otherwise 
distinctly  specified,  and  not  for  bond  and  mortgage  nor  on  any  credit 
plan. 

Whether  this  question  was  considered  by  the  referee  is  not  made 
to  appear,  further  than  tiiat  his  report  does  not  in  terms  do  more  than 
direct  a  sale  of  the  realty,  thus  following  practically  the  language 
of  the  will ;  and,  seemingly,  therefore,  the  presumption  would  fol- 
low that  in  his  view  the  sale  should  be  solely  for  cash.  When  the 
motion  was  made  to  the  court,  therefore,  we  think  it  was  without 
power  or  right  to  insert  the  provision  essentially  different  from  this, 
and  allowing  the  sale  upon  terms  permitting  the  purchaser  to  give  a 
bond  and  mortgage  for  sixty  per  cent  of  the  purchase  price.  As 
said  in  Paget  v.  MdcJier  (26  App.  Div.  15) :  "  The  action  was 
referred  to  a  referee  to  hear  and  determine,  and  his  report  was  made 
directing  the  judgment  to  be  entered.  In  that  case  the  report 
stands  as  the  decision  of  tlie  court  (Code  Civ.  Proc.  §  1228),  and  by 
the  provisions  of  that  section  the  clerk  was  required  to  enter  judg- 
ment upon  it   when  its  form   has  been   settled  by  the  referee. 
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Although  it  has  been  deeuied  necessary  in  this  department  that 
there  shoald  be  a  direction  of  the  conrt  for  the  entry  of  the  jndg- 
ment,  yet  when  entered  it  must  be  the  one  directed  in  the  report  of 
the  referee ;  and  the  court  at  Special  Term,  when  a  motion  is  made 
for  leave  to  enter  the  judgment,  has  no  power  or  authority  to  give 
directions  which  shall  require  the  entry  of  a  judgment  substantially 
different  from  that  prescribed  in  the  report  of  the  referee.  {Ken- 
nedy V.  McKone^  No,  2,  10  App.  Div.  97.)  The  judgment  to  be 
entered  upon  this  report  is  to  be  reviewed  in  the  same  way  as  one 
entered  upon  a  decision  of  the  court,  for  the  report  has  the  same 
effect  precisely  as  such  dedsion.  The  manner  in  which  it  is  to  be 
reviewed  is  prescribed  in  section  1022  of  the  Code,  and  no  authority 
is  given  to  the  court  at  Special  Term  to  change  or  alter  the  direc- 
tions given  by  the  referee  as  to  the  entry  of  judgment.  The  appli- 
cation for  judgment  upon  the  report  which  is  made  to  the  couift  at 
Special  Term  is  not  for  the  purpose  of  a  review  of  the  correctness 
of  the  findings  of  the  referee,  but  simply  to  furnish  an  assurance  of 
regularity  in  the  manner  of  entering  the  judgment  and  to  enable  all 
parties  to  know  that  the  judgment  as  entered  conf oiins  to  the  one 
directed  in  the  report.  There  was,  therefore,  no  authority  in  the 
Special  Term  to  modify  the  conclusions  of  law  found  by  the  referee 
so  as  to  enter  a  different  judgment  than  that  directed  in  the 
report" 

We  have  already  adverted  to  the  fact  that  the  referee,  after  he 
ceased  to  have  control  over  the  action,  was  of  opinion,  as  appears 
from  his  approval  of  such  provision  in  the  form  of  judgment,  that 
it  should  be  inserted  ;  but  this  does  not  aid  us,  because,  as  stated, 
when  he  expressed  such  approval  he  WBA/uncttcs  officio^  and,  there- 
fore, it  is  as  though  he  had  not  attempted  to  exercise  that  power. 
It  was  the  duty  of  the  referee  to  decide  every  material  question 
involved  in  the  litigation,  and  he  had  no  power  to  relegate  or 
return  any  such  question  for  decision  to  the  court.  Tlie  question 
as  to  whether  under  the  terms  of  the  will  the  property  could  be 
sold  otherwise  than  for  cash,  involving  as  it  did  a  construction  of 
that  instrument,  was  a  material  one ;  and  it  needs  no  argument  to 
support  the  view  that  the  referee  could  not  refuse  to  pass  upon 
such  a  question  and  then  refer  it  back  to  the  court.  There  is  cer- 
tainly no  provision  of  law  which  gives  a  referee  the  right  to  confer 
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jurisdiction  on  the  conrt  to  dispose  of  some  untried  question  which 
was  before  him  on  the  reference  to  hear  and  determine.  It  was 
his  duty  to  try  and  dispose,  as  we  have  said,  of  all  the  material 
questions ;  and  upon  the  return  of  his  report  to  the  court,  all  that 
remained  was  for  the  court  to  settle  the  form  of  the  judgment 
accordingly.  This,  however,  gave  no  power  to  the  court  to  add  to 
or  take  away  from  the  judgment  in  a  material  respect,  and  the 
attempt  to  do  so  is  a  clear  irregularity. 

We  have  thus  reached  the  conclusion  that  the  conrt  exceeded  its 
power  in  inserting  any  such  provision  in  the  judgment.  The  ques- 
tion remains,  however,  whether  the  practice  pursued  by  the  plain- 
tijS  was  right  in  moving  to  strike  out  the  provision  as  irregular,  or 
whether  his  sole  remedy  was  by  appeal  from  the  judgment  Under 
the  authorities  to  which  we  have  adverted,  we  think  the  practice 
foUowed  was  right.  As  said  in  Com  Exchange  Bamk  v.  Blye  (119 
N.  Y.  414)  :  ."  We  think  the  decisions  are  uniformly  to  the  effect 
that  when  an  error  has  been  made  in  respect  to  the  form  of  the 
judgment  by  which  its  scope  or  amount  has  been  enlarged  or 
increased  beyond  that  plainly  authorized  by  a  verdict,  referee's 
report  or  decision  of  a  court,  a  question  is  not  presented  for  the  con- 
sideration of  the  court  on  appeal ;  but  the  error  must  be  corrected  if 
at  all,  by  motion  in  the  court  of  original  jurisdiction."  It  follows 
accordingly  that  the  order  appealed  from  should  in  this  respect  be 
reversed. 

In  regard  to  the  three  other  alleged  irregularities  we  need  add 
nothing  to  what  was  said  by  the  learned  judge  in  disposing  of  the 
motion  at  Special  Term. 

The  order  appealed  from  should  accordingly  be  reversed,  and  the 
motion  granted  to  the  extent  indicated,  and  in  all  other  respects 
affirmed,  without  costs  to  either  party  on  this  appeal. 

McLaughlin  and  Laughun,  JJ.,  concurred  ;  Van  Bbunt,  P.  J., 
dissented. 

Order  reversed  and  motion  granted  to  extent  stated  in  opinion ; 
in  all  other  respects  affirmed,  without  costs  to  either  party. 
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Henbt  Pabish,  Individaally,  and  a8  Executor,  etc.,  of  Danibl 
Pabish,  Deceased,  and  Others,  Respondents,  v.  Susan  Delafibld 
Pabish  and  Others,  Defendants. 

Jacob  Rothschild,  Appellant. 

I^rchaaer  under  a  judgment  in  partition  —  relieved  from  his  purehaee  where  guar- 
dians ad  litem /tt  infant  dtfendante  were  connected  in  bueineet  toith  the  attorneys 
for  adverse  parties — who  is  an'*  adverse  party. " 

Bale  49  of  the  General  Rules  of  Practice,  which  provides,  "  No  person  shall  be 
appointed  guardian  ad  litem  **  unless  he  "  has  no  interest  adverse  to  that  of  the 
Infant,  and  is  not  connected  in  business  with  the  attorney  or  counsel  of  the 
adverse  party,"  should  be  construed  in  its  broadest  sense,  and  when  so  construed 
the  term  "connected  in  business"  with  the  attorney  or  counsel  of  the  adverse 
party  contemplates  any  kind  of  business  association  and  includes  clerks  as 
well  as  partners. 

The  terms  "interest  adverse"  and  "  adverse  party"  should  receive  a  similar  con- 
stxuction,  and  the  rule  should  not  be  limited  to  cases  wherein  it  has  been 
adjudged  that  the  interests  of  the  infant  are  or  are  not  adverse,  but  should  be 
applied  as  well  to  cases  in  which  that  question  is  involved. 

In  an  action  to  partition  real  property  passing  under  the  8d  paragraph  of  the 
will  of  Daniel  Parish  it  appeared  that  the  testator  devised  the  property  to  his 
two  daughters,  Susan  D.  Parish  and  Helen  Parish,  for  life,  and  directed  that 
after  the  termination  of  such  life  interest  the  property  should  be  sold  by  his 
executors  and  the  proceeds  be  divided  equally  among  his  children  then  living 
(excepting  one  son)  and  the  issue,  if  any,  of  such  as  should  have  died,  the  issue 
of  any  deceased  child  taking  their  parent's  share  per  stirpes.  At  the  end  of 
such  paragraph  was  a  statement  that  the  testator  desired  his  daughters  to  be 
able  to  maintain  their  usual  style  of  living,  and  it  was  under  this  provision 
that  the  action  was  sought  to  be  maintained. 

Certain  infant  great  grandchildren  of  the  testator,  whose  interests  depended 
upon  the  death  of  their  grandfather  or  grandmother,  as  the  case  might  be, 
prior  to  the  death  of  the  survivor  of  the  two  life  tenants,  were  made  parties  to 
the  action.  The  attorney  for  the  plaintiffs  was  a  clerk  in  the  office  of  a  firm  of 
lawyers  who  appeared  for  the  adult  defendants,  and  a  member  of  this  firm 
appeared  for  some  of  the  infant  defendants,  while  another  clerk  in  their  office 
appeared  for  other  infant  defendants.  The  questions  litigated  in  the  action 
included  the  construction  of  the  will,  the  right  to  maintain  the  action  and  the 
time  of  the  sale. 

SM.,  that  the  infant  defendants  were  necessary  parties  to  the  action  and  were 
entitled  to  be  represented  by  guardians  ad  litem  who  were  in  no  way  connected 
in  business  with  the  attorney  for  parties  who  had  rights  which  were  or  might 
be  adverse  to  those  of  the  infants; 
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That,  as  the  infants  had  not  been  represented  by  proper  guardians  ad  Utem,  the 
purchaser  at  the  partition  sale  was  entitled  to  be  relieved  from  his  purchase, 
notwithstanding  that  it  appeared  from  the  terms  of  the  judgment  that,  even 
if  the  infttnts  had  been  represented  by  proper  guardians  ad  litem,  the  infants 
could  not  have  changed  the  Judgment  rendered  or  have  prevented  the  sale 
from  taking  place. 

Appeal  bj  Jacob  Rothschild,  the  purchaser  at  a  partition  sale 
had  in  the  above-entitled  action,  from  an  order  of  the  Supreme 
Court,  made  at  the  New  York  Special  Term  and  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  28th  day  of  August, 
1902,  denying  the  appellant's  application  to  be  relieved  from  his 
purchase. 

The  sale  was  made  in  pursuance  of  an  interlocutory  judgment  in 
the  usual  form.  At  the  time  appointed  for  the  closing  tlie  bidder 
declined  to  take  title  upon  the  ground  that  it  is  not  marketable. 
The  property  in  question  was  part  of  the  estate  of  Daniel  Parish, 
deceased,  who,  by  the  8d  paragraph  of  his  will,  devised  the  same  to 
his  two  daughters,  Susan  D.  Parish  and  Helen  Parish,  for  life,  and 
directed  that,  after  the  termination  of  such  life  interests,  the  prop- 
erty should  be  sold  by  his  executors  and  the  proceeds  divided  equally 
among  his  children  then  living  (excepting  one  son),  and  the  issue,  if 
any,  of  such  as  might  have  died,  share  and  share  alike,  the  issue  of 
any  deceased  child  taking  the  share  the  parent  would  have  taken  if 
^SivBy  per  stirpes.  At  the  end  of  said  3d  paragraph  is  the  state- 
ment by  the  testator  of  his  intention  that  he  desires  his  daughters  to 
be  able  to  maintain  their  usual  manner  of  living. 

Construing  this  paragraph,  the  referee  on  title  has  found — and 
this  has  been  confirmed  by  the  interlocutory  judgment  —  that  apart 
from  the  interests  of  the  life  tenants,  the  share  or  interest  of  each 
of  the  other  parties  to  the  action  is  in  the  proceeds  of  the  sale  of 
the  property  and  not  in  the  real  estate.  Guardians  ad  litem  were 
appointed  to  represent  the  several  infant  defendants,  who  are  all 
great  grandchildren  of  the  testator,  and  whose  interests  depend 
upon  the  death  of  a  grandfather  or  grandmother,  as  the  case  may 
be,  prior  to  the  death  of  the  survivor  of  the  two  life  tenants. 

The  attorney  for  the  plaintiffs  was  a  clerk  in  the  office  of  a  firm 
of  lawyers  who  appeared  for  the  adult  defendants ;  and  a  member 
of  this  firm   appeared  for   some  of  the  infant  defendants,  while 
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anothar  derk  in  their  offioe  i^peared  for  others  of  l^e  infant  defend- 
nnta.  One  of  the  objeetions  made  by  the  purchaser  on  the  sale  was 
that  role  49  of  the  General  Bnles  of  Praotioe  has  been  vioktod  in 
the  appointments  made  of  the  goardians  ad  Ut&m,  which  mle^  bo  far 
as  applicable  provides :  ^^  "No  person  shall  be  appointed  goardian 
ad  litem,  either  on  the  application  of  the  infant  or  otherwise," 
unless  he  has  certain  qualifications^  ^  and  has  no  interest  adverse  to 
that  of  the  in&nt,  and  is  not  connected  in  business  with  the  attor- 
ney or  counsel  of  the  adverse  party." 

This  objection,  with  others,  was  overruled,  and  the  application 
of  the  purchaser  to  be  relieved  from  his  purchase  was  denied^  and 
from  the  order  thereupon  entered  he  appeals. 

John  J.  Crawford,  for  the  appellant. 

Edward  C.  Parish,  for  the  respondents. 

O'Bmbn,  J. : 

Knle  49  of  the  General  Bules  of  Practice,  having  for  its  object 
the  protection  of  infants,  must,  so  far  as  its  language  is  susceptible 
of  extension,  be  construed  in  its  broadest  sense ;  and  so  construed, 
we  think  the  term  ** connected  in  business"  with  the  attorney  or 
counsel  of  the  adverse  party,  contemplates  any  kind  of  business 
association  and,  therefore,  would  include  clerks  as  well  as  partners. 
What  the  rule  was  intended  to  secure  is  the  appointment  of  a 
guardian  who  has  no  business  association  with  those  representing 
adverse  interests,  so  that  the  infant  might  obtain  the  benefit  of  the 
free  and  independent  judgment  of  the  one  selected  to  protect  his 
rights.  A  similar  construction,  we  also  think,  must  be  given  to  the 
expressions  in  the  rule,  ^^ interest  adverse"  and  ^^ adverse  party." 
So  construed,  the  rule  is  not  to  be  limited  to  cases  wherein,  as  the 
result  of  an  adjudication,  it  has  been  held  that  the  interests  of  the 
infant  are  or  are  not  adverse ;  but  is  applicable  as  well  to  cases 
where  the  question  of  whether  the  interests  of  the  infant  are  or  are 
not  adverse  is  involved. 

Applying  the  rule  as  thus  construed  to  the  facts  here,  we  may 
agree,  for  the  sake  of  argument,  with  the  respondents  in  holding 
that,  as  the  judgment  has  determined  that  the  infants  could  not 
prevent  a  sale,  the  right  to  enforce  which  was  granted  by  section 
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1532  of  the  Code  of  Civil  Procedure,  therefore,  the  infants  had  no 
interest  in  the  property  itself  as  such,  bat  only  in  the  proceeds  of 
the  sale.  Yet,  granting  all  this,  we  think  that  the  infants  were 
entitled  to  be  represented  by  guardians  who  were  in  no  sense  related 
in  business  to  the  counsel  or  party  whose  effort  was  directed  to 
bringing  about  at  this  time  the  sale  of  the  property. 

That  such  a  sale  was  an  advantage  to  the  life  tenants  is  easy  to 
infer  from  the  character  of  the  property,  which  in  its  present  con- 
dition could  not  be  readily  rented  so  as  to  produce  an  income  equal 
to  that  which  could  be  secured  by  obtaining  the  value  of  the  land 
and  investing  the  same  in  some  other  form.  And  it  is  only  because 
of  the  construction  of.  the  8d  paragraph  of  the  will,  wherein  sup- 
port is  found  for  the  contention  that  the  life  tenants  are  entitled  to 
deal  with  the  property  so  as  to  enable  them  to  maintain  their  usual 
manner  of  living,  that  they  had  the  right  to  elect  to  change  the 
form  of  the  trust  fund  and,  by  so  doing,  destroy  the  outstanding: 
power  of  sale,  which,  under  the  terms  of  the  will,  was  not  to  be 
exercised  by  the  executors  until  the  termination  of  the  life  estates. 
The  questions,  therefore,  which  were  involved  in  their  right  to 
maintain  this  suit  in  partition  included  not  alone  a  construction  of 
the  will,  but  also  of  section  1532  of  the  Code  of  Civil  Procedure. 

In  a  partition  suit,  so  brought,  we  think  it  clear  that  not  only  the 
adults,  but  those  infants  who  were  represented  by  guardians,  were 
both  proper  and  necessary  parties.  In  other  words,  in  order  to  deter- 
mine and  cut  off  their  rights  and  to  conclude  them  upon  the  election 
which  the  plaintiffs  made  by  bringing  this  action,  it  was  necessary 
that  they  should  be  parties.  Although  it  is  true  that  the  infants 
were  not  to  take  the  property  itself,  but  only  an  interest  in  the  pro- 
ceeds when  it  was  sold,  if  they  survived  those  entitled  to  receive 
the  same  at  the  date  of  distribution,  still  the  question  of  the  time 
of  sale  in  addition  to  the  other  questions  was  important.  While 
the  present  sale  was  of  advantage  to  the  life  tenants,  it  might  be  a 
disadvantage  to  the  remaindermen,  considering  the  situation  of  the 
property,  which,  if  retained,  might  greatly  enhance  in  value  and  be 
worth  much  more  than  it  now  is,  if  sold  hereafter  upon  the  death 
of  the  last  surviving  life  tenant.  They  may  have  been  powerless 
to  prevent  such  sale  at  this  time,  but  on  the  question  of  whether  or 
not  it  should  now  take  place  they  were  entitled  to  be  heard. 
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The  questioDB^  therefore,  of  the  constrnctioii  of  the  will,  of  the 
right  to  maintain  the  action,  and  of  the  time  of  the  sale,  were 
involved;  and  though  it  be  condnded  that  upon  all  these  the 
infants  oonld  not  have  changed  the  judgment  rendered,  or  have 
prevented  the  sale  from  taking  place,  still,  as  necessary  parties,  thej 
were  entitled  to  be  heard  upon  tliese  questions,  and  the  attitude 
which  they  would  in  all  probability  have  assumed  would  be  in 
hostility  to  a  sale  at  the  present  time.  Thus,  having  a  right  to 
their  day  in  court  and  the  right  to  be  heard  upon  the  questions 
involved,  even  though  it  may  be  concluded,  whidi  it  is  unnecessary 
for  us  to  determine,  that  they  could  not  make  any  effective  resist- 
ance to  the  sale  at  this  time,  they  were  entitled  to  appear,  and  the 
rule  required  that  they  should,  upon  such  a  hearing,  be  represented 
and  have  the  judgment  and  advice  of  a  guardian  in  no  way  con- 
nected in  business  with  the  attorney  for  parties  who  had  rights 
which  were  or  might  be  adverse  in  any  way  to  theirs. 

If  it  be  conceded,  as  we  think  it  must,  that  the  conduct  of  the 
plaintiffs  in  forcing  a  sale  of  the  property  at  this  time  was  to  the 
advantage  of  the  life  tenants  and  likely  to  result  in  injury  to 
the  remaindermen,  and  if  further  there  was  presented  a  question 
upon  which  the  infants  were  entitled  to  be  heard  as  necessary  par- 
ties, it  follows,  we  think,  regardless  of  whether  they  could  or  could 
not  eventually  succeed  in  maintaining  their  position,  that  they  were 
entitled  to  their  day  in  court,  and  entitled  to  be  represented  by 
guardians  who  had  no  connection  in  business  with  those  who  were 
concerned  in  maintaining  an  adverse  position. 

The  fact  that  the  judgment  rendered,  if  affirmed,  shows  that  they 
could  not  prevent  the  sale  and  could  not  have  changed  the  judg- 
ment, we  regard  as  immaterial  upon  the  question  which  we  are 
called  upon  to  decide,  because,  if  in  an  action  in  which  a  judgment 
is  rendered  one  is  a  necessary  party  and  entitled  to  be  heard,  he 
cannot  be  deprived  of  those  rights,  even  though  it  be  concluded  that 
the  result  without  his  presence  and  without  a  hearing  would  be  pre- 
cisely the  same. 

Undoubtedly,  the  conduct  of  those  who  applied  for  the  appoint- 
ment of  the  guardians,  as  well  as  their  consenting  to  act,  was  affected 
by  the  opinion  they  entertained  that  the  interests  of  the  infants  could 
not  be  adverse  because  they  would  be  unable  to  prevent  at  this  time 
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a  sale  of  the  property,  and  this  opimoa  has  been  snsteiiied  by  the 
jadgment  which  has  been  entered  in  the  action.  All  this,  however, 
as  we  have  endeavored  to  point  ont,  is  bnt  begging  the  real  ques- 
tion, which  tnms  not  upon  what  may  ultimately  be  decided  as  to 
the  infants'  rights,  but  upon  whetiier  or  not  they  were  necessary  par- 
ties, entitled  to  be  heard  in  an  action  in  which  their  rights  and  those 
who  brought  them  into  court  are  not  identical. 

Where,  therefore,  as  here,  the  interests  of  the  life  tenants  and  the 
interestB  of  the  in&nts  as  contingent  remaindermen  are  likely  to 
conflict,  and  an  action  is  brought  in  which  those  conflicting  interests 
are  involved  and  to  which  the  infants  are  necessary  parties,  we  find 
no  avenne  of  escape  from  the  conclusion  that,  unless  the  infants  are 
represented  by  guardians  who  possess  tlie  necessary  qualifications 
and  are  free  from  the  objections  stated  in  the  rule,  the  situation  is 
the  same  as  though  no  guardian  had  been  appointed  and  no  hearing 
had  in  their  behalf.  The  judgment  thus  being  voidable  as  to  some 
of  the  infant  defendants,  for  the  reason  that  they  were  not  repre- 
sented by  duly  qualified  guardians  ad  Utem^  it  follows  that  this 
objection  of  the  purchaser  is  good,  and  that  he  is  entitled  to  be 
relieved  from  his  bid. 

We  think  that  the  order  appealed  from  must  accordingly  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the  applica- 
tion of  the  purchaser  to  be  relieved  granted,  with  ten  doUars  costs. 

Van  Bbunt,  P.  J.,  Patterson,  McLacqhlin  and  Lauohlin,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


Nicolas  Chapuis,  Appellant,  v.  Walter  P.  Long,  Bespondent. 

InUfpUad0r—vihen  no  iujftd&fU  bam  is  ihowh  therrf<9r  — reading  in  mippart  of  a 
motion  an  qffitUmi  not  served  on  the  adwree  party, 

A  temporary  receiver  in  bankruptcy  having  come  into  possession  of  a  policy  of 
insurance  on  the  life  of  the  bankrupt,  the  court  appointing  him  made  an 
order  directing  him  to  deliver  the  policy  to  one  Chapuis,  and  providing  that 
upon  compliance  with  the  order  the  receiver  should  be  discharged  from  lia- 
tiility  in  respect  to  the  order.    The  receiver  refused  to  comply  with  the  order. 
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and  Ohapuis  brought  an  action  in  replevin  against  him  to  recoyer  possession 
of  the  i>olicy.  The  receiver  then  made  a  motion  to  substitute  one  Fftrkhurst 
as  defendant  in  the  replevin  action,  alleging  "that  one  Arthur  H.  Parkhurst, 
not  a  party  to  this  action,  made  a  demand  against  deponent  for  the  same 
property,  without  collusion  with  this  deponent;  that  the  said  Burkhorst  claims 
the  said  property  by  virtue  of  an  order  made  in  the  City  Court  of  the  dty  of 
New  York,  wherein  and  whereby  the  said  Arthur  H.  Parkhurst  was  appointed 
receiver  of  the  property,  assets  and  effects  of  one  Isidore  Marty,  and  that  the 
said  Arthur  H.  Parkhurst,  as  deponent  is  informed  and  verily  believes,  has 
qualified  as  such  receiver  and  claims  the  said  policy  of  insurance  as  the  prop- 
erty of  the  said  Isidore  Marty,  and  he  claims  to  be  entitled  to  the  same  by 
reason  of  such  receivership."  No  facts  were  stated  tending  to  show  that 
Parkhurst's  daim  had  any  Just  or  reasonable  foundation. 

Hdd^  that  the  order  of  interpleader  should  have  been  denied. 

The  practice  of  receiving,  in  support  of  a  motion,  affidavits  which  have  not 
been  served  upon  the  opposing  party  and  which  he  has  had  no  opportuni^  of 
answering  is  bad  and  should  not  be  encouraged. 

Appbal  by  the  plaintiff,  Nicolas  Chapois,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  oflBce  of  the  clerk  of  the  county  of  New  York  on  the  9th  day 
of  September,  1902,  substituting  one  Arthur  H.  Parkhurst  as 
defendant  in  the  place  of  Walter  P.  Long,  and  also  from  an  order 
made  at  the  New  York  Special  Term  and  entered  in  said  clerk's 
office  on  the  4th  day  of  October,  1902,  resettling  the  first  above- 
mentioned  order  and  substituting  Arthur  H.  Parkhurst,  as  receiver 
of  the  property  and  effects  of  Isidore  Marty,  a  judgment  debtor  in 
supplementary  proceedings,  as  defendant  in  the  action  in  the  place 
and  stead  of  the  said  Walter  P.  Long. 

Arth/wr  FurheVy  for  the  appellant. 

A.  H.  Pa/rJch%(/r8t^  for  the  respondent. 

O'Bbien,  J. : 

The  defendant  moved  upon  an  affidavit  and  the  summons  and 
complaint  in  this  action  for  an  order  of  interpleader.  By  the  com- 
plaint it  appeared  that  this  is  an  action  in  replevin  to  obtain  the 
possession  of  a  policy  of  insurance  on  the  life  of  one  Isidore  Marty. 
The  defendant  came  into  possession  of  this  policy  by  virtne  of  his 
appointment  as  temporary  receiver  in  bankruptcy  of  the  estate  of 
Isidore  and  Marguerite  C.  Marty,  by  the  District  Court  of  the  United 
App,  Div.— Vol.  LXXVIl.        18 
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States  for  the  Soathern  DiBtriet  of  New  York.  The  said  court,  by 
an  order  duly  made,  directed  its  receiver  (the  defendant)  to  turn 
over  the  policy  to  this  plaintiff,  discharging  him  from  all  liability 
with  respect  thereto,  upon  compliance  with  that  order. 

The  material  part  of  the  affidavit  used  by  the  defendant  on  tlie 
motion  recites  ^^  that  one  Arthur  H.  Parkhurst,  not  a  party  to  this 
action,  made  a  demand  against  deponent  for  the  same  property, 
without  collusion  with  this  deponent ;  that  the  said  Parkhurst  claims 
the  said  property  by  virtue  of  an  order  made  in  the  City  Court  of 
the  city  of  New  York,  wherein  and  whereby  the  said  Arthur  H. 
Parkhurst  was  appointed  receiver  of  the  property,  assets  and  effects 
of  one  Isidore  Marty,  and  that  the  said  Arthur  H.  Parkhurst,  as 
deponent  is  informed  and  verily  believes,  has  qualified  as  such 
receiver  and  claims  the  said  policy  of  insurance  as  the  property  of 
the  said  Isidore  Marty,  and  he  claims  to  be  entitled  to  the  same  by 
reason  of  such  receivership." 

Upon  the  argument  of  the  motion  an  affidavit  was  permitted  to 
be  read  in  support  thereof  which  had  not  been  served  on  the  plain- 
tiff, and  was  not  one  of  the  papers  upon  which  the  order  to  show 
cause  was  granted.  This  affidavit  was  made  by  the  attorney  of  a 
judgment  creditor  of  Isidore  Marty,  and  therein  he  refers  to  the  pro- 
ceedings in  the  City  Court  from  which  it  appears  that,  after  the 
obtaining  of  judgment,  supplementary  proceedings  were  instituted 
resulting  in  an  order  which  contained  an  injunction  restraining  Long 
from  making  any  disposition  of  the  policy.  Against  the  objection 
of  the  plaintiff  this  affidavit  was  received  and  considered  on  the 
motion. 

We  have  on  several  occasions  lately  called  attention  to  tfaJs  prac* 
tice,  which  we  think  is  bad  and  should  not  be  encoui-aged,  of  per- 
mitting in  support  of  a  motion  affidavits  to  be  read  and  received 
which  have  not  been  served  and  which  the  person  against  whom 
they  are  used  has  had  no  opportunity  of  answering.  {PaiUon  v. 
Poillon,  75  App.  Div.  536;  Matter  of  Spqfard  Avenue,  76  id.  90.) 

Not  only,  however,  upon  the  practice  followed,  but  also  upon  the 
merits,  we  think  this  order  must  be  reversed.  It  will  be  noticed 
that  the  original  affidavit,  even  if  we  regard  it  as  supplemented  by 
the  objectionable  one  permitted  to  be  used  upon  the  motion,  is  a 
mere  naked  allegation  of  adverse  claim  without  any  statement  of 


Digitized  by 


Google 


CHAPUIS  V.  LONG.  275 

App.  Div.]  FmBT  Dbpabtmsnt,  December  Term,  1902. 

facts  tending  to  show  that  such  claim  has  any  jaet  or  reasonable 
foundation  to  support  it,  or  that  defendant  is  unable  to  determine, 
without  hazard  to  himself,  to  whom  he  can  safely  deliver  the  policy 
in  question.  The  rule  is  well  established  that  a  plaintiff  has  a  right 
to  select  the  defendant  whom  he  desires  to  sue,  and  however 
reluctant  the  latter  may  be  to  remain  in  the  action,  he  has  no  right 
without  good  cause  shown  to  apply  to  the  court  and,  against  the 
plaintiff's  protest,  have  another  and  different  defendant  substituted 
in  his  stead. 

Undoubtedly  where  good  grounds  are  stated,  requiring  such  sub- 
stitution or  necessitating  that  there  should  be  an  interpleader  in  the 
action,  the  court  has  power,  but  only  upon  a  showing  that  it  is 
necessary,  to  substitute  in  place  of  the  one  selected  by  the  plaintiff, 
another  and  different  party  defendant.  The  essentials  required  for 
an  order  of  interpleader  have  been  many  times  stated.  (See 
Nassau  Bank  v.  Yandea^  44  Hun,  55 ;  Stevenson  v.  If.  Y.  Life 
Ine.  Co.^  10  App.  Div.  233 ;  Wells  v.  National  City  BamJc^  40  id. 
498 ;  Steiner  v.  M^t  River  Savings  Inst.y  60  id.  232 ;  La^teer  v. 
Prudential  Ins,  Co,^  64  id.  423.)  In  the  Nassani  BamJc  Ca^e 
{supra)  the  court  held  that  it  cannot  be  said  that  all  it  is  necessary 
to  establish  in  order  to  justify  an  interpleader  is  that  some  claim 
had  been  presented,  but  ^4t  is  necessary,  in  addition,  to  prove  that 
such  claim  had  some  reasonable  foundation  and  that  there  was  some 
reasonable  doubt  as  to  whether  the  stakeholder  would  be  reasonably 
safe  in  the  payment  over  of  the  money." 

Here  it  appears  that  the  policy  came  into  the  possession  of  Long 
as  an  officer  of  the  United  States  District  Court,  and  that  by  such 
court  he  has  been  directed  to  deliver  it  over  to  the  plaintiff,  and  it 
is  because  of  the  refusal  to  obey  such  order  that  plaintiff,  claiming 
ownership  of  the  policy,  seeks  to  obtain  possession  of  it  in  this 
action  of  replevin.  As  against  this  we  have  the  defendant,  who, 
under  the  protection  of  the  order  of  the  District  Court,  could  have 
safely  delivered  the  policy  to  the  plaintiff,  applying  for  an  order  of  • 
interpleader  to  substitute  as  defendant  a  receiver  in  a  judgment 
creditor's  action,  without  any  facts  being  presented  to  show  in  what 
way  the  receiver  could  be  interested  in  contesting  the  plaintiff's 
title.  For  all  that  appears  the  policy  might  have  been  originally 
issued  directly  to  the  plaintiff,  and  thus  the  essential  fact,  which  we 
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think  should  appear,  that  Marty  ever  had  any  title  to  the  polii^  iu 
qneBtion,  is  absent.  On  the  merits,  therefore,  the  papers  being 
insnffici^it,  the  motion  should  have  been  denied. 

Order  accordingly  reversed,  with  ten  dollars  costs  and  disbarse- 
ments,  and  the  motion  denied,  with  ten  dollars  costs. 

Van  Brunt,  P.  J.,  Inoraham,  McLauqhuk  and  Hatch,  JJ., 
concarred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


Edwabd  6.  Benedict,  as  Trustee  in  Bankruptcy  of  the  Union 

77       s  39:      Cloak    and    Surr    Company,    Bankrupt,  Appellant,  v.  Jacob 
Deshbl  and  Others,  Respondents. 
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Trantfler  hy  a  bankrupi — tohat  mtut  be  shown  to  eUMith  thai  it  wu  fraudulent  a» 
to  crediton  —  exceptiom  to  a  elunrge,  token  not  euffidenHy  d^nite. 

A  tnnsfer  made  by  a  1>anknipt  to  a  creditor  witkiii  four  mooths  of  the  Aling  of 
the  petition  in  bankruptcy  is  not  voidable  under  section  60  of  the  Bankrupt 
Act  (80  U.  S.  Stat,  at  Large,  562)  unless  it  appears  that  the  bankrupt  was 
insolvent  at  the  time  the  transfer  was  made;  ttiat  the  transfer  actually  oper- 
ated to  create  a  preference;  that  the  bankrupt  intended  to  create  a  preference 
and  that  the  creditor  had  reasonable  grounds  to  beKeve  that  a  preferenoe  was 
intended. 

The  bankrupt's  intent  to  create  a  preference  need  not  be  proved  by  direct  evi- 
dence, but  may  be  established  by  facts  and  circumstances  from  which  it  can  be 
found  that  such  intent  existed  at  the  time  the  transfer  was  made. 

Where,  at  the  dose  of  a  jury  trial,  the  phdntiif 's  counsel  presents  fourteen  sepa- 
rate requests  to  charge,  an  exception  taken  by  the  plaintiffs  counsel  in  the 
following  form:  "  I  except  to  each  of  your  Honor's  refusals  to  charge  to*  my 
several  requests,"  is  not  sufllciently  definite  and  specific  to  enable  an  appellate 
court  to  review  the  trial  court's  refusal  to  charge  in  accordance  with  the  plain- 
tifTs  requests. 

Appeal  by  the  plaintiff,  Edward  G.  Benedict,  as  trustee  in  bank- 
ruptcy of  the  Union  Cloak  and  Sait  Company,  bankrupt,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendants,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  Slst 
day  of  March,  1902,  upon  the  verdict  of  a  jury,  and  also  from  an 
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order  entered  in  said  clerk's  office  on  the  4th  day  of  April,  1902, 
denying  the  plaintiff's  motion  for  a  new  trial  made  upon  the 
minntes. 

J.  WodUey  Shepcurd,  for  the  appellant. 

Morris  HUlquitj  for  the  respondents. 

MoLauohun,  J. : 

On  the  3d  of  July,  1901,  the  Union  Cloak  and  Snit  Company,  a 
domestic  corporation,  was  indebted  to  the  defendants  in  this  action 
in  a  snm  upwards  of  $1,500,  and  on  that  day  it  assigned  to  them,  to 
apply  on  snch  claim,  all  of  its  interest  in  the  snm  of  $1,000,  which 
it  had  previonsly  deposited,  for  a  specified  purpose,  with  the  United 
States  Fidelity  and  Guaranty  Company.  This  snm  the  defendants 
subsequently  recei7ed  from  the  Fidelity  and  Guaranty  Company. 

On  the  22d  of  July,  1901,  a  petition  in  involuntary  bankruptcy 
was  filed  against  the  Union  Cloak  and  Snit  Company,  and  on  the 
thirtieth  of  the  same  month  it  was  adjadged  a  bankrupt.  On  the 
nineteenth  of  August  following  plaintiff  was  elected  trustee  of  the 
bankrupt's  estate,  and  he  theroupon  brought  this  action  to  recover 
the  $1,000  received  from  the  Guaranty  Company  upon  the  ground 
that  the  assignment  of  such  sum  to  the  defendants  was  in  violation 
of  section  60  of  the  Bankrupt  Act  (30  U.  S.  Stat,  at  Large,  562)» 
which  reads  as  follows : 

^^  Sec.  60.  Preferred  Creditors. — a.  A  person  shall  be  deemed  to 
have  given  a  preference  if,  being  insolvent,  he  has  procured  or  suf- 
fered a  judgment  to  be  entered  against  himself  in  favor  of  any  per- 
son, or  made  a  transfer  of  any  of  his  property,  and  the  effect  of  the 
enforcement  of  snch  judgment  or  transfer  will  be  to  enable  any  one 
of  his  creditors  to  obtain  a  greater  percentage  of  his  debt  than  any 
other  of  such  creditors  of  the  same  class. 

^^b.  If  a  bankrupt  shall  have  given  a  preference  within  four 
months  before  the  filing  of  a  petition,  or  after  the  filing  of  the  peti- 
tion and  before  the  adjudication,  and  the  person  receiving  it,  or  to 
be  benefited  thereby,  or  his  agent  acting  therein,  shall  have  had  rea- 
sonable cause  to  believe  that  it  was  intended  thereby  to  give  a  pref- 
erence, it  shall  be  voidable  by  the  trustee,  and  he  may  recover  the 
property  or  its  value  from  such  person." 
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The  defendants  had  a  verdict,  and  from  the  judgment  thereafter 
entered  dismissing  the  complaint,  and  from  an  order  denjinj^  a 
motion  for  a  new  trial,  the  plaintifiE  has  appealed. 

The  real  difference  between  the  parties  upon  this  appeal  turns 
upon  the  construction  to  be  given  to  the  section  of  the  statute 
referred  to.  The  appellant  contends  that  all  he  was  obligated  to 
prove  to  entitle  him  to  a  verdict  was :  (1)  That  the  Union  Cloak  and 
Suit  Company  was  insolvent  at  the  time  the  assignment  of  the 
$1,000  was  made  to  the  defendants ;  (2)  that  the  defendants  then 
had  reasonable  cause  to  believe  that  a  preference  was  intended  to  be 
given ;  and  (3)  that  a  preference  in  fact  was  given,  and  they  were 
thereby  enabled  to  obtain  a  greater  percentage  of  their  debt  tlian 
other  creditors  of  the  Union  Cloak  and  Suit  Company.  The 
respondents  contend  that  the  plaintiff  was  bound  to  establish,  in 
addition  to  the  foregoing  facts,  that  the  Union  Cloak  and  Suit  Com- 
pany intended  by  the  assignment  to  give  the  defendants  a  prefer- 
ence. The  trial  court  adopted  the  construction  contended  for  by 
the  respondents  and  charged  the  jury  that  it  was  necessary  for  the 
plaintiff  to  prove  to  entitle  him  to  a  verdict  ^'  that  in  transferring 
to  the  defendant  the  $1,000  the  said  company  intended  to  give  a 
preference  to  the  defendant."  An  exception  was  taken  to  this 
portion  of  the  charge,  and  whether  or  not  it  was  well  taken  presents 
the  principal  question  to  be  determined  upon  this  appeal. 

A  transfer  of  property  by  an  insolvent  is  not  rendered  voidable 
under  the  section  of  the  statute  referred  to,  unless  the  transfer  is 
made  with  an  intent  to  create  a  preference.  This  fact  must  bo 
established,  as  well  as  the  fact  that  the  preference  was  thereby 
created  and  that  the  person  receiving  the  same  had,  at  the  time, 
reasonable  grounds  to  believe  that  a  preference  was  intended. 
{Crooks  V.  Peoples  Nat.  Bank,  72  App.  Div.  331;  Crittenden  v. 
Barton,  69  id.  555 ;  Matter  of  Ehert,  1  Am.  Bank.  Rep.  340 ; 
Matter  of  Hall,  4  id.  671.)  The  words  used  in  the  statute  clearly 
indicate  this  purpose  on  the  part  of  the  lawmaking  power.  The 
words  are,  '^  has  procured  or  suffered  a  judgment,"  etc.,  "  or  made  a 
transfer,"  etc.,  words  indicating  some  act  on  the  part  of  the  insol- 
vent in  or  by  which  the  preference  is  created  and  which  necessarily 
imply  an  intent  on  his  part.  The  intent,  therefore,  must  be  proved 
—  not  necessarily  by  direct  evidence,  but  by  facts  and  circumstances 
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from  which  it  can  be  foand  that  it  exiBted  at  the  time  the  transfer 
was  made. 

It  is  also  urged  that  the  court  erred  in  overruling  plain tiflPs  objec- 
tion and  admitting  in  evidence  in  a  proceeding  in  the  United  States 
District  Court  affidavits  made  by  the  witness  Tate  and  one  Heath, 
officers  of  the  IJnion  Cloak  and  Suit  Company,  which  contained 
statements  as  to  the  financial  condition  of  the  company  a  few  months 
prior  to  the  time  the  assignment  was  made.  This  evidence  was 
introduced  on  the  cross-examination  after  it  had  been  made  to  appear 
that  an  inventory  of  the  cloak  and  suit  company's  property  had  been 
made  at  about  the  same  time  the  affidavit  was  made  and  after  the 
witness  had  given  testimony  as  to  its  assets  and  liabilities.  It  was, 
therefore,  proper  for  the  purpose  of  testing  or  impeaching  the  credi- 
bility of  the  witness  Tate. 

Error  is  also  claimed  because  the  trial  court  refused  to  charge  the 
jury  in  accordance  with  plaintiffs  requests.  At  the  close  of  the 
trial  plaintiffs  counsel  presented  to  the  court  fourteen  separate 
requests  to  charge.  It  does  not  appear  from  the  record  that  the 
court  made  any  ruling  on  these  requests,  and  the  only  exception  in 
reference  to  them  which  appears  in  the  record  is  the  following : 
*^  I  except  to  each  of  your  Honor's  refusals  to  charge  to*  my  several 
requests."  This  exception  is  not  to  any  ruling  of  the  court  and  not 
sufficiently  definite  and  specific  to  enable  us  to  review  it  {Head  v. 
mc/iols,  118  N.  Y.  224.) 

Finally,  it  is  urged  that  the  verdict  was  against  the  weight  of  evi- 
dence and  that  the  court  erred  in  not  granting  defendants'  motion  to 
set  the  same  aside  on  that  ground.  After  a  careful  consideration  of 
the  record  we  are  of  the  opinion  that  there  was  sufficient  evidence  to 
go  to  the  jury  upon  all  the  questions  involved.  As  to  the  insolvency 
of  the  Union  Cloak  and  Suit  Company  at  the  time  the  assignment 
was  made,  there  was  evidence  from  which  the  jury  might  find  that 
its  total  assets,  including  accounts  against  third  parties,  were,  or  that 
it  had  reasonable  grounds  to  believe  the  same  were,  sufficient  to  pay 
all  of  its  debts  in  full.  One  of  plaintiffs  witnesses,  the  secretary 
and  treasurer  of  the  company,  testified  that  on  the  seventeenth  of 
July  following  the  time  the  assignment  was  made  the  company  was 
solvent  and  its  assets  then  exceeded  its  liabilities.    There  was  also 
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other  evidence  to  the  same  effect,  including  that  of  plaintifTs  expert 
accountant.  If  it  were,  in  fact,  solvent,  or  if  it  believed  itself  to 
be,  and  there  existed  facts  as  a  basis  for  the  belief,  then  there  waa 
sufficient  evidence  to  justify  a  finding  that  it  did  not  intead,  in 
making  the  assignment,  to  give  the  defendants  a  preference.  If  it 
were,  in  fact,  insolvent,  and  intended  to  give  a  preference,  then 
there  was  sufficient  evidence  to  go  to  the  jury  as  to  whether  or  not 
the  defendants  had  reasonable  cause  to  believe  that  the  Union  Cloak 
and  Suit  Company  intended,  by  the  assignment,  to  give  them  & 
preference  over  other  creditors. 

We  are  of  the  opinion,  therefore,  that  the  case  was  properly  dis> 
posed  of  at  Trial  Term  and  that  the  judgment  and  order  should  be 
affinned,  with  costs. 

Yak  Brunt,  P.  J.,  O'Bbien  and  Hatch,  JJ.,  concurred  ;  Ikgra- 
HAM,  J.,  concurred  in  result. 

Judgment  and  order  affirmed,  with  costs. 


PBiNTiKa  Telbqbaph  News  Company,  Respondent,  v.  Mat 
Thobne  Bkantinoham,  Kespondent,  and  Laura  B.  Washburn^ 
Appellant. 

Tranrfer  of  a  itock  cmiifcaiU  (tfter  the  announeefnent  qf  a  decMon  €md  brfore  eniry 
of  judgment  far  iU  recovery  againti  the  tranrferrer -^  when  eueh  judgment  ie 
admietit^  againtt  the  trantferee  —  effect  thereof. 

Id  an  actioa  brought  by  a  corporation  against  May  Thome  Brantingham  and 
Laura  B.  Washburn  for  the  purpose  of  determining  which  one  of  said  defend- 
ants was  entitled  to  a  certificate  of  stock  of  the  plaintiff  corporation,  it 
appeared  that,  in  a  prior  action  brought  by  the  defendant  Brantingham  against 
one  Huff,  it  was  adjudged  that  the  certificate  belonged  to  Brantingham;  that 
after  the  announcement  of  the  decision  in  that  action  and  before  Judgment 
had  been  entered  thereon  Huff  assigned  the  certificate  to  the  defendant 
Washburn. 

Beld,  that  the  defendant  Washburn's  right  to  the  certificate  of  stock  depended 
upon  whether  she  took  it  in  good  faith,  without  notice  of  any  infirmity  in  the 
title  and  for  value; 

That,  as  it  appeared  that  tiie  defendant  Washburn  testified  as  a  witness  in  the 
action  between  Brantingham  and  Huff  and  had  knowledge  of  the  issues 
involYed  therein,  the  judgment  roll  in  that  action  was  properly  received  in 
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evidence  io  the  present  action  as  bearing  upon  the  question  of  her  good  faith 
in  acquiring  the  stock  and  whether  she  then  knew  that  there  was  any  infirmity 
in  her  assignor's  Utle; 

That  such  judgment  roll  wbb  prima  facie  sufllcient,  taken  in  connection  with  the 
other  facts,  to  show  that  she  had  notice  of  the  infirmity  in  her  assignor's  title 
to  the  certificate  and  that  it  was  incumbent  upon  her  to  show  that  such  certifi- 
cate was  acquired  by  her  in  good  faith  and  for  yalue. 

Yak  Brunt,  P.  J.,  dissented. 

Appeal  by  the  defendant,  Laura  B.  Waehbnrn,  from  a  judgment 
of  tlie  Supreme  Court  in  favor  of  the  plaintiff  and  the  defendant 
Brantinghara,  entered  in  the  office  of  the  clerk  of  the  conntj  of 
New  York  on  the  2d  day  of  April,  1902,  upon  the  decision  of  the 
conrt  i^endered  after  a  trial  at  the  New  York  Special  Term. 

J.  W.  Purdy,  Jr.y  for  the  appellant. 

Pcml  WUcoXy  for  the  respondent  Printing  Telegraph  News 
Company. 

Alexander  Thaiuy  for  the  respondent  Brantingham. 

McLaughlin,  J. : 

This  was  an  action  of  interpleader  bronght  for  the  purpose  of 
determining  which  of  the  defendants  was  entitled  to  a  certificate  of 
stock  of  the  plaintiff  corporation.  The  plaintiff  had  a  judgment 
for  the  relief  demanded  and  which  also  determined  that  the  certifi- 
cate belonged  to  the  defendant  Brantingham.  The  defendant 
Washburn  has  appealed  "  from  each  and  every  part  of  the  said 
judgment." 

It  is  unnecessary  to  consider  the  appeal  so  far  as  it  relates  to  the 
plaintiff,  because  in  that  respect  it  must  necessarily  be  affirmed, 
inasmuch  as  it  seems  to  have  been  conceded  at  the  trial,  by  all  of 
the  parties,  that  the  plaintiff  was  entitled  to  the  relief  asked,  which 
was  substantially  repeated  upon  the  argument,  as  well  as  in  the  brief 
filed  by  appellant's  counsel.  The  appellant,  however,  complains  of 
the  judgment  in  so  far  as  it  determined  that  the  certificate  of  stock 
belonged  to  the  respondent  Brantingham. 

The  facts,  in  so  far  as  the  same  are  material  to  or  involved  in  the 
question  presented  on  the  appeal,  are  as  follows :  Joseph  Thome, 
in  his  lifetime,  was  the  owner  and  possessor  of  the  certificate  of 
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stock  referred  to  in  the  complaint,  which  he  assigned  to  one  Eanice 
E.  Hnff,  a  sister  of  the  appellant.  Prior  to  the  commencement  of 
this  action,  the  respondent  Brantingham  brought  an  action  in  the 
Supreme  Conrt  of  this  State  against  said  Huff,  indindually  and  as 
executrix  of  Thorne,  to  reooyer,  among  other  property,  this  certifi- 
cate and  the  property  represented  by  it,  upon  the  ground  that  Huff 
procured  the  assignment  and  transfer  of  such  certificate  from 
Thome  in  fraud  of  Brantingham's  rights.  That  action  was  prose- 
cuted to  and  resulted  in  a  judgment  in  favor  of  the  plaintiff,  and 
said  Huff  was  directed  to  assign  and  deliver  such  certificate  to 
Brantingham.  After  the  announcement  of  the  decision  of  the 
Special  Term  in  that  action,  and  before  a  judgment  had  been  entered 
thereon.  Huff  assigned  and  transferred  the  said  certificate  to  Wash- 
burn. Upon  the  trial  of  this  action  the  judgment  roll  in  the  action 
between  Brantingham  and  Huff  was,  against  the  objection  of  the 
appellant  Washburn,  received  in  evidence  and  the  exception  taken 
by  her  to  the  ruling  of  the  trial  court  in  respect  thereto  presents 
the  principal  question  upon  this  appeal. 

The  right  of  the  appellant  Washburn  to  the  certificate  of  stock 
depended  upon  whether  she  took  it  in  good  faith,  without  notice  of 
any  infirmity  in  the  title,  and  for  value  (  We(wer  v.  Bardeix^  49  N. 
Y.  286 ;  American  Press  Assn.  v.  JBrantinghanij  76  App.  Div. 
485),  and  any  evidence  bearing  upon  that  question  was  material. 
Before  the  judgment  roll  was  received  in  evidence  it  appeared  that 
the  appellant  was  a  witness  and  gave  testimony  in  the  action  between 
Brantingham  and  Huff,  and  that  she  had  knowledge  of  the  issues 
involved  therein.  It  also  appeared  that  the  transfer  from  Huff  to 
her  was  not  made  until  after  the  decision  in  that  action  had  been 
rendered.  This  being  the  situation,  we  think  that  the  judgment 
roll  was  properly  received  as  bearing  upon  the  question  of  her  good 
faith  and  whether  she  then  knew  that  there  was  any  infirmity  in  the 
title.  If  she  knew,  and  this  was  a  material  and  necessary  determi- 
nation for  the  conrt  to  make,  that  there  was  a  defect  in  the  title,  that 
it  had  been  determined  that  the  certificate  did  not  belong  to  Huff, 
then  no  one  would  seriously  contend  that  she  could  acquire  any  bet- 
ter title  than  Huff  had,  and  if  Huff  did  not  then  have  any  title,  she, 
of  course,  got  none.  The  judgment  roll  was  prima  facie  suflScient, 
taken  in  connection  with  the  other  facts,  to  show  that  she  had  notice 
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of  the  infirmity  in  the  title  to  the  certificate,  and  this  cast  the  bur- 
den upon  her  of  showing  that  the  same  was  acquired  by  her  in  good 
faith  and  for  value.  {Stevens  v.  Brennam,,  79  N.  T.  254 ;  Northr 
amptan  Nat.  Bank  v.  Kidder^  106  id.  221 ;  Fifth  Ave.  Bcmh  v. 
Ftyrtysecond  St.  <k  O.  S.  F.  R.  R.  Co.,  137  id.  231.)  This  burden 
she  did  not  assume  at  the  trial.  She  was  not  sworn  as  a  witness 
and  did  not  deny  that  she  had  knowledge  of  every  fact  relating  to 
the  infirmity  in  the  title  of  the  certificate  which  might  properly  be 
inferred  from  the  fact  that  she  was  a  sister  of  Huff,  and  testified 
upon  the  trial  between  her  and  Brantingham  in  relation  to  the  title 
of  the  certificate  in  question.  We  are  of  the  opinion,  therefore,  that 
the  trial  court  properly  admitted  the  judgment  roll  in  evidence,  in 
the  absence  of  any  explanation  upon  the  subject,  and  determined 
that  the  certificate  of  stock  belonged  to  the  respondent  Branting- 
ham. If  we  are  right  in  this  conclusion,  then  it  necessarily  follows 
that  the  judgment  appealed  ft*om  should  be  affirmed. 

Judgment  appealed  from  affirmed,  with  separate  bills  of  costs  to 
the  respondents. 

O'Bbibn,  Inobaham  and  Hatch,  JJ.,  concurred ;  Van  Bbunt, 
P.  J.,  dissented. 

Inobaham,  J.  (concurring) : 

I  concur  in  the  opinion  of  Mr.  Justice  McLaughlin,  but  I  think 
the  judgment  in  the  action  between  the  defendant  Brantingham  and 
Huff  was  also  competent  as  evidence  of  the  title  of  the  defendant 
Brantingham  to  the  stock  in  question.  It  was  necessary  for 
Brantingham  to  prove  that  she  was  the  owner  of  the  stock.  It  had 
stood  in  the  name  of  Huff  upon  the  books  of  the  corporation,  and 
by  this  judgment  it  was  determhied  that,  as  between  Brantingham 
and  Huff,  Brantingham  was  the  owner  of  the  stock.  To  establish 
Brantingham's  title  to  the  stock  it  would  have  been  competent  to 
prove  a  transfer  to  her  by  Huff,  and  this  judgment,  being  a  determi- 
nation that  she  was  the  owner  of  the  stock,  was  admissible  in  evi- 
dence to  prove  ownership. 

Judgment  affirmed,  with  separate  bills  of  costs  to  the  respondents. 
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Mabt  Clabk,  as  Administratrix,  etc.,  of  James  Clark,  Deceased^ 
Respondent,  v.  Manhattan  Railway  Company,  Appellant. 

NegligenDe  —  dtath  ^  a  track  repairer  engaged  with  his  head  dmen  between  the  tiee 
of  an  eUwUed  railroad  driving  bolU  — proof  as  to  the  continued  violation  by  the 
engineers  of  a  rule  for  the  track  repairer's  protection — when  not  sufficient  to 
establish  direct  or  eojutmctive  notice  to  the  company — duty  to  staiion  a  man  near 
by  to  warn  him. 

In  ao  action  to  recover  damages  resulting  from  the  death  of  the  plaintiff's  intes- 
tate, who  was  a  track  repairer  employed  by  the  defendant,  an  elevated  railroad 
company,  it  appeared  that  at  the  time  of  the  accident  the  deceased  was  engaged, 
with  his  head  down  between  the  ties,  driving  bolts  into  a  guard  rail,  and  that 
while  in  this  position  he  was  struck  and  killed  by  an  elevated  train.  Evidence 
was  given  tending  to  show  that  a  green  flag  had  been  posted  for  the  protection 
of  the  intestate  and  that  a  rule  of  the  defendant  required  engineers  to  slow  up 
their  trains  when  approaching  a  green  flag.  The  case  was  submitted  to  the 
jury  upon  the  theory  that  liability  on  the  part  of  the  defendant  could  only  be 
predicated  upon  the  persistent  and  continued  violation  by  the  engineers  of  the 
rule  requiring  observance  of  the  green  flag. 

The  only  evidence  bearing  upon  this  subject  was  given  by  a  co-employee  of  the 
deceased,  who  was  not  vested  with  any  authority  in  regulating  or  controlling 
the  actions  of  other  servants  of  the  defendant.  He  testified  as  follows:  '*Q. 
When  this  green  flag  was  set  what  would  happen,  so  far  as  any  of  the  trains 
were  concerned,  with  regard  to  obeying  this  flag?  *  *  *  A.  I  don't  under* 
stand.  Q.  Would  the  speed  of  the  trains  decrease  any?  A.  They  didn't  seem 
to  mind  the  flag  at  all.  Q.  Didn't  mind  the  flag  at  all?  A.  Not  that  flag. 
Q.  Was  that  an  every-day  occurrence  previous  to  this  accident?  *  *  * 
A.  Yes;  everyday." 

Beld,  that,  assuming  that  this  testimony  simply  established  a  failure  on  the  part 
of  the  engineers  operating  trains  on  the  day  of  the  accident  to  observe  the 
green  flag  posted  for  the  intestate's  protection,  such  evidence  would  not  war- 
rant a  finding  that  the  defendant  was  negligent  in  failing  to  correct  a  habitual 
neglect  of  rules  by  its  servants; 

That,  assuming  that  the  testimony  of  the  witness  applied  to  all  cases  in  which 
green  flags  were  displayed  and  showed  that  they  were  habitually  disregarded, 
it  was  insufllcient  to  establish  negligence  on  the  part  of  the  defendant,  as  it  did 
not  show  that  direct  notice  of  the  failure  to  observe  the  rule  in  question  had 
been  given  to  any  officer  or  representative  of  the  company  having  authority  in 
the  premises  or  that  the  disregard  of  such  rule  had  continued  for  a  length  of 
time  sufficient  to  charge  the  defendant  with  constructive  notice  thereof. 

Quare,  whether  the  defendant  was  guilty  of  negligence  in  failing  to  station  a 
workman  near  the  deceased  to  inform  him  of  approaching  trains. 

Appeal  by  the  defendant,  tlie  Manhattan  Kail  way  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  tlie  plaintiff,  entered 
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in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  Slst 
day  of  March,  1902,  npon  the  verdict  of  a  jury  for  $8,000,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  27th  day  of 
Mardi,  1902,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Frederic  A.  Ward^  for  the  appellant 

Edward  J.  McCroasin,  for  the  respondent 

Hatch,  J. : 

Tliis  action  was  bronght  to  recover  damages  for  claimed  negligent 
conduct  npon  the  part  of  the  defendant,  resulting  in  the  death  of 
the  plaintiffs  intestate. 

It  appeared  upon  the  trial  that  the  deceased  was  an  employee  of 
the  defendant,  and  upon  the  26th  day  of  November,  1901,  was 
engaged  as  a  track  repairer,  repairing  tracks  upon  the  defendant's 
structure  between  Fifty-first  and  Fifty-second  streets. 

The  work  in  its  performance  required  the  deceased  to  lean 
over  the  rails  with  his  head  down  between  the  ties  and  drive 
up  bolts  into  a  guard  rail,  which  was  bolted  down  from  the  top. 
While  in  this  position  an  elevated  train  running  at  a  high  rate 
of  speed  struck  the  deceased  and  inflicted  injuries  from  which  he 
died. 

The  theory  of  the  complaint  charges  the  defendant  with  negli- 
gence in  failing  to  provide  proper  rules  and  regulations  relative  to 
the  operation  of  trains  over  that  part  of  the  structure  whereon  its 
employees  were  working,  and  in  omitting  to  warn  the  deceased  of 
the  approach  of  the  oncoming  train,  and  for  failure  to  provide  any 
flag,  signals  or  warning  to  notify  the  engineer  upon  the  train  of  the 
presence  of  workmen.  Upon  the  trial  proof  was  given  upon  the 
part  of  the  plaintiff  tending  to  establish  that  no  flag  had  been  pro- 
vided to  warn  the  engineers  operating  the  trains  of  the  presence  of 
workmen  upon  tlie  track,  and  that  in  the  course  of  the  employment 
it  was  customary  when  an  employee  was  engaged  in  the  perform- 
ance of  the  work  which  the  deceased  was  then  doing  to  station 
another  person  near  him  to  give  warning  of  approaching  trains ; 
that  in  the  present  case  the  foreman  of  the  gang  in  which  the 
deceased  was  employed  stood  by  the  deceased  when  he  commenced 
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to  work,  bat  left  him  in  snch  position  before  he  had  finished  and 
went  to  another  point  upon  the  road,  a  considerable  distance  to  the 
north,  and  that  at  the  time  when  the  injuries  were  inflicted  there 
was  nobody  sufficiently  near  to  the  deceased  to  give  him  warning 
of  the  approaching  train.  Some  further  testimony  was  given  tend- 
ing to  show  that  the  engineers  in  the  operation  of  their  trains  habitu- 
ally disregarded  the  flags  which  were  placed  to  warn  them  of  the 
presence  of  workmen  upon  the  track.  The  effect  of  this  testimony 
will  be  hereafter  noticed. 

Upon  the  part  of  the  defendant,  the  proof  tended  to  establish 
thai  it  had  formulated  and  promulgated  rules  sufficient  in  them- 
selves, if  properly  observed,  to  protect  the  workmen  from  danger 
while  so  employed,  and  of  such  rules  the  gang  with  which  the 
deceased  worked  was  informed ;  that  sufficient  flags  and  other  imple- 
ments to  give  warning  were  also  furnished.  Proof  was  also  given 
tending  to  show  that  upon  the  day  in  question  a  green  flag  was  put 
up  at  a  proper  place  when  the  gang  began  to  work,  and  remained 
up  at  the  time  of  the  happening  of  the  accident.  The  rules  required 
that  engineers  in  the  operation  of  trains  should  come  to  a  full  stop 
when  a  red  flag  was  exposed  and  slow  up  when  a  green  flag  was 
exposed ;  that  it  was  usual  for  the  protection  of  the  workmen  to  put 
up  a  green  flag.  The  foreman  testified  that  he  went  with  the 
deceased  to  the  place  where  he  was  killed  and  remained  with  him 
for  some  time,  when,  his  duties  calling  him  elsewhere,  he  informed 
the  deceased  that  he  was  going  to  leave  and  that  he  would  have  to 
look  out  for  himself.  This  was  a  short  time  prior  to  the  happening 
of  the  accident. 

The  case  was  submitted  to  the  jury  upon  the  theory  that  lia- 
bility of  the  defendant  could  only  be  based  upon  a  persistent  and 
continued  violation  of  the  rules  which  required  observance  by  the 
engineers  engaged  in  operating  trains  of  the  green  flags.  The 
court  held  that  proper  rules  had  been  formulated  and  promulgated 
and  that  liability  could  not  be  predicated  against  the  defendant  for 
negligence  in  this  regard.  Such  was  the  rule  announced  by  the 
court  in  denying  a  motion  for  a  nonsuit,  and  was  several  times 
reiterated  in  the  court's  charge  to  the  jury.  The  case  came  to  rest, 
therefore,  solely  and  exclusively  upon  the  fact  that  the  jury  might 
predicate  negligence  of  the  defendant,  based  upon  a  lack  of  proper 
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care  in  seeing  that  the  system  of  rnles  which  it  had  formulated  and 
promulgated  were  properly  observed  by  the  agents  and  servants  of 
the  company.  The  case  must,  therefore,  be  supported  upon  this 
theory  of  negligence,  or  not  alL  The  only  evidence  in  the  case 
bearing  upon  this  subject  is  found  in  the  statement  of  the  witness 
Cosgrove,  developed  as  follows :  "  Q.  When  this  green  flag  was  set 
what  would  happen,  so  far  as  any  of  the  trains  were  concerned, 
with  regard  to  obeying  this  flag  f  [Defendant's  counsel  objected  to 
the  question  as  incompetent  and  immaterial.  The  court  overruled 
the  objection  and  defendant's  counsel  duly  excepted.]  A.  I  don't 
understand.  Q.  Would  the  speed  of  the  trains  decrease  any  ?  A. 
They  didn't  seem  to  mind  the  flag  at  all.  Q.  Didn't  mind  the  flag 
at  all!  A.  Not  that  flag.  Q.  Was  that  an  every-day  occurrence 
previous  to  this  accident?  [Objected  to  by  defenduit's  counsel  as 
incompetent.]  The  Court :  I  suppose  these  gentlemen  are  going  to 
claim  that  this  man  had  a  right  to  rely  upon  some  warning.  Mr. 
Towns :  Yes,  and  show  also  that  if  they  had  had  any  rules  they 
never  were  observed.  [The  court  overruled  the  objection  and 
defendant's  counsel  duly  excepted.]     A.  Yes ;  every  day." 

The  effect  of  this  testimony  is  somewhat  obscure,  as  the  flrst  state- 
ment of  the  witness  is  that  the  engineers  in  the  operation  of  the 
trains  did  not  mind  that  flag.  If  by  this  answer  the  witness  is  to 
be  understood  as  applying  failure  to  observe  the  flag  to  the  engineers 
operating  trains  on  the  day  of  the  accident  and  limited  to  the  flag 
then  in  position,  it  is  clearly  insufficient,  as  no  liability  could  by  any 
possibility  attach  to  the  defendant  for  the  negligence  of  its  servants 
in  failing  to  obey  this  particular  flag  at  the  particular  time.  A 
single  instance  of  neglect,  or  the  neglect  to  observe  the  flag  for  a 
day,  would  be  insufficient  upon  which  to  predicate  negligence  for 
failure  to  correct  a  habitual  neglect  of  rules  by  its  servants,  even 
though  it  had  direct  notice  of  such  fact. 

Assuming,  however,  that  the  testimony  of  the  witness  is  to  be 
construed  as  applying  generally  to  all  cases  when  green  flags  were 
displayed,  and  that  they  were  habitually  disregarded,  we  think  the 
proof  is  insufficient  upon  which  to  base  a  charge  of  negligence. 
The  witness  was  a  co-employee  of  the  deceased  of  the  same  grade, 
and  was  not  vested  with  any  authority  in  regulating  or  controlling 
the  actions  of  other  servants    of  the  defendant.     Consequently, 
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notice  to  him  wonld  not  be  notioe  to  the  company.  The  proof 
\&  entirely  ailent  as  to  the  length  of  time  daring  which  this  flag  had 
been  disr^;arded.  The  disr^ard  of  it  for  a  month  or  a  day  wonld 
be  entirdy  consistent  with  the  statement  of  the  witness,  and  it  does 
not  appear  under  what  circumstances  it  was  done,  or  whether  by 
particular  engineers,  or  by  all.  The  statement  is  extremely  gen- 
eral in  character,  and  is  not  sufficient  from  which  it  can  be  seen, 
or  from  which  an  inference  can  be  raised,  that  the  defendant  was 
required  to  take  action  thereon.  It  is  not  established  by  this 
evid^ice  nor  was  it  otherwise  claimed  that  notioe  of  the  fiiilure 
to  ob6er7e  this  rule  was*  gi7en  to  any  officer  or  representative 
of  the  company  having  authority  to  dischaige  or  r^ulate  the 
conduct  of  its  servants  and  employees  in  respect  thereto.  As  no 
direct  notice  was  given  to  any  such  officer  or  representative,  the  case 
must  be  brought  within  the  rule  authorizing  the  jury  to  find  con- 
structive notice  to  the  defendant  of  the  habitual  disregard  of  the 
rule.  Upon  this  subject,  the  proof  entirely  fails,  as  length  of  time 
during  which  the  flag  had  not  been  observed  cannot  be  determined 
from  anything  appearing  in  the  proofs  in  the  case.  In  Cameron  v. 
N.  T.  a  dk  E.  jR.  jR.  B.  Co.  (145  N.  Y.  400)  it  appeared  that  the 
servant  chained  with  neglect  had  for  a  period  of  four  months  prior 
to  the  accident  been  accustomed  to  habitually  violate  the  defend- 
ant's rules  by  leaving  a  switch  open  and  unguarded,  and  it  was 
held  in  that  case  that  it  was  insufficient  to  chaige  constmctive 
notioe  upon  the  master.  It  is  there  said :  "  There  is  no  arbitrary 
rule  of  law  that  charges  the  master  with  constructive  notice  of 
the  negligent  omissions  of  duty  on  the  part  of  a  co-servant,  after 
the  lapse  of  a  certain  time,  under  all  circumstances.  The  doctrine 
of  constructive  notice  is  founded  upon  reasonable  and  just  considera- 
tions, and  the  mere  lapse  of  time  is  not  always  the  test  of  negligence 
on  the  part  of  the  master." 

It  is  evident  that,  under  the  doctrine  of  that  case,  the  jury  were 
not  authorized  to  find  that  the  defendant  had  constructive  notice  of 
the  neglect  of  its  employees  in  the  present  case.  There  is  an  utter 
absence  of  anything  in  this  case  showing,  or  tending  to  show,  that 
prior  to  the  time  of  the  accident  the  officers  or  representatives  of 
the  road  had  knowledge  of  the  neglect  of  its  servants  in  this  par- 
ticular.   There  was  no  direct  notice  of  the  existence  of  any  physi- 
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4sbX  condition  of  which  the  defendant  ought  to  have  taken  notice,  or 
of  any  other  circnmfitancee  which,  in  the  discharge  of  its  duty, 
would  or  should  have  called  it  to  its  attention.  It  does  not  appear 
that  any  other  accidents  of  this  character  had  ever  happened  from 
this  cause,  or  that  there  existed  any  other  circumstances  from  which 
it  could  be  inferred  that  the  officers  and  representatives  ought,  in 
the  proper  discharge  of  their  duty,  to  have  discovered  it  and,  there- 
fore, have  taken  notice.  The  evidence  was  utterly  insufficient  for 
the  court  to  submit,  or  the  jury  to  find,  negligence  based  upon  the 
theory  upon  which  the  case  was  submitted  to  them. 

It  is  said  that  the  defendant  was  guilty  of  negligence  in  failing  to 
station  a  workman  near  the  deceased  to  inform  him  of  approaching 
trains.  It  is  quite  clear  from  the  testimony  that  great  care  was 
required  to  be  exercised  by  the  defendant  for  the  protection  of  the 
•deceased.  His  employment  was  one  of  extreme  danger  from  oncom- 
ing trains.  To  perform  the  service  required  of  him  caused  him  to 
occupy  such  a  position  as  rendered  it  practically  impossible  for  him 
to  inform  himself  of  the  approach  of  a  train,  and  under  such  cir- 
oumstances  the  defendant  was  charged  with  extreme  care  to  see 
that  he  was  properly  protected.  It  may  be  that  negligence  could 
be  predicated  of  the  failure  of  the  defendant  to  station  a  person 
near  him  to  give  warning  during  the  time  he  was  so  employed,  and 
that  the  foreman  was  guilty  of  an  act  of  negligence  in  not  remain- 
ing near  him  during  the  entire  time  he  was  so  engaged,  and,  if  called 
Tipon  to  leave,  in  not  procuring  some  other  person  to  take  his  place. 
The  difficulty,  however,  with  this  contention  is  that  the  defendant 
has  not  been  heard  by  the  jury  upon  such  question.  The  court 
eliminated  all  such  considerations  from  the  case,  and  presumably 
they  were  not  discussed  by  counsel ;  therefore,  this  question  has  not 
been  considered  by  them.  Wlien  the  court  ruled  that  the  jury 
could  only  find  negligence  based  upon  one  consideration,  it  neces- 
sarily eliminated  all  others,  and  the  plaintiff,  under  such  circum- 
stances, cannot  be  heard  to  urge  that  the  judgment  be  sustained, 
based  upon  other  matters  which  have  never  been  submitted  to  the 
jury  and  upon  which  the  defendant  has  not  been  heard. 

It  follows  that  the  evidence  was  insufficient  to  support  a  recovery 
4ipon  the  theory  upon  which  the  case  was  submitted  to  the  jury. 
App.  Div.— Vol.  LXXVII.        19 
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The  judgment  and  order  shonld,  therefore,  be  reversed  and  a  neur 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

Van  Bbont,  P.  J.,  O'Brien,  Ikgbaham  and  McLaughlin,  JJ., 
concarred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


I    Charles  M.  Hubneb,  an  Infant,  by  Adolph  Hubneb,  his  Guardian 

78        1501       ^  litem.  Respondent,  v.  Metbopoutan  Stbebt  Railway  Com- 
pany, Appellant. 

'  Btidenee^tesiimany  giten  on  another  trial  u$od  by  ik€  party  calling  a  foitne$$  to 
diecredit  him  as  to  matter  eaUed  otUby  tha  adcente  party — etriieing  otU  competent 
evidence — not  a  ground  efrewreal  unices  the  evidence  was  ben^fleial  to  the  party 
complaining  thereof. 

In  an  action  brought  to  recover  damages  for  personal  injuries  sustained  by  the 
plaintiff  while  riding  a  bicycle  upon  a  city  street,  in  consequence  of  his  being 
struck  by  a  horse  and  wagon  owned  by  the  defendant,  one  of  the  questions 
litigated  upon  the  trial  was  whether  the  defendant's  driver  was  whipping  the 
horse  at  the  time  of  the  accident.  The  plaintiff  called  the  driver  as  a  witness 
and  examined  him  concerning  certain  details  of  the  accident,  but  did  not 
examine  him  as  to  whether  or  not  he  was  whipping  the  horse.  Upon  cross- 
examination  by  the  defendant,  the  driver  testified  that  he  did  not  have  a  whip 
in  his  hand.  He  was  then  cross-examined  by  the  plaintilTs  counsel  upon  this 
point  and,  for  the  purxtoee  of  discrediting  him  upon  such  point  and  upon  othtil 
pohits  about  which  the  defendant  had  questioned  him  and  which  had  not  been 
touched  upon  by  the  plaintiff,  the  court  permitted  the  plaintiff  to  read  in  evi- 
dence the  testimony  given  by  the  witness  on  a  former  trial, 

HUd,  that  the  ruling  was  proper; 

That,  as  the  defendant  had  cross-examined  the  witness  with  respect  to  a  matter 
independent  of  the  direct  examination  And  which  was  part  of  the  defendant's 
affirmative  defense,  it  was  competent  for  the  plaintiff  to  cross-examine  the 
witness,  as  to  the  matter  developed  by  the  defendant,  in  the  same  manner  as  if 
the  witness  had  been  called  by  the  defendant. 

The  action  of  a  trial  Judge  in  striking  out,  upon  the  motion  of  the  party  produe- 
ing  it,  competent  evidence,  lawfully  in  the  case,  does  not  constitute  reversible 
error,  unless  it  appears  that  the  evidence  is  in  some  way  beneficial  to  the  other 
party  and  that  he  will  be  prejudiced  by  its  exclusion. 

Van  Bbunt,  P.  J.,  and  Ingbaham,  J.,  dissented. 

Appeal  by  the  defendant,  the  Metropolitan  Street  Sailway  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain* 
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tiflf,  entered  in  the  oflSee  of  the  clerk  of  the  county  of  New  York  on 
the  15th  day  of  February,  1902,  upon  the  verdict  of  a  jury  for 
$5,000,  and  also  from  an  order  entered  in  Baid  clerk's  office  on  the 
18th  day  of  February,  1902,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

Charles  F,  Brown^  for  the  appellant. 
John  Quinfij  for  the  respondent. 

Hatch,  J. : 

This  action  was  brought  to  recover  damages  for  injuries  claimed 
to  have  been  received  by  the  negligent  act  of  one  of  the  defendant's 
employees.  The  plaintiflE,  a  boy  of  the  age  of  about  ten  years  and 
eight  months,  was  injured  while  riding  a  bicycle  easterly  upon 
Twenty-sixth  street  near  the  corner  of  Lexington  avenue.  He  and 
another  boy  were  riding  down  Twenty-sixth  street,  and  when  about 
fifty  feet  from  Lexington  avenue,  plaintiff  looked  up  and  saw  an 
ash  cart  coming  down  the  avenue  about  one  hundred  feet  above 
Twenty-sixth  street.  In  front  of  them,  standing  near  the  southerly 
side  of  Twenty- sixth  street,  was  a  horse  and  wagon,  and  just  behind 
this  standing  wagon  was  a  team  of  horses  coming  on  a  trot,  hitched 
to  an  express  wagon.  As  the  express  wagon  turned  out  to  pass  the 
standing  wagon  plaintifPs  friend,  who  was  riding  beside  him,  ran 
his  bicycle  between  the  two  wagons,  which  were  from  three  to  five 
feet  apart.  Plaintiff  did  not  attempt  to  go  between  the  two  wagons, 
but  turned  out  to  the  left  of  the  express  wagon,  and  when  he  was 
about  five  feet  behind  it,  the  driver  of  the  cart  coming  down  Lex- 
ington avenue  turned  his  horse  suddenly  into  Twenty-sixth  street, 
at  a  point  about  ten  to  fifteen  feet  from  Lexington  avenue,  when 
the  horse  and  the  boy  upon  the  bicycle  came  into  collision  and  the 
plaintiff  received  injuries,  for  which  he  is  now  seeking  to  recover 
damages.  All  of  the  plaintiff's  witnesses  who  saw  the  driver  of  the 
ash  cart  before  the  collision  testified  that  the  driver  was  standing 
up  in  the  cart  and  whipping  the  horse ;  that  he  was  driving  rapidly, 
and  that  he  came  down  Lexington  avenue  until  about  opposite  the 
middle  of  Twenty-sixth  street,  when  he  suddenly  turned,  still  whip- 
ping his  horse,  and  ran  into  the  boy  on  the  wheel,  at  a  point  in 
Twenty-sixth  street,  varying  in  distance  from  about  ten  to  fifteen 
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to  upwards  of  forty  feet  from  Lexington  avenae.  The  driver  of  the 
cart  testified  that  he  was  letting  the  horse  walk ;  that  he  had  no  whip 
in  his  hand  and  was  not  whipping  the  horse,  and  that  he  turned  into 
TwentjHsixth  street  to  the  curb  on  his  right-hand  side,  and  that  the 
plaintiff,  who  was  riding  upon  his  wheel,  while  attempting  to  turn 
around  ran  into  his  horse  and  was  thus  injured.  It  \A  the  conten- 
tion of  the  appellant  that,  inasmuch  as  the  plaintiff  himself  testi- 
fied that  he  had  passed  to  the  rear  of  the  express  wagon  when  the 
collision  occurred,  he.  then  had  a  clear  street  to  the  right  and 
plenty  of  room  to  avoid  the  horse  on  the  ash  cart,  and  that  if  he 
collided  with  it  it  must  have  been  from  his  own  negligence.  It  will 
be  seen,  however,  from  an  examination  of  plaintiff's  testimony  that 
be  had  just  passed  the  express  wagon,  and  was  about  five  feet  in  its 
rear,  when  the  accident  occurred,  and  it  was  for  the  jury  to  say 
whether  he  was  able  to  avoid  the  collision  or  turn  before  the  horse 
struck  him.  The  plaintiff  called  as  a  witness  McGrath,  the  driver 
of  the  cart,  who  testified  that  upon  the  day  of  the  accident  he  was 
working  for  the  defendant  driving  the  ash  cart ;  that  as  he  turned 
into  Twenty-sixth  street,  about  two  feet  from  the  curb,  and  when 
about  fifteen  feet  from  Lexington  avenue,  the  boy,  in  trying  to 
turn  around  on  his  bicycle,  ran  into  the  horse's  belly  and  thus 
received  his  injuries.  The  plaintiff  asked  him  nothing  about  whether 
he  was  whipping  the  horse  or  not.  Upon  cross-examination  by  the 
defendant  he  testified  that  he  did  not  have  a  whip  in  his  hand. 
Upon  this  point  he  was  cross-examined  by  the  plaintiff's  coun- 
sel, and  the  evidence  was  read,  which  he  had  given  upon  a  for- 
mer trial,  for  the  purpose  of  discrediting  him,  and  upon  other 
points,  about  which  the  defendant  had  questioned  him,  that  had  not 
been  touched  upon  by  the  plaintiff.  The  defendant  contends  that 
this  was  error  in  that  it  was  an  attempt  by  the  plaintiff  to  impeach 
his  own  witness.  We  are  of  the  opinion  that  the  court  did  not  err 
in  the  ruling  which  it  made.  The  cross-examination  related  to  a 
matter  independent  of  the  direct  examination,  and  was  part  of 
defendant's  affirmative  defense ;  under  such  circumstance  the  wit- 
ness became  subject  to  a  cross-examination,  in  manner  the  same  as  to 
the  subject-matter  developed  by  the  defendant  as  the  plaintiff  would 
have  been  entitled  to  had  McGrath  been  called  by  the  defendant. 
The  limitation  of  the  rule  under  such  circumstances  is  that  witnesses 
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may  not  be  called  to  impeach  the  character,  as  the  party  calling  the 
witness  vouches  for  his  credibility  to  that  extent.  {Hunter  v.  Wet- 
sell,  84  N.  Y.  549 ;  FaU  Brook  Coal  Co.  v.  Ilewson,  168  id.  160 ; 
Becker  v.  Koch,  104  id.  3»4.) 

Counsel  contends  that  error  was  committed  in  permitting  the 
plaintiff  to  withdraw  from  the  case  the  testimony  given  by  Dr. 
Williams.  This  physician  had  treated  the  plaintiff  since  October, 
1898.  He  examined  him  at  the  time  of  the  accident.  He  did  not, 
therefore,  testify  as  an  expert  upon  a  hypothetical  state  of  facts 
developed  by  the  testimony  alone,  but  from  actual  knowledge  which 
he  had  gathered  by  attendance  upon  him  professionally.  The  wit- 
ness was  cross-examined  by  the  defendant  with  respect  to  the 
curvature  of  the  spine,  with  which  the  plaintiff  was  afflicted,  at 
considerable  length,  and  the  redirect  examination  related  to  the  sub* 
ject-matter  of  the  cross-examination  which  had  preceded  it.  We 
think  that  the  entire  testimony,  as  given  by  the  witness,  was  com- 
petent and  might  have  been  permitted  to  remain  in  the  case. 
Counsel  for  the  defendant  does  not  point  out  in  his  brief  wherein 
any  error  was  committed  in  its  reception.  Being  competent  and  in 
the  case,  it  is  clear  that  it  could  not  be  stricken  out  and  disregarded 
even  though  produced  by  the  plaintiff,  if  the  defendant  was  preju- 
diced thereby.  It  having  once  come  into  the  case,  the  defendant 
was  entitled  to  have  it  remain  as  well  as  the  plaintiff,  if  any  infer- 
ence arose  therefrom,  which  could  in  any  view  be  of  benefit  to  the 
defendant.  {Frohle  v.  Brooklyn  H,  R.  B.  Co.,  41  App.  Div. 
344 ;  Fredenhurgh  v.  Biddlecom,  86  N.  Y.  196 ;  Spaulding  v. 
Hdllenbeck,  35  id.  204.) 

The  learned  counsel  for  the  appellant  has  not  pointed  out  in  his 
brief  in  what  manner,  if  any,  the  defendant  was,  or  could  be, 
prejudiced  by  striking  out  his  testimony.  The  distinct  effect  of  the 
testimony  which  was  stricken  out  was  to  limit  the  force  of  the 
cross-examination  with  respect  to  the  curvature  of  the  spine,  and  the 
aneemic  condition  of  the  plaintiff,  and  if  any  benefit  was  derived  by 
striking  it  out  that  benefit  inured  to  the  defendant,  as  it  left  the 
cross-examination  of  the  witness  upon  such  subject  without  any 
qualifying  circumstances.  It  was,  therefore,  more  favorable  to  the 
defendant  than  it  would  have  been  had  the  testimony  so  stricken 
out  remained  in  the  case.    Error  was  not,  therefore,  committed  by 
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the  ruling  of  the  court  iu  this  r^ard.  The  law  upon  this  subject 
seems  to  be  that  even  though  an  error  be  committed  by  the  court  in 
admitting  testimony,  yet,  if  it  appear  with  reasonable  certainty  that 
the  party  has  not  been  prejudiced  by  the  introduction  of  the  evi- 
dence, and  will  not  be  prejudiced  by  striking  it  out,  the  court  is 
authorized  to  correct  the  error.  {Ifewman  v.  Emat^  81  N.  Y.  St. 
Repr.  1,  and  cases  cited.) 

In  Erben  v.  LariUard  (19  N.  Y.  299)  it  appeared  that  prejudicial 
error  was  committed  which  could  not  be  cured  by  striking  out. 
Indeed,  it  was  evident  from  the  conclusions  reached  by  the  jury  in 
that  case  that  they  did  not  follow  the  direction  of  the  court,  as  with 
the  testimony  stricken  out  nothing  remained  to  support  the  verdict. 
It  was,  therefore,  clear  that  prejudicial  error  was  committed,  which 
was  not  cured  by  striking  out.  In  Traver  v.  Eighth  Ave.  JR.  H.  Co. 
(3  Keyes,  497)  Judge  Grover,  who  wrote  in  Erben  v.  Zorill<ird, 
modified  his  statement  in  the  former  case  and  held  that  it  would  be 
proper  to  strike  out  testimony  if  it  appeared  from  the  whole  case 
that  the  jury  were  not  influenced  thereby.  In  the  cases  relied  upon 
by  the  defendant  the  testimony  received  and  stricken  out  was  of  a 
character  from  which  the  court  could  see  that  the  jury  must  have 
been  impressed  thereby,  in  which  case  the  error  in  receiving  incom- 
petent testimony  will  not  be  cured  by  striking  it  out.  (Koehne  v. 
N.  T.  <&  Q.  County  R.  Co.,  32  App.  Div.  419 ;  aild.  on  appeal, 
165  K  Y.  603.) 

In  the  present  case,  it  is  not  perceived  how  competent  testimony, 
which  was  only  favorable  to  the  plaintiff,  and  which  in  no  view 
inured  to  the  benefit  of  the  defendant,  constitutes  prejudicial  error 
against  the  latter  in  being  stricken  out. 

We  find  no  error  which  calls  for  a  reversal  of  this  judgment.  It 
should,  therefore,  with  the  order  appealed  from,  be  affirmed,  with 
costs. 

Patterson  and  Lauohlin,  JJ.,  concurred ;  Van  Brunt,  P.  J., 
and  Inoraham,  J.,  dissented. 

Judgment  and  order  affirmed,  with  costs. 
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Chables  F.  Shibk,  Plaintiff,  v.  William  Brookfield  and  Charles 
£.  EiMBALL  as  Receivers  of  the  Heoker-Jones-Jewbll  Milling 
Company,  Defendants. 

Complaini  aUeging  a  ipeeiai  contract  for  Berviea — the  plaintiff  ma/y  under  it  recover 
en  quantum  meruit  —  aUegaiion  that  services  were  teorth  a  certain  sum  —  cuimissi' 
hiUty  of  a  contract  as  proof  of  their  wUue  —  rig?U  of  one  employed  to  conduct  a 
business  to  employ  a  general  manager — a  ratifleation  must  be,  if  any,  in  toto  — 
proof  as  to  the  value  of  services — competency  qf  conversations  tnth  one  of  ttoo 
Tecenvers, 

Where  the  complaint,  in  an  action  to  recover  for  services  rendered  by  the  plain- 
tiff to  the  defendant^  alleges  the  existence  of  a  special  contract,  the  plaintiff 
may»  if  the  evidence  fails  to  establish  the  existence  of  a  special  contract,  but 
does  show  that  services  were,  in  fact,  rendered,  recover  upon  a  quantum 
meruit. 

IVhere  the  complaint  alleges  that  the  services  were  worth  a  certain  sum  and  that 
the  defendants  had  agreed  to  pay  that  sum  therefor,  the  plaintiff  is  entitled  to 
give  evidence  showing  the  nature  of  the  services  and  the  extent  thereof,  the 
•circumstances  under  which  they  were  rendered  and  their  fair  value;  a  contract 
made  between  the  parties  may  also  be  shown  in  determining  the  value  of  the 
services.  , 

Where  the  receivers  of  a  milling  corporation,  being  without  practical  knowledge 
of  the  business,  employ  the  treasurer  of  the  corporation  to  conduct  such  busi- 
ness for  them,  such  treasurer  has  power  to  employ  a  general  manager  and  to 
fix  his  compensation.  In  such  a  case  the  receivers  must  ratify  or  repudiate 
the  contract  made  by  the  treasurer  in  toto,  and  cannot  accept  part  thereof  and 
reject  the  remainder. 

Where,  in  an  action  brought  by  the  general  manager  against  the  receivers  to 
recover  for  the  services  rendered  by  him,  it  appears  that  two  contracts  of 
employment  were  made,  one  with  the  treasurer,  specifying  the  amount  of  com- 
pensation to  be  paid,  and  one  with  the  receivers  which  did  not  specify  the 
compensation,  and  the  receivers  repudiate,  for  want  of  authority,  the  contract 
of  employment  made  by  the  treasurer,  such  contract  is  competent  proof  upon 
the  value  of  the  services  rendered  by  the  plaintiff,  as  is  also  the  testimony  of 
skilled  experts  having  knowledge  of  the  business  and  of  the  value  of  the  serv- 
ices rendered  by  the  plaintiff. 

The  receivers  having  entered  into  a  contract  of  employment  with  the  plaintiff, 
conversations  had  by  the  plaintiff  with  either  or  both  of  the  receivers  with 
respect  to  the  subject-matter  of  the  services  and  the  compensation  to  be  paid 
therefor  are  competent. 

Motion  by  the  plaintiff,  Charles  F.  Shirk,  for  a  new  trial  upon  a 
case  containing  exceptions,  ordered  to  be  heard  at  the  Appellate 
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DiyisioD  in  the  first  instance,  upon  the  dismissal  of  the  complaint  bj 
direction  of  the  court  after  a  trial  at  the  New  York  Trial  Term, 

George  H.  FletcheTy  for  the  plaintiff. 

Willicmh  V.  Rawe^  for  the  defendants. 

Hatch,  J. : 

The  plaintiff  in  the  action  seeks  to  recover  the  value  of  work, 
labor  and  services  performed  at  the  special  instance  and  request  of 
the  defendants,  upon  the  theory  of  a  qiuji/ntum  meruit.  By  the  alle- 
gations of  the  complaint  and  the  proof  given  upon  the  trial  it 
appears  that  the  defendants  Brookfield  and  Kimball  were  appointed 
receivers  of  the  Hecker-Jones-Jewell  Milling  Company  under  an 
order  made  by  the  chancellor  of  the  State  of  New  Jersey  in  an 
action  pending  therein  between  Joseph  A.  Knox,  as  plaintiff,  and 
the  Hecker-Jones-Jewell  Milling  Company,  as  defendant,  and  that 
on  the  same  date,  by  an  order  made  by  Judge  Laoombk  of  the  Cir- 
cuit Court  of  the  United  States  for  the  second  judicial  district,  upon 
the  application  of  the  plaintiff  in  the  before-mentioned  action,  said 
persons  were  duly  appointed  receivers  of  the  property  of  the  said 
milling  company,  situate  within  the  southern  district  of  New  York  \ 
that  the  said  receivers  qualified  as  such  and  entered  upon  the  per- 
formance of  their  duties  and  conducted  the  business  carried  on  by 
the  milling  company;  that  between  the  1st  day  of  March,  1900^ 
and  the  22d  day  of  May,  1901,  the  plaintiff  rendered  services  to  the 
defendants,  as  receivers  aforesaid,  and  at  their  request^  as  general 
manager  of  the  milling  department  of  said  corporation ;  that  said 
services  were  reasonably  worth  the  sum  of  $18,416.66,  being  at  the 
rate  of  $15,000  per  year,  which  sum  the  defendant  receivers  agreed 
to  pay  plaintiff  therefor ;  that  no  part  of  tlie  same  has  been  paid^ 
except  $9,042.18,  and  that  there  now  remains  due  to  the  plaintiff 
the  sum  of  $9,874.48,  with  interest  from  the  22d  day  of  May,  1901 ; 
that  plaintiff  has  demanded  of  the  said  receivers  such  sum,  and  that 
said  receivers  have  refused  and  neglected  to  pay  the  same ;  that  by 
orders  of  the  chancellor  of  the  State  of  New  Jersey,  and  of  Judge 
Laoombe  of  the  Circuit  Court  of  the  United  States,  plaintiff  was 
authorized  to  bring  an  action  for  the  recovery  of  the  sums  claimed 
to  be  due  him  against  the  receivers.  The  complaint  demands  judg- 
ment for  the  said  amount,  with  interest  and  costs. 
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An  answer  was  interposed  by  the  receivers,  in  which  they  denied 
that  the  said  sum  averred  in  the  complaint  is  due  to  the  plaintiff^, 
or  any  other  sum,  and  alleged  that  they  have  paid  the  plaintiff  in 
full  for  all  services  rendered  by  him.  The  answer  further  avers^ 
that  on  or  about  the  22d  day  of  March,  1900,  the  defendants,  as- 
receivers,  personally  employed  plaintiff  as  general  manager  of  their 
businese  at  an  agreed  compensation  of  $7,000  per  annum,  such 
employment  to  be  determinable  at  the  pleasure  of  the  defendants ;. 
that  the  plaintiff  accepted  said  employment  and  acted  as  general 
manager  until  about  the  22d  day  of  May,  1901,  when  he  was  paid 
in  full  and  discharged,  and  that  the  defendants  are  not  indebted  to* 
him  in  any  sum  whatsoever.  The  answer  further  avers  a  counter- 
claim to  recover  the  sum  of  $472.72,  which  it  is  claimed  the  plain- 
tiff drew  from  the  business  conducted  by  the  receivers  in  excess  of 
any  sums  which  were  due  and  owing  to  him,  and  demanded  judg- 
ment against  the  plaintiff,  that  the  complaint  be  dismissed  and  that 
the  defendants  recover  said  sum,  with  interest.  At  the  close  of 
plaintiff's  proof  the  defendants  moved  to  dismiss  the  complaint,  and 
the  court  granted  the  motion  and  ordered  the  exceptions  appearing- 
in  the  case  and  taken  upon  the  granting  of  the  motion  to  dismiss- 
to  be  heard  at  the  Appellate  Division  in  the  first  instance. 

The  testimony  on  the  part  of  the  plaintiff  tended  to  establish  that 
after  the  appointment  of  the  receivers,  as  aforesaid,  they  employed 
one  Ballon  to  take  charge  of  the  business  and  conduct  the  same,, 
and  that  subsequently  the  plaintiff  had  a  conversation  with  fiallou, 
in  which  plaintiff  stated  that  the  business  should  make  $300,000  per 
annum,  and  that  if  handled  carefully  might  make  $400,000.  Ballon 
thought  the  amount  which  the  business  could  earn,  as  thus  esti- 
mated, was  excessive ;  but  he  finally  agreed  with  the  plaintiff  that 
if  the  business  made  approximately  $400,000  a  year  ho  would  pay 
the  plaintiff  for  services  at  the  rate  of  $15,000,  and  in  any  event 
would  pay  him  a  fixed  salary  of  $7,000  per  annum.  Plaintiff  also* 
met  the  receivers  about  the  same  time  and  had  a  conversation  with 
them  with  respect  to  managing  the  business,  in  which  the  plaintiff 
expressed  himself  as  being  able,  by  making  certain  changes  in  the- 
conduct  of  the  business  and  dispensing  with  the  services  of  a  number 
of  high-priced  people,  who  were  drawing  salaries  from  the  corpora- 
tion, to  make  the  business  very  profitable.    On  or  about  the  same» 
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day  on  which  this  conversation  was  had,  the  defendants  wrote  to  the 
plaintiff  the  following  letter,  omitting  the  address  and  signatures : 

"New  Yobk,  Mch.  23d,  l&OO. 

"  Dear  Sir- —  Confirming  our  conversation  of  even  date,  you  are 
hereby  appointed  manager  of  the  business  of  the  Hecker-Jones- 
Jewell  Milling  Co.,  now  in  our  hands  as  receivers.  As  such  man- 
ager, yon  have  general  chai^  of  the  business  outside  of  the 
finances.  In  view  of  the  limited  money  resources  of  the  receivers, 
it  will  be  necessary  for  you  to  carefully  advise  yourself  as  to  the 
condition  of  the  treasury,  which  information  you  will  receive  from 
tlie  treasurer  for  the  receivers,  who  is  instructed  to  work  in  close 
harmony  with  you.  Your  employment  in  this  capacity  is  at  the 
pleasure  of  the  receivers.'* 

The  treasurer  referred  to  in  this  letter  was  Mr.  Ballon,  with  whom 
the  defendant  claimed  to  have  talked  prior  to  meeting  the  receivers. 
Thereupon  the  plaintiff  entered  upon  the  course  of  his  employment, 
organized  the  business,  and,  in  the  conduct  of  the  same,  the  milling 
company,  between  March  1,  1900,  and  March  1,  1901,  earned  as 
gross  profits  $412,971.21,  after  payment  of  all  ordinary  expenses  of 
the  business.  On  May  22,  1901,  the  receivers  discharged  the  plain- 
tiff from  his  employment. 

The  motion  to  dismiss  the  complaint  was  based  upon  the  ground 
principally  that  there  was  an  utter  lack  of  authority  upon  the  part 
of  Ballon  to  make  a  contract  for  the  plaintiff's  compensation,  and 
that  the  contract  as  made  fixed  the  measure  of  compensation  at 
$7,000  a  year,  which  had  been  fully  paid  and  dischai^ged.  Under  the 
issues  as  framed  between  these  parties,  the  plaintiff  claimed  to  recover 
on  a  quantum  meruit^  and  the  defendants  averred  a  special  contract, 
which  had  been  fully  discharged  by  payment.  It  is  the  settled  law 
that  under  a  declaration  on  a  special  contract,  if  the  proofs  fail  in 
establishment  of  it,  but  do  in  fact  show  the  rendition  of  services,  a 
recovery  may  be  had  upon  a  qtia/ntum  meruit  {Farron  v.  Sher^ 
wood,  17  K  Y.  227;  Taylor  v.  Pincim^,  3  K  Y.  St.  Repr.  158; 
Sussdorff-v.  Scnmidt,  55  N.  Y.  319.)  Under  the  averments  of  this 
complaint,  it  appears  that  the  services  were  reasonably  worth  the 
«um  of  $18,416.66,  and  that  the  defendant  receivers  had  agreed  to  pay 
the  plaintiff  for  his  services  such  sum.  This  authorized  tlie  plain- 
tiff to  give  evidence  showing  the  nature  of  the  services  and  the 
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extent  thereof,  the  circnmstances  under  which  they  were  rendered 
And  their  fair  value  ;  and  the  contract  which  was  made  may  also  be 
shown  in  determining  the  value  of  the  services  rendered.  {Hig- 
^ns  V.  iT.  cfe  K  B.  H.  Co.,  66  N.  Y,  604 ;  HarUey  v.  Murtha,  5 
App.  Div.  408.)  Upon  the  proof  as  it  stood  when  the  plaintiff 
rested,  he  became  entitled  to  recover  upon  a  special  contract  for  an 
iigreed  compensation  at  the  rate  of  $15,000  per  year,  or  upon  a 
qttantum  meruit.  The  proof  in  the  case  tended  to  establish  that 
the  receivers  had  continued  Ballon  as  the  treasurer  of  the  corpora- 
tion, and  as  the  receivers  were  without  practical  knowledge  in  the 
<^onduct  of  the  business,  Ballon  was  authorized  by  them,  as  the  proof 
tended  to  establish,  to  conduct  the  business.  Under  such  circum- 
43tance8,  he  would  be  authorized  to  contract  for  services  to  be  ren- 
dered in  and  about  the  management  of  the  affairs  of  the  corporation. 
If  this  view  is  to  be  adopted,  then  it  appears  that  the  plaintiff  ful- 
filled upon  his  part,  by  causing  the  profits  of  the  business  to  exceed 
in  amount  the  approximate  profits  upon  which  his  compensation  at 
$15,000  a  year  was  dependent. 

If  it  be  said,  however,  that  the  proof  was  insufficient  to  establish 
Ballou's  authority  (which  we  do  not  concede),  then  the  plaintiff  is 
limited  to  the  contract  which  he  made  with  the  receivers.  This  is 
in  writing,  is  clear  in  its  terms,  but  fails  in  expression  of  the  com- 
pensation to  be  paid.  The  arrangement  between  Ballon  and  the 
plaintiff  was  competent  proof  upon  such  subject.  It  bore  directly 
thereon,  had  reference  to  the  subject-matter,  and  came  from  a  person 
entirely  familiar  with  the  business;  and  if  such  testimony  be 
believed,  it  authorized  a  recovery  for  the  full  amount  of  the  plain- 
tiff's claim,  and  was  for  all  practical  purposes  conclusive  upon  such 
subject.  The  defendants  occupied  a  peculiar  position  in  this  con- 
nection. By  their  answer,  they  insisted  upon  a  special  contract  at  the 
rate  of  $7,000  per  year,  and  relieved  themselves  from  liability  by 
showing  payment.  The  contract,  which  was  written  and  signed  by 
the  receivers,  does  not  specify  that  sum,  or  any  other,  as  compensa- 
tion to  be  paid ;  consequently  reference  to  it  is  inconclusive  upon 
that  subject.  The  defendants  are,  therefore,  limited  in  support  of 
the  special  contract  for  $7,000  per  year  compensation  to  th§  agree- 
ment made  with  the  plaintiff  by  Ballon,  as  there  is  no  other  evidence 
in  this  record  showing  any  other  contract  than  such  as  is  expressed 


Digitized  by 


Google 


300  SHIRK  V.  BROOKFIELD. 

F1B8T  Dbparthbht,  DacBXBKB  TsKM,  190d.  [Vol  77. 

in  these  iteine.  The  defendants  under  this  condition  are  driven  into 
an  anomalous  position.  In  one  breath  is  asserted  a  special  contract 
for  $7,000,  and  in  the  next  is  repudiated  the  authority  of  Ballon  to 
make  any  contract;  if  Ballou  had  no  authority  to  contract,  the 
receivers  had ;  they  made  one,  and  the  evidence  of  the  arrangements 
with  Ballou  is  competent  as  bearing  upon  the  value  of  that  contract 
to  the  plaintiff,  whether  it  be  taken  for  anything  else  or  not.  If 
the  defendants  stand  upon  the  special  contract  for  $7,000  compensa- 
tion, it  was  made  by  Ballon  ;  and  if  they  adopt  his  authority  to  that 
extent  they  are  bound  to  ratify  it  in  totOj  so  far  as  it  related  to  that 
subject-matter.  In  any  view,  therefore,  which  is  taken  of  this  sub- 
ject, it  is  evident  that  the  contract  with  Ballou  was  competent  evi- 
dence as  showing  the  value  of  the  services  under  the  contract  made 
with  the  receivers,  and  conclusive  as  to  the  amount,  if  believed. 
The  defendants  are  bound  to  accept  the  entire  arrangement  made 
by  Ballou  with  the  plaintiff,  or  none  of  it.  They  cannot  stand  upon  a 
part  and  repudiate  the  remainder.  It  was  complete  and  entire,  was 
one  conversation,  one  arrangement ;  and  the  adoption  of  a  part  is 
a  ratification  of  the  whole,  as  it  necessarily  involves  the  ratification 
of  Ballou's  authority  to  make  it.  The  testimony  of  competent  and 
skilled  experts,  having  knowledge  of  the  business  and  the  value  of 
the  services  rendered  by  the  plaintiff,  was  also  competent  and  should 
have  been  received.  {Mercer  v.  Vose^  67  N.  Y.  56 ;  Jackson  v. 
i\r.  T.  a  R.  B.  Co.,  2  T.  &  C.  653 ;  affd.  on  appeal,  58  N.  Y.  623.) 
As  the  receivers  had  contracted  with  the  plaintiff,  it  is  evident 
that  conversations  had  with  either,  or  both,  in  respect  to  the  subject- 
matter  of  the  services  and  of  the  compensation  therefor,  were  com- 
petent. To  hold  that  both  receivers  must  be  present  and  partici- 
pate in  a  given  action  with  reference  to  the  management  and 
control  of  the  receivership  property  seriously  affects  the  right  of  the 
plaintiff  to  show  what  he  did  in  connection  with  the  business  and 
the  authority  therefor.  Each  receiver  was  equal  in  authority  to  the 
other,  and  would  have  the  right  in  the  ordinary  conduct  of  the  busi- 
ness to  give  directions  concerning  it,  and  both  need  not  be  present 
or  participate  therein  in  order  to  authorize  action  tliereon.  If  dif- 
ferences arise  between  them  it  does  not  deprive  either  of  authority 
to  act.  They  are  the  representatives  of  the  court,  and  the  act  itself ^ 
if  within  the  power  of  the  receiver  to  do,  will  be  upheld.    This 
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certainlj  must  be  the  rale  where  the  power  to  act  exists,  and  the 
action  itself  is  within  their  power  and  has  not  been  repudiated, 
either  by  themselves  or  the  court.  Where  receivers  become  hostile 
the  court  can  intervene  to  remove  them  and  appoint  others. 
{Meier  v.  K.  P.  By.  Co.^  6  Dill.  476.)  But  the  act  of  a  receiver, 
lawful  in  itself  and  within  his  powers,  may  be  upheld  and  persons 
are  justified  in  dealing  with  the  receiver  to  that  extent.  Indeed,  in 
the  present  case,  the  proof  shows  that  the  discharge  was  made  by 
one  receiver  acting  alone,  and  unless  this  rule  be  sustained,  then  it 
would  follow  that  such  a  receiver  had  no  power  to  dispense  with  the 
49ervices  of  the  plaintiff.  The  defendants  rely  upon  this  act,  and 
ask  the  court  to  give  effect  to  it,  and  the  plaintiff  asks  that  he  be 
permitted  to  invoke  a  like  rule.  It  is  clear  that  the  defendants  can- 
not invoke  the  benefits  in  one  case  and  deny  power  in  another. 

There  were  numerous  rulings  by  the  court  upon  the  trial  in  sus- 
taining the  objections  interposed  by  the  receivers,  which  we  think 
was  error.  The  disposition  of  such  objections,  however,  is  mainly 
•covered  by  the  views  we  have  expressed  in  this  opinion,  and  need 
not  now  be  farther  considered.  We  conclude  that  the  exceptions 
ehould  be  sustained  and  the  motion  for  a  new  trial  be  granted,  with 
•costs  to  the  plaintiff  to  abide  the  event. 

Van  Bsuirr,  P.  J.,  Pattebson,  Inobaham  and  Laitghlin,  JJ., 
•concurred. 

Exceptions  sustained,  new  trial  ordered,  costs  to  plaintiff  to  abide 
the  event. 


Ajnnib  Febbi,  as  Administratrix,  etc.,  of  Fbank  Febbi,  Deceased, 
Sespondent,  'o.  Union  Railway  Company  of  New  Yobk  Cmr, 
Appellant. 

NegligeMe — charge  attoihecietefaboyin  running  upon  a  itrett  railway  track  — 
proximate  cause  of  injury. 

In  an  action  to  recover  damages  resulting  from  the  death  of  the  plaintiff  s  intes- 
tate, a  boy  twelve  years  of  age,  who  was  struck  and  killed  by  one  of  the 
defendant's  street  cars,  it  appeared  that  the  intestate  ran  upon  the  track  while 
playing  with  some  companions.  The  court  ruled  that  the  intestate  was  guilty 
of  negligence  in  going  upon  the  track  and,  although  there  was  no  evidenoo 
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that  he  had  exercised  any  care  or  caution  for  hia  safety  after  getting  on  the 
track,  left  it  to  the  Jury  to  say  "  whether  the  negligent  entrance  upon  the 
track  by  the  boy  was  negligence  which  caused  or  which  contributed  to  cause 
the  accident  in  question;  in  other  words,  whether  the  negligent  entry  upon  the 
track  by  the  boy  was  the  proximate  cause  of  the  injury  in  question.  If  it 
was,  and  if  after  the  boy  was  there,  he  exercised  such  care  and  prudence  to 
aToid  danger  as  was  to  be  expected  from  a  child  of  his  age  and  intelligence 

•  then  I  say  that  you  may  find  that  the  deceased  was  not  guilty  of  any  negli- 
gence which  caused  or  contributed  to  cause  this  injury  in  question.  •  *  * 
Was  the  plaintiif's  intestate,  the  boy,  free  from  contributory  negligence?  If 
he  ran  upon  this  track  within  a  few  feet  of  the  car,  as  some  of  the  witnessea 
have  testified,  he  was  not.  He  was  then  guilty  of  contributory  negligence. 
If,  however,  as  I  said  before,  he  got  upon  this  track  and  stood  there  looking 
away  from  the  car  in  such  a  position  and  at  such  a  distance  from  the  car  that 
the  motorman  by  the  exercise  of  ordinary  care  and  prudence  should  have  seen 
him  and  should  have  stopped  before  the  car  ran  over  him,  and  otherwise 
exercised  reasonable  care  and  prudence,  then  I  leave  it  to  you  to  say  wheUier 
his  negligently  getting  upon  the  track  was  the  proximate  cause  of  the  injury 
of  which  complaint  is  here  made." 

B$ld,  that  the  charge  was  erroneous  as  the  case  was  not  a  proper  one  for  the 
application  of  the  rule  which  the  court  had  in  mind. 

Appeal  by  the  defendant,  the  Union  Railway  Company  of  New 
York  City,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  14th  day  of  March,  1902,  upon  the  verdict  of  a  jury 
for  $4,550,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  25th  day  of  March,  1902,  denying  the  defendant's  motion  for  & 
new  trial  made  upon  the  minutes. 

Charles  F.  Brown^  for  the  appellant. 

Hector  M,  Ilitchinga^  for  the  respondent. 

Lauohun,  J. : 

This  is  a  statutory  action  to  recover  for  the  death  of  Frank  Ferri^ 
alleged  to  have  been  caused  by  the  defendant's  negligence.  The 
decedent  was  twelve  years  of  age.  The  accident  occurred  on  Tre- 
mont  avenue  on  the  30th  day  of  September,  1901.  For  the  pur- 
pose of  permitting  the  construction  of  a  sewer  along  the  middle  of 
the  avenue  the  defendant's  northerly  track  had  been  moved  north  so 
that  the  northerly  rail  was  within  three  or  three  and  a  half  feet  of 
the  northerly  curb  line.  The  boy  was  struck  between  Marion  and 
Mapes  avenues  on  tlie  northerly  track  by  a  west-bound  car. 
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The  defendant  moved  for  a  nonsuit  at  the  close  of  the  plaintiffs 
case  on  the  ground  that  she  had  failed  to  establish  the  cause  of  action 
alleged  and  had  failed  to  show  freedom  from  contributory  negligence 
on  the  part  of  the  decedent  or  negligence  on  the  part  of  the  defend* 
ant  This  motion  was  renewed  at  the  close  of  the  entire  case,  and 
to  the  denials  of  the  motions  the  defendant  excepted.  The  court 
ruled  that  the  decedent  was  guiltj  of  negligence  in  going  upon 
the  track  but  left  it  to  the  jury  to  say  "whether  the  negligent 
entrance  upon  the  track  by  the  boy  was  negligence  which  caused  or 
which  contributed  to  cause  the  accident  in  question ;  in  other  words^ 
whether  the  negligent  entry  upon  the  track  by  the  boy  was  the  proxi- 
mate cause  of  the  injury  in  question.  If  it  was,  and  if  after  the 
boy  was  there,  he  exercised  such  care  and  prudence  to  avoid  dan- 
ger as  was  to  be  expected  from  a  child  of  his  age  and  intelligence 
then  I  say  that  you  may  find  that  the  deceased  was  not  guUty  of 
any  negligence  which  caused  or  contributed  to  cause  this  injury  in 
question.  *  *  *  Was  the  plaintiflPs  intestate,  the  boy,  free  from 
contributory  negligence  1  If  he  ran  upon  this  ti*ack  within  a  few 
feet  of  the  car,  as  some  of  the  witnesses  have  testified,  he  was  not. 
He  was  then  guilty  of  contributory  negligence.  If,  however,  as  I  said 
before,  he  got  upon  this  track  and  stood  there  looking  away  from 
the  car  in  such  a  position  and  at  such  a  distance  from  the  car  that 
the  motorman  by  the  exercise  of  ordinary  care  and  prudence  should 
have  seen  him  and  should  have  stopped  before  the  car  ran  over  him^ 
and  otherwise  exercised  reasonable  care  and  prudence,  then  I  leave 
it  to  you  to  say  whether  his  negligently  getting  upon  the  track  waa 
the  proximate  cause  of  the  injury  of  which  complaint  is  here  made." 

The  defendant's  counsel  excepted  to  that  part  of  the  charge 
quoted  in  which  the  court  left  it  as  a  question  of  fact  for  the  jury 
to  determine  whether  the  boy's  negligence  in  getting  upon  the  track 
was  the  proximate  cause  of  the  injury,  he  contending  that,  as  mat- 
ter of  law,  such  negligence  was  the  proximate  cause. 

The  sewer  had  been  completed  at  this  point  and  the  trench 
refilled.  The  avenue  was  not  paved  and  no  curbing  was  set.  It 
does  not  appear  whether  it  had  ever  been  paved  or  was  to  be  paved. 
It  appears  that  considerable  distance  intervenes  between  the  inter- 
secting streets,  but  it  is  not  shown  how  thickly  populated  the  street 
is  or  the  extent  of  travel  thereon.    The  accident  happened  between 
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half-past  seven  and  eight  o'clock.  It  was  twilight  and  the  sky  and 
atmosphere  were  clear.  There  was  an  electric  light  in  a  store  oppo- 
site on  the  southerly  side  of  the  avenue  and  in  the  street  at  the 
northwesterly  comer  of  Mapes  avenue  less  than  one  hundred  feet 
distant,  and  another  within  one  hundred  and  fifty  or  two  hundred 
feet  to  the  east.  Immediately  before  the  accident  tlie  decedent 
and  four  other  boys  were  playing  a  game  called  ^^  kick  the  can,"  at 
the  northerly  side  of  the  street.  The  decedent  kicked  the  can  onto 
the  track  and  ran  after  it  in  the  endeavor  to  kick  it  again  before 
being  overtaken  or  ^^  tagged  "  by  one  of  his  playmates.  The  run- 
ning time  of  the  car  was  eight  miles  an  hour,  including  stops.  The 
testimony  as  to  its  speed  was  conflicting.  There  was  evidence  indi- 
•cating  that  it  was  running  at  the  usual  speed,  "  pretty  good  speed," 
*^  pretty  fast,"  and  the  testimony  of  one  witness  indicates  that  it 
was  running  about  twelve  miles  an  hour.  The  testimony  was  also 
conflicting  as  to  whether  the  gong  was  sounded,  or  whether  the 
motorman  shouted  to  the  decedent  or  did  anything  to  check  the 
49peed  of  the  car  before  the  accident.  The  accident  occurred  about 
twenty-five  feet  east  of  Mapes  avenue,  and  the  car  stopped  opposite 
that  avenue.  The  testimony  of  two  playmates  of  the  decedent, 
and  that  of  a  passenger  called  by  the  plaintiff  indicated  that  the 
boy  ran  upon  the  track  when  the  car  was  manifestly  too  near  to 
4ivoid  a  collision,  and  that  he  did  not  stop  or  remain  standing  on  the 
track  at  all.  The  testimony  of  the  motorman  and  of  another 
passenger  called  by  the  defendant  was  also  to  this  effect.  Another 
passenger  called  by  the  plaintiff,  and  still  another  called  by  the 
defendant,  did  not  see  the  boy,  and  gave  no  testimony  important 
upon  the  point.  Cars  ran  over  the  track  every  ten  minutes.  The 
motorman  testified  that  running  eight  miles  an  hour  he  could  stop 
the  car  in  a  car  length  and  a  half  or  two  car  lengths. 

Another  eye-witness  to  the  accident,  called  by  the  plaintiff,  was  a 
woman  who  was  in  a  house  on  the  south  side  of  the  avenue,  a  little 
west  of  where  the  accident  occurred.  She  testified  that  she  was 
eware  that  the  boys  were  playing  there,  and  '^  all  at  once  I  heard  the 
boys  hollering  to  look  out  and  shouting ; "  tliat  she  then  looked  out 
the  window  and  saw  the  car  about  thirty  feet  behind  him,  approach- 
ing very  fast ;  that  she  heard  no  bell ;  that  the  decedent  appeared 
to  have  become  excited  through  his  playmates  shouting  to  him; 
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that  he  ran  about  five  feet  in  front  of  the  car,  evidently  endeavor- 
ing to  get  off  at  the  north  side,  and  was  hit ;  that  the  motorman  did 
nothing  to  stop  the  car  before  the  accident,  but  was  looking  aliead 
toward  the  west,  *'  just  looked  at  tlie  front  of  his  car ; "  that  when 
she  first  saw  the  decedent  he  was  standing  still  with  his  back  to  the 
car,  which  was  then  thirty  feet  away ;  that  "  the  car  was  about 
thirty  feet  from  him  when  he  started  to  run  off  the  track  ; "  that 
she  first  saw  him  "  standing  on  the  track  thirty  feet  away  from  the 
car.  He  remained  standing  on  the  track  with  his  back  to  the  car  a 
little  while  before  he  tried  to  get  off,  and  the  car  was  coming 
towards  him  all  that  time.  Then  when  he  started  to  get  off  the 
track,  after  he  had  been  standing  there,  the  car  was  about  ten  feet 
from  him.  I  do  not  think  he  started  to  get  off  the  track  until  the 
car  was  about  ten  feet  from  him  —  until  the  boys  shouted."  This 
witness  previously  made  a  statement  in  writing  to  the  plaintiff's 
attorney,  which  was  received  in  evidence  without  objection,  in  which 
she  stated  that  when  she  first  saw  the  decedent  he  was  standing  in 
the  middle  of  the  track  facing  west,  and  the  car  was  thirty  feet  or 
more  from  him ;  that  *'  just  then  the  other  boys  *  *  *  screamed 
and  he  looked  around,  and  at  once  started  to  run  west  in  front  of 
the  car  and  toward  the  north  rail,  and  continued  running  vigorousl;* 
for  about  ten  feet,  when  the  car,  continuing  at  full  speed  and  going 
faster  than  the  boy  was  running,  struck  him.  *  *  *  I  saw  the 
motorman  distinctly,  and  he  never  slackened  the  speed  or  gave  any 
warning  by  bell  or  otherwise  until  the  boy  was  struck.  *  *  * 
It  was  perfectly  possible  for  the  motorman  to  have  stopped  the  car 
in  the  distance  between  the  car  and  the  boy  when  I  first  saw  both. 
*  *  *  The  car  was  going  very  fast  when  I  saw  it,  and  all  the 
cars  go  very  fast  at  night." 

It  could  not  be  said  as  matter  of  law  on  this  evidence  that  the 
decedent  was  free  from  negligence  in  going  upon  the  track,  and  the 
jury  would  have  been  justified  in  finding  that  he  was  negligent. 
As  has  been  seen,  the  court  ruled  as  matter  of  law  that  he  was  negli- 
gent in  getting  upon  the  track.  Whether  the  court  was  correct  in 
this  ruling  or  not  need  not  be  determined,  for  in  these  circumstances 
the  defendant's  exceptions  to  the  charge  must  be  passed  upon  the 
same  as  if  the  court  had  left  it  to  the  jury  to  determine  whether  the 
App.  Dvi.— Vol.  LXXVIL        20 
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boj  was  negligent  in  getting  upon  the  track,  and,  in  case  they  found 
him  thns  negligent,  had  submitted  to  them  the  further  question 
embodied  in  the  instructions  to  which  exception  was  taken.  The 
material  testimony  has  been  stated  or  quoted,  and  it  will  be  seen 
that,  with  the  exception  of  the  witness  whose  view  was  from  the 
house  across  the  way,  it  all  indicates  that  the  boy  was  not  and  could 
not  have  been  standing  upon  the  track  for  any  appreciable  length 
of  time.  A  finding  that  he  was  would  be  against  the  weight  of  the 
evidence  and  would  require  a  reversal.  It  will  also  be  observed 
that  the  testimony  of  this  witness  is  not  consistent.  She  testifies 
both  that  the  boy  instantly  started  to  run  when  she  saw  him,  and 
had  run  ten  feet  before  he  was  overtaken  by  the  car,  and  also  that 
he  remained  standing  on  the  track  until  the  car  approached  within 
ten  feet  of  him  and  then  ran  five  feet  before  being  struck.  But 
if  the  jury  would  have  been  justified  in  selecting  her  version,  that 
he  was  standing  on  the  track  while  the  car  approached  from  a  point 
thirty  feet  distant  to  within  ten  feet  of  him,  in  which  she  contradicts 
herself  and  which  is  controverted  by  all  of  the  other  evidence  in 
the  case,  yet,  assuming  that  he  was  negligent  in  getting  into  that 
position,  it  is  not  a  case  for  the  application  of  the  rule  which  the 
learned  trial  court  applied.  In  these  circumstances  his  negligence 
in  getting  upon  the  track  could  not  be  said  to  have  no  connection 
with  the  accident.  If  he  was  negligent  in  being  where  he  was,  there 
is  nothing  to  show  that  he  exercised  any  care  or  caution  for  his  own 
safety  after  being  there  from  which  it  can  be  said  that  the  original 
negligence  ceased  to  be  a  contributing  cause  to  the  accident. 

The  issue  as  presented  by  the  pleadings  was  whether  the  dece- 
dent was  free  from  negligence  and  whether  his  death  was  caused 
by  the  negligence  of  the  defendant.  There  is  no  allegation  that 
the  defendant  willfully  or  heedlessly  and  recklessly  ran  him  down, 
which  would  eliminate  his  contributory  negligence. 

It  follows,  therefore,  that  the  judgment  and  order  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  the  event. 

Van  Beunt,  P.  J.,  O'Brien  and  McLaughlin,  JJ.,  concurred ; 
Patterson,  J.,  concurred  in  result. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 
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Julius  Meyebs,  Respondent,  v.  Pennsylvania  Steel  Company^ 
Appellant,  Impleaded  with  The  City  of  New  Yobk  and  Others. 

Ineorporatian  in  a  pMic  eontraet  of  unconstitutional  proviHonB  of  the  Labor 
Law —  its  execution  not  e^foined  (U  the  suit  of  a  taxpayer — general  aUegations  of 
ftaud  not  admitted  by  a  demurrer — provision  requiring  material  of  a  particular 
kind  and  that  the  contractor  shtM  have  had  a  plant  in  operation  for  a  year. 

The  fact  that  provisions  of  the  Labor  Law  (Laws  of  1897,  chap.  415,  as  amd.),. 
inserted  pursuant  to  a  mandate  of  the  Legislature  in  a  contract  made  between 
the  commissioners  of  the  New  East  River  Bridge  and  a  steel  company  for  the- 
construction  of  the  approaches  to  such  bridge,  have,  since  the  execution  of  the 
contract,  been  declared  unconstitutional  by  the  Court  of  Appeals,  does  not 
entitle  a  taxpayer  of  the  city  of  New  York  to  an  injunction  restraining  the 
execution  of  such  contract,  especially  when  it  appears  that,  at  the  time  such 
contract  was  made,  the  Appellate  Division  had  decided  that  the  provisions  in 
question  were  properly  inserted  therein,  and  when  il  also  appears  that  there  is 
no  allegation  in  the  complaint  that  the  contractor  has  refused  to  comply  with 
any  of  the  conditions  of  the  contract  on  the  ground  of  their  unconstitutionality. 

General  allegations  of  fraud  contained  in  the  complaint  in  the  taxpayer's  action,, 
not  accompanied  by  allegations  of  the  facts  constituting  the  alleged  fraud,  are^ 
not  admitted  by  a  demurrer  to  such  complaint. 

The  commissioners  of  the  New  East  River  Bridge  hod  power  to  insert  in  the 
specifications  for  the  bridge  provisions  prescribing  the  character  of  the  steel 
desired  and  requiring  that  the  bidder  should  have  had  a  plant  in  operation  for 
a  year. 

Appeal  by  the  defendant,  the  Pennsylvania  Steel  Company,  from 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiflf,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  Ist  day  of  April,  1902,  upon  the  decision  of  the  court, 
rendered  after  a  trial  at  the  New  York  Special  Term,  overruling  said 
defendant's  demurrer  to  the  plaintiff's  amended  complaint. 

William  C.  Trxdl^  for  the  appellant. 

Z.  Laflin  Kellogg^  for  the  respondent. 

Ladohlin,  J. : 

This  is  an  action  by  a  taxpayer  to  restrain  the  further  execution 
of  a  contract  in  writing,  made  prior  to  the  commencement  of  this 
action  between  the  commissioners  of  the  New  East  River  Bridge 
and  the  appellant,  for  the  steel  and  masonry  approaches  on  the 
Manhattan  and  Brooklyn  sides  of  the  New  East  River  Bridge. 
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One  of  the  gronnds  of  the  demurrer  is  that  the  complaint  does 
not  state  facts  sufficient  to  constitate  a  cause  of  action.  This  court 
recently  affirmed  without  opinion  a  decision  of  the  Special  Term 
sustaining  a  demurrer  to  a  similar  complaint  in  a  similar  action  upon 
the  same  ground.  {Knowles  v.  City  of  New  Yorky  37  Misc.  Eep. 
195 ;  aflPd.,  74  App.  Div.  623.)  The  learned  trial  justice  followed 
our  decision  in  Meyers  v.  City  of  New  York  (58  App.  Div.  539), 
which  he  deemed  controlling.  That  action  was  brought  before  the 
work  was  let  to  enjoin  the  making  of  the  contract.  It  having  been 
alleged  that  the  contract  price  of  the  work  would  be  materially 
increased  in  consequence  of  provisions  inserted  in  the  specifications 
requiring  the  contractor  to  comply  with  the  provisions  of  the  Labor 
Law  (Laws  of  1897,  chap.  415,  as  amd.),  which  the  Court  of  Appeals 
had  previously  declared  to  be  unconstitutional  and  void  {People 
ex  rel.  Rodgere  v.  Coler^  166  N.  Y.  1),  this  court  held  that  a  cause 
of  action  was  stated.  It  now  appears  that  the  contract  embodying 
this  provision  of  the  Labor  Law  was  made  on  the  7th  day  of  Novem- 
ber, 1900,  prior  to  the  decision  of  the  Court  of  Appeals  in  the  case 
of  People  ex  rel.  Eod'gers  v.  Coler  {aupra).  It  thus  appears  that,  at 
the  time  the  commissioners  prepared  their  specifications  and  invited 
proposals  for  the  work,  in  inserting  the  provisions,  which  it  is  now 
claimed  render  the  entire  contract  void,  they  merely  followed  the 
mandate  of  the  Legislature.  Moreover,  it  appears  to  have  been 
decided  by  the  court  prior  to  that  time  in  an  action  to  enjoin  the 
award  of  the  contract  that  these  provisions  were  properly  inserted. 
{Meyers  v.  City  of  New  York,  32  Misc.  Eep.  522 ;  affd.,  54  App. 
Div.  631.)  Surely  the  commissioners  are  not  chargeable  with  bad 
faith  in  complying  with  the  statutory  law  of  the  State  and  in  not 
presuming  to  decide  that  these  provisions  of  the  statute  were  void 
especially  in  view  of  the  decisions  of  tlie  courts  previously  made 
sustaining  their  constitutionality. 

In  any  event  the  appellant  is  an  innocent  party  and  it  cannot  be 
deprived  of  its  contract  rights  acquired  in  good  faith  merely  because 
some  of  the  conditions  imposed  have  subsequently  been  declared 
illegal.  Their  illegality  does  not  render  the  contract  void,  nor  does 
it  for  this  reason  become  an  illegal  contract,  the  execution  of  which 
may  be  enjoined  by  a  taxpayer. 

The  general  allegations  of  fraud  were  disposed  of  favorably  to 
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this  appellant's  contention  in  the  Meyers  case.  It  was  there  held 
that  there  being  no  allegations  of  the  facts  constitnting  the  fraud, 
fraud  was  not  admitted  by  the  demurrer.  It  was  there  also  held 
that  the  commissioners  were  not  required  to  advertise  for  bids  or  to 
let  the  contract  to  the  lowest  bidder,  and  that,  therefore,  they  were 
at  liberty  to  require  in  their  specifications  a  particular  kind  of  steel. 
In  the  constrnction  of  work  of  this  nature  and  magnitude,  upon  the 
security  and  safety  of  which  will  depend  the  lives  and  property  of 
thousands  of  people,  it  was  bnt  the  part  of  wisdom  to  require  the 
yery  best  kind  and  quality  of  material  and  to  insure  the  most  skill- 
ful and  scientific  workmanship.  The  provisions  in  the  specifications 
prescribing  the  character  of  steel  and  requiring  that  the  bidder  should 
have  had  a  plant  in  operation  for  a  year  were  designed  to  accomplish 
this  purpose,  and  the  action  of  the  commissioners  in  inserting  them 
is  to  be  commended  rather  than  criticised. 

Although  the  Court  of  Appeals  has  held  that  these  invalid  pro- 
visions of  the  Labor  Law  are  not  binding  upon  a  contractor,  there  is 
no  allegation  in  the  complaint  that  the  appellant  has  not  fully  com- 
plied therewith  or  that  it  has  refused  to  perform  any  of  the  con- 
ditions of  the  contract  on  the  ground  of  their  invalidity.  The  con- 
tract remains  in  full  force,  and  the  appellant  is  proceeding  in  good 
faith  with  the  performance  of  this  ;vork  thereunder,  and  is  entitled 
to  receive  the  compensation  therein  agreed  to  be  paid  in  accordance 
with  its  terms,  even  though  the  provisions  of  the  Labor  Law  are 
void  and  might  have  been  omitted.  {People  ex  rel.  Rodgera  v. 
Coler,  56  App.  Div.  98 ;  166  N.  Y.  1 ;  People  ex  rel.  Treat  v. 
ColeTj  166  id.  144;  Calhoun  v.  Millard,  121  id.  69.) 

It  follows  that  the  interlocutory  judgment  should  be  reversed, 
with  costs,  and  the  demurrer  sustained,  with  costs,  and  final  judg- 
ment should  be  directed  dismissing  the  complaint,  with  costs. 

Van  Beunt,  P.  J,,  Patterson,  Inoraham  and  Hatch,  JJ., 
concurred. 

Judgment  reversed,  with  costs,  and  denmrrer  sustained,  with  costs, 
and  final  judgment  directed  dismissing  complaint,  with  costs. 
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Chables  Ugola,  Appellant,  v.  Isaac  Y.  Bbokaw,  Bespondent. 

Demurrer  doe§  not  lie  to  an  anmoer  eontaining  a  denied  and  new  matter — redundani 
matter  merely  i$  not  demurrable — a  motion  to  strike  out  an  entire  count  ae 
redundant  is  proper — a  separate  dtfense  setting  up  new  matter  provable  under 
preceding  denials  is  not  demurrable — allegations  as  to  injury  from  material  fall- 
ing from  a  building. 

Where  a  defense  set  forth  in  an  answer  contains  new  matter  and  denials  of 
material  allegations  of  the  complaint,  such  denials  may  he  stricken  out  upon 
motion,  if  the  plaintiff  is  aggrieved  thereby,  but  so  long  as  they  remain,  a 
demurrer  will  not  lie  to  the  defense  even  though  the  other  matter  pleaded 
therein  docs  not  constitute  a  defense. 

A  demurrer  will  not  lie  to  a  count  in  an  answer  pleaded  as  a  separate  defense  on 
the  ground  that  the  matter  alleged  therein  is  redundant,  where  such  matter, 
if  true,  will  defeat  the  action. 

The  power  of  the  court  to  strike  out  matter  as  irrelevant  or  redundant  extendc 
to  an  entire  count  pleaded  as  a  separate  defense  or  counterclaim. 

Qiiare,  whether  the  authority  to  strike  out  irrelevant  or  redundant  matter  con- 
tained in  a  pleading  is  derived  from  the  inherent  i)ower  of  the  court  or  from 
section  645  of  the  Ck>dc  of  Civil  Procedure. 

The  complaint,  in  an  action  to  recover  damages  for  personal  injuries,  alleged  that 
the  defendant  was  the  owner  of  a  certain  building  and  that,  while  the  pUintiff 
was  driving  along  a  public  street  in  front  of  such  buildiDg,  he  was  struck  by 
material  which  blew  from  the  roof  thereof.  The  answer  admitted  that  the 
defendant  owned  the  reversion  of  the  premises,  but  denied  that  he  owned  the 
present  existing  estate  therein  or  that  he  had  possession,  occupancy  or  control  of 
the  same,  and  put  in  issue  the  other  material  allegations  of  the  complaint.  The 
answer  also  set  forth  several  separate  defenses,  to  the  second,  third,  fourth,  fifth 
and  sixth  of  which  the  plaintiff  demurred  upon  the  ground  that  they  were 
insufficient  upon  the  face  thereof.  Each  of  such  defenses  reiterated  the 
Admissions  and  denials  contained  in  the  preceding  part  of  the  answer,  and  all 
of  them,  except  the  sixth  defense,  contained  the  allegation  that  the  defendant 
Jiever  had  knowledge  or  notice  of  any  defect  or  weakness  in  the  construction 
of  the  building  or  any  part  thereof. 

In  the  second  defense  it  was  alleged  that  for  many  years  prior  to  the  accident 
the  building  described  in  the  complaint  was  properly  and  safely  constructed, 
of  the  best  material,  by  skilled  and  competent  persons,  and  that  it  was  in  the 
exclusive  occupation,  care,  custody  and  control  of  a  tenant  for  years  continu- 
ously thereafter. 

In  the  third  defense  it  was  alleged  that  the  building  was  erected  by  a  tenant  for 
years,  who  was  in  the  exclubive  occupation,  care,  custody  and  control  of  the 
premises  at  the  time  and  so  continued  for  many  years  thereafter  and  down  to 
the  time  of  the  accident. 

In  the  fourth  defense  it  was  alleged  that  the  preparation  of  the  plans  for  the  con- 
struction of  the  building  was  delegated  to  a  competent  and  skilled  architect 
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and  engineers,  and  that  both  the  defendant  and  his  tenant  relied  apon  such 
architect  and  engineers  and  were  not  skilled  or  informed  in  matters  relating  to 
the  construction  of  such  structures ;  that  such  architect  and  engineers  superin- 
tended the  construction  and  inspection  of  the  work  and  materials,  and  that  the 
only  interference  on  the  part  of  the  defendant  or  his  tenant  was  the  signing  of 
tlie  contract  by  the  tenant ;  that  the  work  was  delegated  to  competent  inde- 
pendent contractors  who  undertook  to  supply  the  best  materials  and  most 
skilled  and  careful  labor. 

In  the  fifth  defense  it  was  alleged  that  the  accident  was  the  direct  result  of  "m 
mcflf&r  in  that  a  hurricane  of  extraordinary  violence  unseated  from  reasonably 
secure  fastenings  the  materials  which  injured  the  plaintiff/'  and  that  this  result 
was  not  produced  or  contributed  to  by  any  faulty  or  defective  construction. 

In  the  sixth  defense  it  was  alleged  that  the  injuries  were  caused  solely  through 
the  negligence  of  the  plaintiff. 

SM,  that  the  demurrer  was  properly  overruled ; 

That,  as  each  of  the  separate  defenses  contained  denials  of  material  allegations  of 
the  complaint,  a  demurrer  would  not  lie  thereto  even  though  the  other  matter 
pleaded  did  not  constitute  a  defense ; 

That  the  matter  set  forth  in  the  several  separate  defenses  would,  if  true,  defeat  a 
recovery ;  that  the  fact  that  none  of  such  defenses  contained  any  new  matter, 
but  consisted  solely  of  matter  provable  under  the  preceding  denials  contained 
in  the  complaint,  did  not  render  them  demurrable ; 

That  the  remedy  of  the  plaintiff  was  by  a  motion  to  strike  out  the  irrelevant 
or  redundant  matter  even  though  such  matter  included  the  entire  separate 
defense. 

Ingbaham  and  Hatch,  JJ.,  dissented  on  the  ground  that  the  facts  set  forth  in 
the  fourth  defense  did  not  constitute  a  defense  to  the  action. 

Appeal  bj  the  plaintiff,  Charles  Uggla,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  28th  day  of  April,  1902,  upon  the  decision  of  the  court,  ren- 
dered after  a  trial  at  the  New  York  Special  Term,  overruling  the 
plaintiff's  demurrer  to  the  second,  third,  fourth,  fifth  and  sixth  sepa- 
rate defenses  contained  in  the  defendant's  answer,  which  demnrrers 
were  interposed  upon  the  ground  of  the  insufficiency  of  such 
defenses  upon  the  face  thereof. 

Flamen  B.  Camdler^  for  the  appellant. 

Alfred  O.  Heeves,  for  the  respondent. 

Lauohlin,  J. : 

The  action  is  bronght  to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  the  plaintiff  through  the  negli- 
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gence  of  the  defendant.  It  is  alleged  that  the  defendant  was  the 
owner  of  the  building  No.  524  Fifth  avenue  known  as  Sherry's ; 
that  there  were  negligently  erected  and  standing  on  the  roof  of  the 
building  '^ divers  structures"  constructed  of  brick  and  mortar  and 
inclosed  by  roofs  of  metal  and  glass;  that  these  structures  were 
insecurely  fastened ;  that  the  bricks  were  improperly  laid  with  a 
poor  and  inferior  quality  of  cement  or  mortar,  so  that  the  roofs  and 
bricks  of  the  structures  were  in  an  unstable  and  dangerous  condition 
and  liable  to  be  blown  off  into  the  roadway  of  Fifth  avenue ;  that 
through  the  carelessness  and  negligence  of  the  defendant^  who  had 
notice  of  this  dangerous  condition,  '^  the  roofs  of  the  said  structures  or 
one  of  them  and  divers  bricks,  mortar  and  other  building  material 
used  in  the  construction  of  the  said  structures  or  one  of  them,  dur- 
ing .a  storm  of  wind  and  rain,  were  blown  from  the  roof  of  the  said 
building"  into  the  roadway  of  Fifth  avenue  and  upon  the  plaintiff, 
who  was  driving  by,  inflicting  the  injuries  to  recover  for  which  the 
action  is  brought. 

The  answer  admits  that  the  defendant  is  the  owner  in  fee  of  the 
reversion,  but  denies  that  he  is  the  owner  of  the  present  existing 
estate  in  said  premises  or  that  he  has  possession,  occupancy  or  con- 
trol of  the  same,  and  puts  in  issue  the  other  material  allegations  of 
the  complaint. 

Each  of  the  defenses  to  which  the  demurrer  relates  is  pleaded  as 
a  further  and  separate  defense,  and  the  first  subdivision  of  each 
recites  that  the  defendant  "  reiterates  and  repeats  the  allegations"  in 
that  part  of  the  answer  preceding  the  separate  defenses,  specifying 
each  paragraph  thereof,  which  includes  both  admissions  and  denials ; 
and  all,  except  the  sixth,  contain  the  allegation  that  the  defendant 
never  had  knowledge  or  notice  of  any  defect  or  weakness  in  the 
construction  of  the  building  or  any  part  thereof.  In  the  second 
defense  it  is  alleged  that  for  many  years  prior  to  the  accident  the 
building  described  in  the  complaint  was  properly  and  safely  con- 
structed by  skilled  and  competent  persons  and  of  the  best  material, 
and  was  in  a  safe  and  secure  condition,  and  that  it  was  in  the 
exclusive  occupation,  care  and  custody  and  control  of  a  tenant  for 
years  continuously  thereafter.  In  the  third  defense  it  is  alleged  that 
the  building  was  erected  by  a  tenant  for  jears,  who  was  in  the 
exclusive  occupation,  care,  custody  and  control  of  the  premises  at 
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the  time,  and  so  continued  for  many  years  thereafter,  and  down  to 
the  time  of  the  accident.  In  the  fourth  defense  it  is  alleged  that 
the  preparation  of  plans  for  tlie  construction  of  the  building  was 
delegated  to  a  competent  and  skilled  architect  and  engineers ;  that^ 
botli  this  defendant  and  his  tenant  fully  relied  on  such  architect  and 
engineers  and  were  not  skilled  and  informed  in  matters  relating  to 
the  safety  of  construction  of  such  structures;  that  such  architect 
and  engineers  superintended  the  construction  and  inspection  of  the 
work  and  materials,  and  that  the  only  interference  on  the  part  of 
this  defendant  or  his  tenant  was  the  signing  of  the  contract  by  the 
tenant ;  that  the  work  was  delegated  to  competent,  independent 
contractors,  who  undertook  to  supply  the  best  materials  and  most 
skilled  and  careful  labor.  In  the  fifth  defense  it  is  alleged  that  the 
accident  was  the  direct  result  of  "  vis  major  in  that  a  hurricane  of 
extraordinary  violence  unseated  from  reasonably  secure  fastenings 
the  materials  which  injured  the  plaintiff,"  and  that  this  result  was 
not  produced  or  contributed  to  by  any  faulty  or  defective  construc- 
tion. In  the  sixth  defense  it  is  alleged  that  the  injuries  were  solely 
caused  through  the  negligence  of  the  plaintiff. 

Each  of  these  defenses  contains  denials  of  material  allegations  of 
the  complaint,  and,  while  such  denials  might  have  been  stricken  out 
upon  motion  if  the  plaintiff  were  aggrieved  thereby  (Code  Civ. 
Proc.  §  545 ;  Flechter  v.  JoneSy  64  Hun,  275 ;  State  of  South 
Dakota  v.  McChesney^  87  id.  293 ;  Stieffel  v.  Tolhurst^  55  App.  Div. 
532),  yet  so  long  as  tliey  thus  remain  a  demurrer  will  not  lie,  even 
though  the  other  matter  pleaded  does  not  constitute  a  defense. 
{Flechter  v.  Jones^  %\(,pra  /  Stieffd  v.  Tolhurst^  supra  ;  Holmes  v. 
Northern  Pacific  Railway  Co,^  65  App.  Div.  49  ;  Wintrinffham  v. 
Whitney,  1  id.  219.) 

But  there  is  another  reason  why  demurrer  will  not  lie  in  this 
case.  It  is  not  seriously  contended  tliat  the  matters  set  up  in  each 
of  these  defenses,  if  true,  will  not  constitute  a  defense  to  the 
action  ;  and  it  is  quite  clear  that  if  they  be  established  tlie  plaintiff 
cannot  succeed.  The  principal,  if  not  the  sole  contention  of  the 
plaintiff  is  that  none  of  tliese  defenses  contains  new  matter,  but 
that  all  are  provable  under  the  preceding  denials,  which  is 
undoubtedly  true.  It  does  not  follow,  however,  that  the  defenses 
are  insufficient  in  law  upon  the  face  thereof.    The  Code  provides 
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that  the  answer  may  contain  a  general  or  specific  denial  of  each 
material  allegation  of  the  complaint  controverted  by  the  defendant, 
or  a  statement  of  any  new  matter  constituting  a  defense  or  counter- 
claim, withont  repetition  (Code  Civ.  Proc.  §  500) ;  but  a  demurrer 
is  only  authorized  ^^  to  a  counterclaim  or  a  defense  consisting  of 
new  matter  contained  in  the  answer,  on  the  ground  that  it  is 
insuflScient  in  law  upon  the  face  thereof."  (Code  Civ.  Proc.  §  494.) 
Inasmuch  as  the  matters  set  up  in  these  several  defenses  are  not 
extrinsic  to  the  matters  set  up  in  the  complaint  as  the  basis  of  the 
cause  of  action,  they  are  not  "  new  matter."  {Manning  y.  Winter j 
7  Hun,  482.)  Where  a  pleading  contains  matters  not  authorized  in 
such  a  pleading,  so  that  it  cannot  be  made  a  material  issue,  it  may, 
if  a  party  be  aggrieved  thereby,  be  stricken  out  by  the  court  upon 
motion.  {Eidlitz  v.  HothschUdj  87  Hun,  243 ;  FranJc  Brewing  Co. 
V.  Haminerieii^  22  App.  Div.  475 ;  Rensselaer  ds  Washingtan  JPlank 
Rood  Co,  V.  Wetaelj  6  How.  Pr.  68.)  There  seems  to  be  some  con- 
fusion in  the  decisions  as  to  whether  this  authority  is  derived  from  sec- 
tion 645  of  the  Code,  which  authorizes  the  striking  out  of  irrelevant, 
redundant  or  scandalous  matter  contained  in  a  pleading,  ^'  upon  the 
motion  of  a  person  aggrieved  thereby,"  or  whether  it  is  founded 
upon  the  inherent  power  of  the  court.  It  is  not  essential  that  we 
should  determine  whether  the  power  to  strike  it  out  is  inherent  or 
expressly  conferred ;  but  it  may  be  observed  that  matter  wliich  can 
have  no  bearing  on  the  issues,  either  on  account  of  its  manifest  irrele- 
vancy or  because  the  law  declares  that  it  cannot  be  introduced, 
would  seem  to  be  irrelevant;  and  if  it  be  a  repetition  of  matter 
already  at  issue  by  other  parts  of  the  pleading,  it  would  be  surplus- 
age and  would  fall  under  the  authority  to  strike  out  redundant 
matter.  It  is  contended,  however,  that  this  authority  to  strike 
out  matter  as  irrelevant  or  redundant  does  not  extend  to  an 
entire  count  pleaded  as  a  separate  defense  or  counterclaim.  The 
case  of  Walter  v.  Fowler  (85  N.  Y.  621)  is  cited  as  authority  for 
this  proposition.  We  think  the  Court  of  Appeals  did  not  so  hold 
in  that  case.  There  an  attempt  was  made  to  set  up  a  counterclaim 
and  a  motion  was  made  to  strike  it  out ;  and  the  court  held  that  it 
contained  a  semblance  of  a  cause  of  action,  and  that  while  its  suffi- 
ciency might  be  tested  by  demurrer,  it  could  not  be  by  motion.  In 
Goodman  v.  Hobb  (41  Hun,  605)  the  court  did  say  that  "  an  entire 
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connt  cannot  be  stricken  out  as  irrelevant  or  redundant ; "  bnt  the 
matter  there  under  consideration  was  neither  irrelevant  nor  redun- 
dant, and  it  was  not  a  motion  to  strike  out  matter  as  irrelevant  or 
i*edundant.  It  is  also  stated  in  the  opinion  ill  that  case  that  "  irrele- 
vant and  redundant  matter  cannot  be  demurred  to,  but  the  objection 
must  be  taken  by  a  motion  to  strike  out."  The  only  point  necessarily 
decided  in  that  case,  however,  was  that  the  sufficiency  of  a  count  of 
relevant  matter  could  not  be  determined  by  motion.  We  think  a 
demurrer  will  not  lie  to  a  count  of  an  answer  pleaded  as  a  separate 
defense  on  the  ground  of  redundancy,  where  the  matter  thus  pleaded 
as  a  defense,  if  true,  will  defeat  the  action.  In  the  case  at  bar  the 
matter  is  redundant ;  but  since  if  true  it  will  bar  a  recovery,  we 
think  it  cannot  be  said  that  the  defense,  whether  consisting  of  new 
matter  or  not,  is  insufficient  in  law  upon  the  face  thereof,  which,  as 
has  been  seen,  is  the  only  ground  upon  which  a  demurrer  is  author- 
ized by  the  Code.  ( Wiley  v.  Village  of  liouae^s  Pointy  86  Hun, 
495 ;  Flechter  v.  Jonee^  9upra  ;  Holmes  v.  Northem  Pacific  Bail- 
way  Co.y  supra  ;  Moak's  Van  Sant.  PI.  771.) 

In  the  case  of  Bogwrdus  v.  Metropolitan  St  By.  Co.  (62  App. 
Div.  376),  which  was  an  action  for  personal  injuries,  we  held  that 
the  plaintiff  was  not  aggrieved  by  an  allegation  in  the  answer  set- 
ting up  that  the  accident  occurred  through  his  contribntory  negli- 
gence and  without  negligence  on  the  part  of  the  defendant,  and 
that  his  motion  to  strike  this  out  as  irrelevant  or  redundant  should 
be  denied.  The  reasons  for  that  decision  do  not  apply  to  any  of 
the  counts  of  this  answer  except  the  last,  and  we  do  not  intend  to 
express  any  opinion  as  to  whether  the  other  counts  of  the  answer 
are  so  unnecessary  and  of  such  a  character  that  the  court  would  be 
justified  in  striking  them  out  as  redundant.  There  should  be,  and 
we  think  there  is,  a  remedy  by  motion  for  striking  out  reduncUmt 
matter,  even  in  those  cases  where  it  embraces  an  entire  count 
pleaded  as  a  separate  defense.  Kecourse  may  and  should  be  had  to 
this  remedy  where  there  has  been  a  departure  from  the  usual  prac- 
tice to  the  prejudice  of  the  adverse  party  by  unduly  lengthening  a 
pleading  or  otherwise  confusing  or  obscuring  the  issues. 

It  follows  that  the  interlocutory  judgment  should  be  affirmed^ 
with  costs. 

Patteesow  and  O'Bbien,  JJ.,  concurred. 
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Ingraham,  J. : 

I  concur  in  the  conclnsion  of  Mr.  Justice  Lauohun,  except  as  to 
the  fourth  defense.  I  do  not  think,  however,  that  where  new  mat- 
ter is  pleaded  as  a  separate  defense  to  tlie  action,  and  there  are 
repeated  as  a  part  of  that  defense  denials  of  allegations  of  the  com- 
plaint which  have  no  relation  to  the  new  matter  pleaded,  the  conrt 
is  prevented  from  determining  upon  demurrer  whether  the  sepa- 
rate defense  as  a  whole  is  sufficient  in  law  upon  the  face  thereof. 
Each  separate  defense  must  be  taken  as  a  whole,  and  if  the  facts 
alleged  are  not  sufficient  as  a  separate  defense,  as  distinguished  from 
a  denial  of  allegations  alleged  in  the  complaint,  then  a  demurrer  to 
that  separate  defense  should  be  sustained,  although  as  a  part  of  that 
defense  material  allegations  of  the  complaint  are  denied.  I  agree 
with  Mr.  Justice  Lauohlin,  however,  that  as  to  each  of  the 
defenses,  except  the  fourth,  the  facts  as  alleged  constitute  a  defense 
to  the  action.  By  the  fourth  defense  the  defendant,  by  realleging 
allegations  in  paragraphs  1  to  5  of  the  answer,  admits  that  he 
is  the  owner  of  the  building,  and  then  alleges  that  the  planning, 
erection  and  construction  of  the  building  described  in  the  complaint 
was  fully  and  fairly  committed  to  competent  and  skilled  architects 
and  engineers,  qualified  for  such  work,  under  instructions  to  plan 
and  erect  a  thoroughly  safe  and  substantial  structure ;  that  the  defend- 
ant was  not  skilled  or  informed  in  said  matters,  and  entire  reliance 
was  placed  in  said  arcliitects  and  engineers  in  all  matters  pertaining 
to  the  preparations  of  plans  and  specifications,  and  to  the  superin- 
tendence and  inspection  of  said  work  and  construction  and  materials ; 
that  the  defendant  did  not  interfere  with  the  said  architect  or  engi- 
neer in  the  discharge  of  their  duties ;  that  the  work  of  constructing 
said  building  was  intrusted  to  independent  contractors  who  were 
skilled  and  competent  persons  qualified  for  such  work  and  had  con- 
tracted to  supply  the  best  materials  and  the  most  skillful  and  careful 
labor,  and  to  do  all  to  the  satisfaction  of  the  architects  and  engineei-s, 
and  that  the  defendant  never  had  any  knowledge  or  notice  of  any 
defect  in  the  construction  or  condition  of  said  building.  The  plain- 
tiff was  injured  while  in  Fifth  avenue  in  the  city  of  New  York,  a 
public  street,  by  the  fall  of  brick,  mortar  and  other  building  materials 
from  the  building  which  the  plaintiff  owned.  In  such  case  the 
rule  res  ipsa  loquitur  applies,  and  from  the  incident  itself  the  jury 
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«re  aatborized  to  infer  negligence.  I  know  of  no  principle  by 
which  the  owner  of  a  building  upon  a  public  street  is  as  a  matter  of 
law  relieved  from  liability  for  injury  to  persons  lawfully  upon  the 
street  caused  by  the  faulty  construction  of  the  building  because  he 
has  selected  architects  or  contractors  to  construct  the  building  and 
relied  upon  their  skill  and  diligence  to  make  the  building  safe. 
Where  the  accident  happened  because  of  negligence  of  an  employee 
of  a  contractor  engaged  in  erecting  a  building,  the  building  itself 
being  properly  and  securely  constructed,  the  contractors  would  be 
alone  liable ;  but  where  the  accident  is  occasioned  by  the  faulty  con-., 
fitruction  of  the  building,  so  that  after  it  is  erected  it  is  unsafe,  and 
falls  into  the  street,  injuring  a  person  rightfully  there,  I  do  not 
understand  that  the  owner  of  the  building  can  as  a  matter  of  law  be 
relieved  from  responsibility  for  the  insecure  and  unsafe  building 
liecause  he  had  employed  competent  architects  or  contractors  to  plan 
and  perform  the  work  of  constructing  it. 

I  think,  therefore,  that  this  separate  defense  was  insufficient  and 
that  as  to  that  defense  the  demurrer  should  have  been  sustained. 

Hatch,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


Theodobe  p.  Spitz,  Appellant,  v.  Otto  C.  Heinze  and   Others, 

Bespondents. 

Di9charge  of  a  servant  —  dtfense  that  it  was  for  good  cause  —  bill  of  particulars 

thereof 

Where  a  servant  brings  an  action  against  his  master  to  recover  damages  for  his 
wrongful  discharge,  the  defense  that  the  plaintiff  was  discharged  for  good 
and  sufficient  cause  is  an  affirmative  one  which  must  be  pleaded  and  proved 
by  the  defendant. 

The  same  authority  exists  for  requiring  a  bill  of  particulars  of  an  affirmative 
defense  as  for  requiring  a  bill  of  particulars  of  the  plaintiff's  claim. 

In  granting  a  bill  of  particulars  the  court  should  so  exercise  its  discretion  as  to 
avoid  compelling  the  party  required  to  serve  the  bill  of  particulars  to  make  an 
undue  disclosure  of  the  evidence  on  which  he  relies  to  establish  the  facts  in 
issue. 

Appeal  by  the  plaintiff,  Theodore  P.  Spitz,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
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in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  30th 
day  of  June,  1902,  denying  the  plaintiffs  motion  for  a  bill  of  par- 
ticulars  of  the  counterclaim  set  up  in  the  defendant's  answer. 

Wales  F.  Severance^  for  the  appellant. 

Dcmiel  P.  Haya^  for  the  respondents. 

Lauohlin,  J. : 

The  action  is  brought  to  recover  damages  for  a  breach  of  contract 
of  employment.  The  plaintiff  alleges  that  on  the  13th  day  of  April, 
1900,  he  was  employed  by  the  defendants  to  manage  their  domestic 
hosiery  department  for  the  term  of  three  years  from  the  Ist  day  of 
June,  1900 ;  that  his  compensation  was  to  be  forty  per  cent  of  the 
net  profits  of  that  department,  the  expenses  to  be  deducted  being 
stated ;  that  tliey  were  to  advance  to  him  the  sum  of  $4,000  per 
annum  in  equal  monthly  installments,  such  advance  to  be  deducted 
from  his  portion  of  the  net  profits,  but  he  was  not  to  be  required  to 
account  therefor  in  case  his  share  of  the  net  profits  should  not  equal 
that  sum ;  that  he  was  to  devote  his  entire  time,  energy  and  intelli- 
gence  to  the  management  of  the  department  and  to  use  his  best 
efforts  to  make  the  same  profitable ;  that  the  management  and  con- 
trol of  the  business  was  to  be  left  in  his  hands  subject  to  the  right 
of  the  defendants  "  to  veto  any  proposition  "  he  "  might  wish  to  go 
into ; "  that  on  the  9th  day  of  December,  1901,  while  he  was  engaged 
in  his  employment  under  said  contract,  he  was  discharged  by  the 
defendants  and  excluded  from  their  place  of  business. 

The  answer  admits  the  employment  and  the  discharge,  but  alleges 
that  the  discharge  was  for  cause,  and  sets  up  fourteen  grounds  as 
constituting  the  cause  of  his  discharge.  It  is  with  reference  to 
these  grounds  of  the  discharge  that  the  plaintiff  desires  a  bill  of 
particulars. 

This  is  an  affirmative  defense,  and  the  burden  is  upon  the  defend- 
ants of  both  alleging  and  proving  that  he  was  discharged  for  good 
and  sufficient  cause.  {Linton  v.  Unexcelled  Fireworks  Co.y  124  N. 
Y.  533;  jRaeder  v.  Ibert,  39  N.  Y.  St.  Kepr.  121.) 

There  is  the  same  authority  for  requiring  a  bill  of  particulars  of 
an  affirmative  defense  as  for  requiring  a  bill  of  particulars  of  the 
plaintiffs  claim.  (Code  Civ.  Proc.  §  531 ;  Dwight  v.  Germania^ 
Life  Ins.  Co.,  84  N.  Y.  493 ;  Tilton  v.  Beecher,  59  id.  176.) 
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Bills  of  particulars  should  be  required  when  necessary  for  the 
purpose  of  preventing  surprise  and  needless  preparation,  but  the 
discretion  of  the  court  should  be  so  exercised  as  to  avoid  an  undue 
disclosure  of  the  evidence  of  the  adverse  party  by  which  he  may 
establish  the  facts  at  issue.  {Taylor  v.  Security  M,  Life  Ins.  Co.j 
73  App.  Div.  319 ;  Baltimore  Machhie  Works  v.  McKdvey^  71  id. 
340 ;  Mussinan  v.  WiUner  Wood  Co.,  69  id.  448 ;  English  v.  West- 
chester Electric  R.  Co.,  Id.  676 ;  BeU  v.  Heatherton,  66  id.  603.) 

In  the  case  at  bar  the  plaintiff's  demand  for  a  bill  of  particulars 
is  altogether  too  broad.  It  is  alleged  in  the  answer  that  the  plain- 
tiff failed  to  devote  his  entire  time,  energies  and  intelligence  to  the 
business ;  that  he  did  not  use  his  best  efforts  to  make  the  busines!; 
profitable ;  that  he  was  not  attentive  to  business,  remained  away  all 
day  on  Saturdays  and  frequently  stayed  away  on  other  business  days, 
claiming  that  he  had  been  detained  by  private  matters;  that  he 
arrived  after  ofSce  hours  in  the  morning  and  departed  before  tlie 
close  of  business  hours  for  the  day.  We  think  that  the  defendants 
should  not  be  limited  in  their  evidence  on  these  subjects  by  a  bill  of 
particulars,  and  that  the  answer  apprises  the  plaintiff  of  all  tliat 
is  essential  for  him  to  know  to  enable  him  to  defend  against  the 
charges.  This  defense,  though  stated  in  general  language,  is  suf- 
ficiently definite,  and  more  cannot  be  required  without  unduly  call- 
ing for  the  evidence  itself. 

It  was  also  alleged  in  the  answer  that  the  plaintiff  was  insolent 
and  impertinent  to  customers  and  sent  to  them  irritating  and  unnec* 
essarily  severe  and  impertinent  letters  and  antagonized  customers 
"  thereby  causing  defendants  to  lose  many  customers  and  injuring 
their  business."  Whether  the  plaintiff's  conduct  in  this  regard 
resulted  in  the  loss  of  customers  or  injury  to  the  business  is  not 
material.  If  he  was  insolent  and  impertinent  to  customers,  such 
conduct  was  calculated  to  result  in  a  loss  of  customers  and  an  injury 
to  the  business,  and  doubtless  justified  his  discharge.  It  is  evident 
that  the  defendants  who  placed  the  plaintiff  in  charge  of  the  busi- 
ness are  not  themselves  in  a  position  to  know  tlieso  facts.  They 
must  depend  for  their  knowledge  either  upon  information  from 
other  employees  or  from  the  customers.  It  might  be  impossible  for 
them  to  specify  the  customers,  for  the  names  might  not  be  known, 
and  we  think  it  would  be  unreasonable  to  require  them  to  further 
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particularize  a  defense  of  this  kind  by  giving  dates  or  circumstances. 
So  far  as  the  defense  relates  to  his  letters  they  are  the  best  evidence, 
and  there  is  little  danger  that  he  can  be  taken  by  surprise  by  their 
non-production,  for  pnx)f  of  their  loss  would  ordinarily  have  to  be 
made  by  the  customers  to  whom  they  were  sent. 

We  think  the  plaintiff  is  entitled  to  a  bill  of  particulars  specify- 
ing (1)  which  defendant  or  defendants  it  is  claimed  he  was  imperti- 
nent to,  which  defendant  or  defendants  gave  him  orders,  instruc- 
tions and  directions  that  he  failed  to  obey,  and  what  the  orders, 
instructions  and  directions  were ;  (2)  upon  what  goods  the  plaintiff, 
contrary  to  the  instructions  and  directions  of  the  defendants,  ndsed 
the  prices;  (3)  the  names  of  the  firms  who  were  customers  of 
the  defendants  from  which  it  is  claimed  that  the  plaintiff  solicited 
patronage  and  offered  goods  at  a  price  different  from  that  pre- 
viously offered  by  the  defendants,  specifying  the  price ;  (4)  what 
expenses  were  incurred  by  the  plaintiff  contrary  to  the  directions 
and  instructions  of  the  defendants  and  charged  to  the  defendants 
giving  approximately  the  date  or  dates ;  (5)  what  mills  the  plaintiff 
attempted  to  contract  with  without  consulting  defendants ;  (6)  what 
employees  the  plaintiff  attempted  to  secure  contrary  to  the  instmc- 
tions  of  the  defendants,  giving  the  names  aud  approximately  the 
dates ;  (7)  what  goods  were  purchased  by  plaintiff  above  the  market 
price,  and  either  the  market  price  or  the  date  /  (8)  what  books  of 
account  it  is  claimed  the  plaintiff  retained  in  his  possession ;  and 
(9)  what  contracts  made  with  manufacturers  the  plaintiff  violated, 
giving  the  names  of  the  manufacturers,  dates  of  contracts  and  par- 
ticulars of  violation.  These  are  the  only  items  of  which  we  think 
the  plaintiff  is  entitled  to  a  bill  of  particulars. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  ten 
dollars  costs  of  appeal  and  disbursements,  and  the  motion  for  a  bill 
of  particulars  granted,  as  indicated  in  this  opinion. 

Van  Brunt,  P.  J.,  Patterson,  Ingraham  and  JBLatch,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  for  bill  of  particulars  granted  as  indicated  in  opinion. 
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August  Schibok,  Kespondent,    v.   Annie    Donohue,  Appellant, 
Impleaded  with  Others. 

Demurrer  to  an  aneteer  —  the  suffleieney  of  the  complaint  eoneidered  thereunder — a 
plea  €f  the  pendency  cf  another  action  to  reeoter  the  debt  at  a  dtfenee  to  a  fore- 
doeure — it  muel  allege  that  it  wa$  brought  without  leave  of  the  court — aUegation 
in  a  complaint  that  no  other  action  teat  pending — euffldeney  of  a  tender  not  kept 
good  — it  wiU  not  euetain  a  daim  to  have  a  mortgage  annulled -^tehen  it  will 
prevent  an  election  to  declare  the  principal  tum  due. 

Upon  the  hearing  of  a  demurrer  to  an  answer  the  defendant  may  attack  the  suf- 
fldencj  of  the  complaint. 

An  answer,  interposed  in  an  action  to  foreclose  a  mortgage,  which  alleges  the 
pendency  of  another  action  between  the  parties  to  recover  the  mortgage  debt 
is  demurrable,  unless  it  also  alleges  that  the  action  which  it  pleads  in  bar  was 
brought  without  leave  of  the  court.    (Code  Civ.  Proc.  §  1028.) 

An  allegation  in  the  complaint  in  a  foreclosure  action,  '*  that  no  other  action  has 
been  ])ad  for  the  recovery  of  the  said  sum  secured  by  the  said  bond  and  mort- 
gage." sufficiently  complies  with  that  provision  of  section  1020  of  the  Code  of 
Civil  Procedure  which  provides  that  the  complaint  "must  state  whether  any 
other  action  has  been  brought  to  recover  any  part  of  the  mortgage  debt." 
-  A  tender  of  payment  of  the  full  amount  due  upon  a  bond  and  mortgage  consti« 
tntes  a  good  defense  to  an  action  to  foreclose  the  mortgage,  although  the 
tender  is  not  kept  good. 

A  plea  of  tender,  contained  in  the  answer  interposed  in  such  an  action,  will  be 
sustained  although  it  is  not  averred  that  the  tender  has  been  kept  good  and  no 
olfer  is  made  to  pay  the  money  into  court. 

This  doctrine  proceeds  upon  the  ground  that  the  tender  discharges  the  lien  of 
the  mortgage,  but  not  the  mortgage  debt.  ConsequoDtly,  where  a  mortgagor, 
who  has  made  such  a  tender,  seeks  to  have  the  mortgage  canceled  and  dis- 
charged of  record,  he  will  not  be  granted  such  relief  until  he  pays  the  mort- 
gage or  brings  the  amount  thereof  into  court. 

Where  a  mortgage  contains  a  provision  that  the  whole  of  the  principal  sum 
should  become  due  at  the  option  of  the  mortgagee,  after  default  in  the  pay- 
ment of  interest  for  thirty  days,  and  the  mortgagee,  acting  under  this  clause, 
elects  to  declare  the  principal  sum  due  and  brings  an  action  to  foreclose  the 
mortgage,  an  answer  interposed  in  such  action  which  alleges  that  the  defend- 
ant duly  tendered  to  the  plaintiff  the  full  amount  of  interest  due  him  in  cash, 
personally,  and  that  said  plaintiff  deliberately  and  willfully  refused  to  accept 
the  same,  and  further  that  the  defendant  made  a  tender  within  the  time  pre- 
scribed for  the  payment  of  the  interest  and  has  ever  since  been  ready  and 
willing  to  pay  the  same,  is  not  demurrable,  as  the  averments,  if  true,  prevented 
an  exercise  by  the  plaintiff  of  his  option  to  treat  the  whole  of  the  principal 
sum  as  due  and  payable. 

App.  Div.— Vol.  LXXVIL        21 
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Appeal  by  the  defendant,  Annie  Donohne,  from  an  interlocatorj 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  23d 
day  of  April,  1902,  upon  the  decision  of  the  court,  rendered  after 
a  trial  at  the  New  York  Special  Term,  sustaining  the  plaintiffs 
demurrer  to  two  separate  defenses  contained  in  said  defendant's 
answer. 

J,  Wilson  Bryanty  for  the  appellant. 
Peter  Cooky  for  the  respondent. 

Hatoh,  J. : 

This  action  is  brought  to  forclose  a  mortgage,  after  default  in 
the  payment  of  interest,  under  a  clause  therein  authorizing  the 
mortgagee  upon  such  default  to  elect  to  treat  the  whole  amount  as 
due.  In  the  4th  paragraph  of  the  answer  the  defendant  avers 
for  a  further  and  separate  defense  that  there  is  another  action 
pending  betweeen  the  same  parties,  brought  by  the  plaintiff  for  the 
same  sum  of  money,  and  that  it  is  now  pending.  The  5th  para- 
graph pleads  a  tender  of  payment  within  the  time  prescribed  in  the 
mortgage.  The  demurrer  was  to  these  two  defenses  and  was  based 
upon  the  ground  that  each  was  insufficient  in  law  upon  the  face 
thereof. 

The  demurrer  to  the  4th  paragraph  was  sustained  upon  the 
ground  that  section  1628  of  the  Code  of  Civil  Procedure  does  not 
prohibit  the  bringing  of  an  action  to  recover  the  whole  or  any  part 
of  the  mortgage  debt,  but  that  such  action  may  be  brought  with 
leave  of  the  court  in  which  the  foreclosure  action  is  pending.  The 
answer  does  not  aver  that  the  action,  which  it  pleads  in  bar,  was 
brought  without  leave  of  the  court,  and,  therefore,  such  pleading  was 
held  bad  for  failure  to  make  such  averment.  To  this  extent  we 
think  the  demurrer  is  good. 

It  is  claimed,  in  aid  of  the  defendant,  that  the  complaint  is  bad  in 
failing  to  allege  that  no  action  has  been  brought  to  recover  any  part  of 
the  mortgage  debt,  and  that,  therefore,  she  may  attack  such  pleading, 
and  such  undoubtedly  is  the  rule.  By  the  provisions  of  section 
1629,  the  complaint  in  an  action  to  foreclose  a  mortgage  is  required 
to  state  whether  any  other  action  has  been  brought  to  recover  any 
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part  of  the  mortgage  debt,  and,  if  so,  whether  any  part  thereof  haff 
been  collected.  These  two  sections  construed  together  make  it  the 
evident  purpose  that  no  action  shall  be  brought  to  recover  a  mort- 
gage debt  where  an  action  to  foreclose  the  mortgage  is  pending,  and 
in  order  to  prevent  the  same  the  complaint  in  the  action  to  forclose 
is  required  to  affirmatively  aver  that  no  other  action  has  been 
brought  to  recover  the  same.  The  complaint  in  this  action  com- 
plies  with  such  requirement.  Its  statement  is  '^  that  no  other  action 
has  been  had  for  the  recovery  of  the  said  sum  secured  by  the  said 
bond  and  mortgage."  The  Code  provision  is  that  it  "  must  state 
whether  any  other  action  has  been  brought  to  recover  any  part  of 
the  mortgage  debt."  The  averment  of  the  complaint  substantially 
covers  the  matter  which  the  Code  requires.  It  is  not  necessary  that 
it  be  alleged  in  the  express  language  of  the  statute.  It  is  sufficient 
if  it  states  the  facts  from  which  it  appears  that  compliance  has  been 
had  with  the  Code  provisions.  It  is  evident,  therefore,  in  view  of 
the  averments  of  the  complaint,  as  well  as  the  provisions  of  section 
1628  of  the  Code,  that  the  defendant  was  required  to  show  affirma- 
tively that  the  former  action  was  pending  without  authority  of 
law,  and  in  order  so  to  show  it  she  was  required  to  plead  that  the 
action,  which  she  sought  to  establish  as  a  bar,  was  brought  with- 
out the  consent  of  the  court.  Her  pleading,  therefore,  fails  in  this 
respect. 

As  to  the  plea  of  tender  contained  in  the  5th  clause  a  different 
question  arises. 

It  seems  to  be  well  settled  that  where  the  whole  amount  secured 
to  be  paid  by  a  mortgage  is  due  and  payable,  a  tender  of  payment 
of  the  full  amount  due  constitutes  a  good  defense  to  an  action  for 
the  enforcement  of  the  mortgage,  without  the  tender  being  kept 
good,  and  a  plea  of  tender  contained  in  the  answer  interposed  in 
such  an  action  will  be  sustained,  although  it  is  not  averred  that  tlie 
tender  has  been  kept  good  and  there  is  no  offer  to  pay  the  money 
into  court.  {Tuthill  v.  Morris,  81  N.  Y.  94;  kelson  v.  Loder^ 
132  id.  288.) 

The  ground  upon  which  this  doctrine  proceeds  is  that  the  tender 
discharges  the  lien  of  the  mortgage,  and,  therefore,  an  action  will 
not  lie  to  enforce  the  same  under  these  conditions,  but  where  the 
mortgagor  seeks  in  an  action  to  obtain  affirmative  relief,  as  where 
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he  aeks  that  the  mortgage  be  canceled  and  discharged  of  record, 
equity  will  not  grant  the  relief  asked,  as  the  tender  only  relieves 
the  land  from  the  lien  of  the  mortgage,  so  far  as  to  prevent  its 
enforcement  against  the  land.  The  mortgagor  still  owes  the  debt 
and  is  in  equity  bound  to  pay  the  same,  and  while  the  legal  right  to 
enforce  it  against  the  land  is  gone,  yet  equity  will  not  interpose  and 
adjudge  that  the  security  be  either  surrendered  or  extinguished  with- 
out the  mortgagor  pays  the  amount  equitably  due  thereon,  and  if  he 
demands  this  relief,  before  equity  will  grant  it,  he  is  required  to  pay 
the  amount  of  the  mortgage  or  bring  the  money  into  court  and 
sun*ender  it.  {TuthiU  v.  Morris^  sujpra;  Werner  v.  TWA,  127  N. 
T.  217.) 

If,  therefore,  the  whole  amount  of  this  mortgage  was  due  and 
payable,  the  plea  of  tender  is  good  to  prevent  its  enforcement  by 
foreclosure,  even  though  the  tender  was  not  kept  good  and  there 
was  no  offer  to  pay  the  money  into  court.  So  treated,  the  answer 
constitutes  a  good  plea.  This,  however,  is  not  the  exact  question 
presented  upon  the  present  issues.  The  principal  of  the  mortgage 
in  this  case  was  not  due  and  payable  by  the  terms  of  the  mortgage, 
except  at  the  option  of  the  mortgagee  upon  failure  to  pay  the 
interest.  It  was  averred  in  the  complaint  that  interest  upon  the 
bond  and  mortgage  was  required  by  the  terms  of  these  instruments 
to  be  payable  semi-annually,  and  that  it  was  the  express  agreement, 
contained  in  the  mortgage,  that  the  whole  of  the  said  principal  sum 
should  become  due  at  the  option  of  the  mortgagee  after  default  in 
the  payment  of  interest  for  thirty  days ;  that  interest  on  the  bond 
and  mortgage  became  due  and  payable  on  the  6th  days  of  April  and 
October,  1901 ;  that  it  had  not  been  paid ;  that  more  than  thirty 
days  have  elapsed  since  the  same  became  due  and  payable,  and  that 
the  plaintiff  has  elected  and  now  elects  to  deem  the  whole  principal 
sum  to  be  immediately  due  and  payable.  The  action  of  foreclosure 
was  commenced  on  or  about  the  18th  day  of  November,  1901.  The 
averment  in  the  answer  is  that  before  the  commencement  of  the 
action,  the  defendant  duly  tendered  to  the  plaintiff  the  full  amount 
of  interest  due  him  in  easii  personally,  and  that  said  plaintiff  delib- 
erately and  willfully  refused  to  accept  the  same ;  and  further  that 
the  defendant  made  a  tender  within  the  time  prescribed  for  the  pay- 
ment of  the  interest,  and  has  ever  since  been  ready  and  willing  to 
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pay  the  same.  The  ^effect  of  this  answer  is  to  aver  that  the  defend- 
ant tendered  to  the  plaintiff  the  amount  that  became  due  for  inter- 
est within  the  thirty  days  from  the  respective  days  when  the  same 
fell  due,  and  if  this  be  true,  then  it  is  clear  that  the  defendant  wae 
not  in  default,  and  consequently  there  would  be  no  basis  authorizing 
the  plaintiff  to  act  upon  the  option  contained  in  the  mortgage  and 
declare  the  whole  sum  to  be  due.  In  effect,  the  failure  to  pay  inter- 
est worked  a  forfeiture  of  defendant's  right  to  the  extended  period 
of  time  for  the  payment  of  the  money,  as  expressed  in  the  mort- 
gage, and  under  such  circumstances  a  plea  of  tender  would  be  good, 
as  its  effect  would  be  to  prevent  an  exercise  of  the  election  or  option 
by  the  mortgagee  to  treat  the  whole  sum  as  due  and  payable.  The 
plea  in  this  case  clearly  raises  such  questions  and  brings  it  within 
the  principle  of  the  cases  to  which  we  have  called  attention,  and  is 
sufficient  to  prevent  a  forfeiture  of  the  defendant's  rights  secured 
by  the  mortgage. 

It  follows  from  these  views  that  the  interlocutory  judgment  should 
be  affirmed  as  to  the  4th  clause  of  the  answer  and  reversed  as  to 
the  plea  of  tender  contained  in  the  5th  clause,  with  leave  to  the 
defendant  to  answer  over  within  twenty  days,  upon  payment  of 
costs  in  the  court  below.  No  costs  of  this  appeal  allowed  to  either 
party. 

Van  Brunt,  P.  J.,  O'Brien,  Ingraham  and  McLaughlin,  JJ., 
concurred. 

Judgment  affirmed  .as  to  the  4th  clause  of  answer,  and  reversed 
as  to  the  plea  of  tender  contained  in  the  5th  clause,  with  leave  to 
defendant  to  answer  over  within  twenty  days  on  payment  of  costs 
in  the  court  below.    No  costs  of  appeal  allowed  to  either  party. 
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The  Mebbttt  &  Chapman    Debrick   and   Wrecking    CoMPAirr, 
Respondent,  v,  "Walter  J.  Ticb  and  Others,  Appellants. 

'JSalvage — an  action  for,  doe$  not  lie  in  a  State  court — a  State  court  hoe  juriedietion 
where  eermeea  hate  been  rendered  to  a  etranded  barge  under  a  contract. 

A  State  court  has  no  Jurisdiction  of  an  action  brought  to  recover  upon  a  marine 
contract  for  salvage;  such  a  court  has,  however,  Jurisdiction  of  an  action 
4)rought  by  a  wrecking  company  against  the  owner  of  a  barge  which  had  gone 
:ashore  on  the  coast  of  Long  Island,  to  recover  the  value  of  work,  labor  and 
services  rendered  by  the  wrecking  company,  pursuant  to  a  contract  with  such 
owner,  in  floating  the  barge  and  taking  it  to  the  port  of  New  York,  although 
the  wrecking  company  might,  in  the  absence  of  a  contract,  have  been  entitled 
to  a  claim  for  salvage  for  the  services  rendered. 

Appeal  by  the  defendants,  Walter  J.  Tice  and  others,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Trial  Term 
And  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
'on  the  30th  day  of  April,  1902,  setting  aside  the  direction  of  the 
trial  court,  made  before  the  opening  of  the  case  dismissing  the 
tsomplaint,  and  granting  the  plaintiff's  motion  for  a  new  trial. 

James  JSmerson  Carpenter^  for  the  appellants. 

Avery  I*".  Cmhraan^  for  the  respondent. 

Hatch,  J. : 

The  complaint  avers  that  the  plaintiff  is  a  corporation,  and  that 
the  defendants  were  partners  and  owners  of  the  barge  E.  W,  Stet- 
son; '*  that  at  the  special  instance  and  request  of  the  defendants, 
between  the  3d  day  of  December,  1898,  and  the  6th  day  of  January, 
1899,  both  dates  inclusive,  the  plaintiff  performed  certain  wrecking 
services  and  work  and  labor  and  furnished  certain  materials  to  the 
defendants  in  and  about  the  rescue  and  floating  of  the  said  barge 
K  TF".  Stetson  which  was  ashore  off  the  north  shore  of  Long  Island, 
near  Jamesport,  New  York,  and  bringing  the  same  to  the  port  of 
New  York,  putting  her  upon  a  drydock  and  delivering  her  to  the 
•defendants.  *  *  *  That  said  wrecking  services,  work  and  labor 
and  materials  furnished  were  of  the  fair  and  reasonable  value  of 
$4,249.48,  no  part  of  which  has  been  paid,  although  duly  demanded." 
Judgment  was  asked  for  the  recovery  of  said  sura.     Before  any 


Digitized  by 


Google 


MERRITT  &  CHAPMAN  DERRICK  &  W.  CO.  v.  TICE.  327 
App.  Div.]  FntfiT  Dbpabtment,  Dbceicbbb  Tebh,  1902. 

proof  was  taken  upon  the  trial,  tlie  defendants  moved  to  diemisB  the 
complaint  upon  two  grounds,  Jlrsty  "  that  the  court  has  no  juris- 
diction of  the  subject  of  the  action,"  and,  secondly  "  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action." 
It  was  the  contention  of  the  defendants  that  the  complaint  merely 
set  forth  that  the  plaintiff  had  acted  in  and  about  what  it  did  in  res- 
cuing the  barge  as  a  salvor,  and  that  the  Federal  court  alone  had 
jurisdiction  of  the  subject-matter.  The  court  so  held  and  ruled  in 
dismissing  the  complaint.  Subsequently  a  motion  was  made  for  a 
new  trial,  and  upon  such  hearing  the  court  reached  the  conclusion 
that  the  State  court  had  jurisdiction  of  the  subject  of  the  action 
and,  therefore,  set  aside  the  order  and  granted  a  new  trial.  This 
appeal  is  taken  from  such  order. 

It  is  conceded  by  both  parties  hereto  that  if  the  contract  averred 
in  the  complaint  is  a  marine  contract  for  salvage,  the  State  courts 
have  no  jurisdiction.  Such  undoubtedly  is  the  rule.  It  does  not 
follow,  however,  that  a  valid  contract  may  not  be  made  for  com- 
pensation for  work,  labor  and  services,  even  though  the  subject- 
matter  of  the  action  might  furnish  the  basis  of  a  claim  for  salvage. 
The  two  matters  are  quite  distinct.  Where  the  contract  is  made 
to  perform  work,  labor  and  services,  either  for  a  sum  agreed  upon 
or  for  a  reasonable  compensation  for  the  services  performed,  such 
contract  is  good  and  may  be  enforced  in  personam.  If  there  were 
no  contract,  a  claim  only  for  salvage  might  arise.  The  disposition, 
however,  of  such  question  rests  upon  different  principles,  and  facts 
which  would  support  one  would  wholly  fail  in  support  of  the  other. 
Thus,  in  a  case  of  salvage,  the  right  of  the  person  making  the  res- 
cue to  compensation  is  dependent  solely  upon  the  fact  that  the  prop- 
erty is  saved  ;  this  is  a  condition  precedent  to  his  right  to  receive 
any  award.  The  amount  of  the  award  rests  in  the  discretion  of  the 
court.  In  the  case  of  a  contract  to  perform  work,  labor  and  serv- 
ices in  connection  with  the  rescue  of  a  vessel,  subject  to  marine 
perils,  the  right  of  recovery  for  such  service  depends  upon  its  ren- 
dition pursuant  to  the  contract,  and  the  party  entitled  to  recover 
for  such  services  is  not  deprived  of  such  right  even  though  the  sub- 
ject-matter be  wholly  lost.  This  distinction  is  recognized  in  the 
cases  {ITie  Independence^  2  Curt.  350 ;  Bondies  v.  Sherwood^  22 
How.  [U.  S.]  214).     A   claim  for  salvage  and  a  claim  for  work, 
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labor  and  services  are  inconsistent.  In  The  Independence  (eupra)y 
CuBns,  J.,  said :  "  When,  therefore,  the  subject-matter  of  a  con- 
tract is  a  mere  attempt  to  save  property,  and  when  the  owner  or  his 
representative,  or  both,  become  personally  liable  by  the  contract,  to 
pay  either  an  agreed  sum,  or  a  quantum  meruit^  for  the  labor  and 
service  rendered,  without  regard  to  its  results,  the  parties  do  not 
contemplate  nor  engage  in  a  salvage  service,  but  quite  a  different 
service.  I  know  of  no  reason  which  forbids  parties  competent  to 
contract,  from  fairly  contracting  concerning  such  a  subject-matter, 
nor  do  I  perceive  how  a  court  of  admiralty  can,  after  the  property 
has  been  saved,  set  aside  such  a  contract  and  declare  that  a  salvage 
service  was  performed." 

Upon  the  averments  of  the  complaint  in  the  present  case  the 
plaintiff  will  be  authorized  to  prove  a  contract  for  work,  labor  and 
services,  and,  if  established,  recover  therefor  the  fair  value  thereof, 
even  though  it  might  have  become  entitled  to  salvage  for  the  serv- 
ices rendered,  in  the  absence  of  a  contract.  It  is  clear,  however, 
that  in  order  to  maintain  the  action,  it  must  prove  the  existence  of 
a  contract  for  the  rendition  of  the  service.  Under  the  pleadings, 
the  plaintiff  could  not  recover  upon  the  theory  that  it  was  entitled 
to  salvage,  as  its  right  of  recovery  is  strictly  in  personam^  and  rests 
upon  contract. 

It  follows,  therefore,  that  the  order  granting  plaintiff's  motion  for 
a  new  trial  should  be  affirmed,  with  costs  to  the  respondent  to  abide 
the  event. 

Yan  Bbtjnt,  p.  J.,  Pattbbson,  Inqbaham  and  Latjghlin,  JJ., 
concurred. 

Order  affirmed,  with  costs  to  respondent  to  abide  event. 
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Charles    L.    Zimmebman,    Respondent,  v.   Emil  B.  Meyrowitz, 
Appellant.     (Action  No.  3.) 

Pleading-— token  it  may  he  declared  to  he  frivoUme-^yfhei^  it  may  he  stricken  out 
as  sham  —  effect  of  a  failure  to  allege  a  material  fact. 

A  pleading  should  not  be  declared  frivolous  if  any  argument  is  required  to  show 

its  frivolity. 
An  answer  cannot  be  stricken  cut  as  sham  unless  its  falsity  be  made  to  appear 

beyond  a  reasonable  doubt. 
An  answer,  averring  matters  which  constitute  a  defense  to  the  action,  cannot  be 

stricken  out  as  sham  simply  because  the  defendant  fails  to  allege  therein  a 

material  fact  which  he  had  alleged  in  a  previous  answer  that  had  been  declared 

bad  on  demurrer. 

Appeal  by  the  defendant,  Emil  B.  Meyrowitz,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  20th  day  of  Sep- 
tember, 1902,  upon  an  order  made  at  the  New  York  Special  Term 
and  entered  in  said  clerk's  office  on  the  19th  day  of  September, 
1902,  striking  out  the  separate  defense  contained  in  the  defendant's 
answer  as  sham,  and  awarding  judgment  to  the  plaintiff  upon  the 
remainder  of  the  answer,  and  also  from  said  order  upon  which  the 
judgment  was  entered. 

John  Z.  Hilly  for  the  appellant. 

J.  Noble  Hayes  J  for  the  respondent. 

Hatch,  J. : 

It  appears  from  the  proceedings  had  before  the  learned  court  at 
Special  Term  that  he  adjudged  that  a  part  of  the  answer  was  sham 
and  the  remainder  frivolous,  and  thereupon  ordered  the  former 
stricken  out  and  awarded  judgment.  The  practice  is  well  settled 
that  frivolous  pleadings  may  not  be  declared  such  and  judgment 
ordered  thereon  if  any  argument  is  required  to  show  their  frivolity. 
{Cooh  V.  Wwrren^  88  N.  Y.  37.)  In  this  ease  we  have  but  to  refer 
to  the  ten  pages  of  brief,  submitted  by  the  respondent  in  support 
of  the  order,  in  order  to  determine  that  an  argument  was  necessary  to 
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demonstrate  its  character.  A  sham  answer  may  not  be  stricken  out, 
except  that  its  falsity  be  made  to  appear  beyond  a  reasonable  doubt 
In  the  present  case  we  do  not  think  it  appears ;  but,  on  the  contrary, 
if  its  averments  be  true,  a  good  defense  is  disclosed  therein ;  and  no 
basis  exists  for  holding  that  the  answer  is  false. 

By  the  record  the  following  facts  are  disclosed :  The  plaintiff  was 
the  inventor  of  an  acetylene  gas  lamp,  which  he  desired  to  sell  or 
procure  to  be  manufactured.  For  this  purpose  the  parties  entered 
into  a  contract  whereby  the  plaintiff  agreed  to  give  to  the  defend- 
ant the  exclusive  right  to  manufacture  and  sell  said  lamp  in  the 
United  States,  and  the  defendant  agreed  to  pay  therefor  a  certain 
royalty.  The  defendant  having  failed  to  fulfill  the  contract  by 
manufacturing  and  selling  the  lamps,  an  action  was  brought  to  recover 
the  royalty  therein  reserved.  The  defendant  answered  by  averring 
that  he  was  induced  to  enter  into  the  contract  by  reason  of  false 
and  fraudulent  representations  made  by  the  plaintiff  to  the  effect 
that  said  lamp  was  in  all  respects  practical,  had  been  thoroughly 
tested,  and  other  matters,  showing  that  the  invention  was  practical 
and  valuable.  The  answer  then  proceeded  to  negative  these  state- 
ments by  averring  that  the  said  lamp  would  not  work  ;  that  it  was 
not  practical  and  that  it  could  not  be  made  to  perform  what  the 
plaintiff  had  stated  and  represented  it  would  do,  and  that  it  was 
wholly  useless.  This  answer  also  contained  an  averment  in 
the  following  language,  after  stating  the  representations  made 
by  the  plaintiff,  "that  defendant's  agent  then  tested  said  lamp 
thus  exhibited,  but  it  was  immediately  apparent  that  the  illuminat- 
ing jet  was  defective,  seeing  which,  plaintiff  declared  that  that  diffi- 
culty was  owing  wholly  to  a  defective  burner,  a  statement  which 
seemed  probable,  and  which  defendant's  said  agent  believed  to  be 
true ;  that  no  further  test  was  then  made,  nor  was  the  same  practical 
at  any  time,  because  it  would  require  practical  use  of  the  lamp  hav- 
ing sufficient  length  of  time  to  determine,  {first)  that  the  illuminat- 
ing jet  could  be  controlled  and  adjusted  according  to  said  repre- 
sentation, and  {second)  if  the  lamp  was  satisfactory  in  other  respects, 
then,  if  the  valve  itself  and  other  apparatus  would  continue  to  per- 
form its  work  when  applied  in  practical  use." 

To  this  answer  the  plaintiff  demurred  as  being  insufficient  upon 
its  face  to  constitute  a  defense,  and  thereupon  defendant  served  an 
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amended  answer,  which  was  held  bad  on  demnrrer,  and  leave  was 
given  to  plead  over.  Thereupon  the  defendant  served  the  present 
answer,  omitting  the  connterclaim  and  also  omitting  the  averment 
contained  in  the  former  pleading  to  the  effect  that  a  test  had  been 
made,  bat  otherwise  averring  in  substance  and  effect  the  false  and 
fraudulent  representations  that  the  lamp  had  been  thoroughly  tested, 
been  found  safe  and  would  work  practically  for  the  purposes  for 
which  it  was  intended,  then  averring  the  false  character  of  such 
representations,  that  the  defendant  relied  thereon,  and  that  he 
would  not  have  entered  into  the  contract  bad  he  known  of  such 
defect. 

The  motion  to  strike  out  as  sham  was  granted  upon  the 
ground  that  the  defendant  had  deliberately  suppressed  the  fact  that 
a  test  had  been  made  at  the  time  false  representations  were  made,  in 
consequence  of  which  the  pleading  was  false.  If  the  present  answer 
averred  matters  which  would  constitute  a  defense  to  the  action, 
then  it  could  not  be  stricken  out  as  sham,  even  though  matter  had 
been  omitted  therefrom  which  was  material  to  the  defendant,  or  of 
which  only  a  part  had  been  averred.  The  pleading,  as  served, 
avers  a  material  representation  as  an  inducing  cause  to  the  entering 
into  the  contract,  viz.,  that  the  defendant  represented  that  he  had 
thoroughly  tested  the  lamp  and  that  it  would  work  practically  and 
was  valuable.  This  was  the  inducing  cause  which  prompted  the 
defendant  to  enter  into  the  engagement,  and  if  it  was  false  it  would 
avoid  the  contract.  The  answer  avers  reliance  on  the  representa- 
tions and  negatives  their  truthfulness.  This,  if  proved,  is  a  good 
defense,  and  under  the  pleadings  the  testimony  is  admissible.  {Pvh- 
lUhing  Co.  v.  S,  S.  Co,,  148  N.  Y.  39 :  Farmers  dk  Citizens^  Bomk 
V.  Sfi&mKm^  33  id.  69.) 

Assuming,  however,  that  the  court  was  justified  in  examining  the 
first  pleading  in  order  to  determine  whether  there  had  been  a 
deliberate  suppression  of  a  material  fact  which  would  render  the 
answer  sham,  we  think  that  such  examination  not  only  failed  to  dis- 
close such  fact,  but  that  it  also  constitued  matter  of  defense.  What 
is  therein  called  a  test  was  a  statement  of  what  was  done,  and  it 
appears  from  the  entire  allegation  that  it  was  insufficient  in  char- 
acter for  the  defendant  to  determine  whether  any  defect  existed  in 
the  lamp  or  not,    It  is  to  be  presumed  that  the  defendant  was  with- 
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out  information  upon  the  subject  and  the  plaintiff  was  possessed  of 
full  knowledge.  When  the  lamp  failed  to  work  in  the  test  to  which 
it  was  then  subjected,  as  averred  in  the  pleading,  the  plaintiff 
attributed  the  defect  to  a  cause  quite  independent  of  the  practical 
working  of  the  lamp  and  its  valves.  And  if  this  be  true,  as  we 
are  bound  to  assume  it  was,  then  it  necessarily  follows  that  such 
statement  and  representation  was  as  misleading  and  false  as  was  the 
representation  that  the  plaintiff  had  tested  the  lamp  and  that  it 
would  work  practically.  Instead,  therefore,  of  being  a  test  wliich 
would  conclude  the  defendant  from  thereafter  raising  any  question 
as  to  the  falsity  of  the  representations  in  respect  thereto,  it  consti- 
tuted an  additional  misrepresentation  as  misleading  and  damaging 
to  the  defendant  as  any  other,  and  if  established  upon  the  trial 
would  defeat  a  recovery  for  the  royalties  sought  to  be  recovered  in 
the  action.  In  no  view,  therefore,  was  the  court  justified  in  strik- 
ing out  this  answer  as  sham. 

It  follows  that  the  order  and  judgment  based  thereon  should  be 
reversed  and  set  aside,  with  costs  and  disbursements  to  the  appellant 

Van  Brunt,  P.  J.,  Patterson,  Inqraham  and  Lauohlin,  JJ., 
concurred. 

Order  and  judgment  reversed  and  set  aside,  with  costs  and  dis- 
bursements to  the  appellant. 


Thb  Union  National  Bank  of  Lewisburo,  Pennsylvania,  Appel- 
lant, V.  Mart  0.  Lbart,  as  Administratrix,  etc.,  of  Jambs  D. 
Leary,  Deceased,  Bespondent. 

Written  contract  cf  guaranty  —  when  a  connderation  therqfar  is  to  be  inferred 

from  ite  temu. 

Under  the  Statute  of  Frauds,  as  it  now  exists,  the  consideration  supporting  a  con- 
tract of  guaranty  must  be  expressed  in  the  written  contract  or  be  fairiy  infer- 
able therefrom. 

In  arriving  at  a  correct  construction  of  the  written  contract  all  of  the  facts  and 
circumstances  connected  with  its  delivery,  the  reasons  therefor  and  the  pur- 
pose to  be  accomplished  thereby  may  be  shown  by  parol  proof. 

In  an  action  brought  by  the  Union  National  Bank  of  Lewisburg,  Pennsylvania, 
to  charge  James  D.  Leary  upon  a  contract  of  guaranty  embraced  In  the  fol* 
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lowing  letter  written  by  Leary  to  one  Himmelrich,  tiie  preBident  of  the  plain- 
tiil  bank,  ''  The  Union  Nat.  Bank  of  Lewisburg,  Pa.,  now  holds  two  notes  of 
The  John  Good  Cordage  &  Machine  Co.  to  the  order  of  John  Good,  one  for 
$4,600  and  one  for  $2,500.  I  will  be  personally  responsible  for  the  payment  of 
the  two  notes,  with  interest,  within  a  reasonable  time  to  The  Union  Natn*l 
Bk.  of  Lewisburg,'  it  appeared  that  the  guaranty  was  executed  and  delivered 
pursuant  to  an  agreement,  made  between  Leary  and  Himmelrich,  by  which 
each  agreed  to  pay  one- half  of  the  amount  of  the  notes  and  interest  thereon 
and  receive  in  payment  therefor  bonds  of  the  John  Good  Cordage  and 
Machine  Company;  that  as  a  result  of  the  execution  and  delivery  of  the  guar- 
anty, the  plaintiff  forbore,  in  reliance  thereon,  to  enforce  payment  of  the  notes. 

Eekf,  that  the  language  of  the  instrument  of  guaranty  fairly  gave  rise  to  the 
inference  that  the  consideration  for  its  execution  was  the  agreement  to  forbear 
the  enforcement  of  the  notes  for  a  reasonable  time,  and  that  such  consideration 
was  sufficient  to  support  the  guaranty. 

Ingraham,  J.,  dissented. 

Appeal  by  tho  plaintiff,  The  Union  National  Bank  of  Lewisburg, 
Pennsylvania,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
defendant,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  2l8t  day  of  March,  1902,  upon  the  dismissal  of  the 
complaint  at  the  close  of  the  plaintiff's  evidence  on  a  trial  at  the 
New  York  Trial  Term. 

The  action  was  originally  brought  against  James  D.  Leary,  but 
he  having  died  during  the  pendency  of  the  action,  his  administra- 
trix  was  substituted  as  defendant  in  his  stead. 

Clifford  Wayne  Uartridge^  for  the  appellant. 

Leopold  WaUack  and  Alfred  A,  Cooh^  for  the  respondent. 

Hatch,  J. : 

The  plaintiff  brought  this  action  to  charge  James  D.  Leary, 
deceased,  with  liability  as  a  guarantor  of  payment  of  a  certain 
promissory  note,  bearing  date  March  6,  1897,  given  by  the  John 
Good  Cordage  and  Machine  Company  to  John  Good,  and  indorsed 
by  the  latter  to  the  plaintiff  in  the  action. 

After  judgment  was  rendered  herein  and  on  the  15th  day  of 
July,  1902,  this  action  was  revived  and  the  above-named  defendant, 
Mary  C.  Leary,  as  administratrix  of  James  D.  Leary,  deceased,  sub- 
stituted in  the  place  and  stead  of  said  defendant  James  D.  Leary, 
who  had  theretofore  died. 
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It  is  averred  in  the  complaint  that  after  the  making  and  delivery  of 
the  note  to  the  plaintifiF,  and  on  or  abont  the  16th  day  of  October^  1897^ 
the  defendant,  in  consideration  of  the  plaintiff's  extending  the  time 
of  payment  of  the  note,  guaranteed  its  payment ;  that  no  part  has 
been  paid  except  the  sum  of  $190.62  interest  thereon  from  January 
5, 1898 ;  that  payment  had  been  demanded  by  the  plaintiff  and  that 
the  defendant  has  refused  to  pay  the  same. 

By  the  averments  of  the  answer  it  is  made  to  appear  that  the  note 
in  suit  was  given  in  payment  for  two  other  promissory  notes 
executed  by  the  Cordage  and  Machine  Company  for  $10,000  each 
on  the  8th  day  of  October,  1894;  that  said  notes  were  subsequently 
taken  up  by  payments  thereon,  and  that  two  notes,  one  of  $4,500, 
the  note  in  suit,  and  one  for  $2,500,  were  given  for  the  balance  due 
and  unpaid  upon  the  two  promissory  notes  of  $10,000  each.  The 
note  in  suit  was  payable  on  demand.  Sometime  after  its  execution 
and  delivery  the  plaintiff  demanded  payment  of  the  maker,  and 
thereupon  James  D.  Leary,  deceased,  wrote  and  delivered  to  the 
plaintiff  a  letter  which  it  is  claimed  constitutes  a  valid  contract  of 
guaranty  and  is  the  contract  upon  which  this  action  is  sought  to  be 
maintained  against  the  defendant.  The  letter  bears  date  October 
16,  1897,  is  addressed  to  W.  D.  Himmelrich,  president  of  the  plain- 
tiff, and  is  in  the  following  language : 

"  The  Union  Nat.  Bank  of  Lewisburg,  Pa.,  now  holds  two  notes 
of  The  John  Good  Cordage  &  Machine  Co.  to  the  order  of  John 
Good,  one  for  $4,500  and  one  for  $2,500.  1  will  be  personally 
responsible  for  the  payment  of  the  two  notes,  with  interest,  within 
a  reasonable  time  to  The  Union  Natn'l  Bk.  of  Lewisburg. 

"  Respect,  youis, 

"  JAMES  D.  LEARY." 

Thereafter  said  Leary  paid  the  $2,500  note  and  the  interest  upon 
the  note  in  suit,  but  refused  upon  demand  to  pay  more,  and  there- 
upon this  action  was  instituted.  The  answer,  among  other  things, 
sets  up  the  Statute  of  Frauds.  A  trial  was  had  and  at  the  close  of 
the  plaintiff's  case  a  motion  wa«  made  by  the  defendant  to  dismiss 
the  complaint  upon  the  ground  that  the  contract  of  guaranty  was 
void  for  failure  to  comply  witli  the  provisions  of  the  statute ;  the 
particular  infirmity  being,  as  claimed,  that  no  consideration  was 
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expressed  in  the  contracts  This  presents  the  only  question  in  the 
case. 

In  the  revision  of  the  Statute  of  Frauds  in  1830  there  was 
inserted  a  provision  that  every  contract  thereunder  must  contain 
words  "  expressing  the  consideration."  (2  R.  S.  135,  §  2.)  The 
statute  so  remained  in  force  until  1863.  During  that  period  the 
courts  struggled  with  the  question  with  varying  results  as  to  whether 
under  the  amendment  it  was  permissible  to  imply  or  "  spell  out "  an 
inference  of  consideration  from  the  language  used  where  it  was  not 
expressed  in  terms.  {Church  v.  Brown^  21  N.  Y.  315.)  These 
words  of  the  statute  were  omitted  by  an  amendment  in  1863  (Chap. 
464).  Thereunder  it  was  held  that  by  virtue  of  the  amendment  it 
was  no  longer  necessary  that  a  contract  of  guaranty  should  express 
the  consideration,  either  expressly  or  by  inference,  and  that  it  could 
be  proved  by  evidence  aliunde  the  instrument.  (Speyers  v.  Lam- 
berty  1  Sweeny,  335.) 

The  Supreme  Court,  however,  in  CasUe  v.  Bea^dsley  (10  Hun, 
343),  refused  to  adopt  this  construction  of  the  statute,  holding,  in  a 
well-considered  opinion  by  Talcott,  J.,  that  the  effect  of  the  amend- 
ment of  1863  was  to  substantially  restore  the  statute  as  it  had  existed 
from  the  time  of  Charles  II ;  that  the  construction  to  be  given  was 
such  as  had  obtained  prior  to  the  amendment,  which  construction 
required  the  consideration  to  be  expressed  in  words,  or  be  fairly 
inferable  therefrom.  This  doctrine  was  approved  by  the  Court  of 
Appeals,  and  has  been  uniformly  followed  since  that  time.  {Barney 
V.  ForheSy  118  N.  T.  580,  and  cases  cited ;  Brumm  v.  Gilbert^  50 
App.  Div.  430.) 

Nothing  contained  in  Bradt  v.  Krank  (164  N.  Y.  515)  conflicts 
with  these  decisions.  Its  statement  is  to  be  construed  in  connection 
with  the  prior  determination  of  the  Court  of  Appeals,  and  the  set- 
tled rule  of  law  upon  that  subject.  Therein  it  was  held  that  the  con> 
sideration  must  exist  and  be  proved  before  a  recovery  could  be  had. 
This  simply  announced  the  doctrine  which  had  before  obtained.  The 
court  held  that  the  instrument  there  under  consideration  and  the 
circumstances  attending  its  execution  and  delivery  were  sufficient 
to  justify  the  court  to  infer  from  the  instrument  itself  a  considera- 
tion for  the  promise.  In  arriving  at  a  correct  construction  of  the 
instrument  all  of  the  facts  and  circumstances  connected  with  ita 
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delivery,  the  reasons  therefor,  and  the  purpose  to  be  accomplished 
may  be  shown  by  oral  proof.  {Coe  v.  Tough,  116  N.  T.  273 ;  Bar- 
ney  v.  Forhedj  s^ipra.)  Applying  this  rule  of  law  to  the  instmment 
in  question,  it  appears  by  the  answer  of  the  defendant  that  an  agree- 
ment was  made  between  James  D.  Leary,  deceased,  and  Himmel- 
rich,  that  each  wonld  pay  one-half  of  the  amount  of  the  notes  and 
interest  thereon  and  receive  in  payment  therefor  bonds  of  the  John 
Good  Cordage  and  Machine  Company,  and  that  thereafter  the  said 
James  D.  Leary,  deceased,  paid  the  note  of  $2,500  and  interest  and 
interest  on  the  note  for  $4,500  to  the  5th  day  of  January,  1898.  It  was 
disclosed  by  the  proof  that  pursuant  to  this  arrangement  the  guaranty 
in  question  was  executed  and  delivered.  The  proof  also  disclosed 
that,  as  a  result  of  the  execution  and  delivery  of  the  guaranty,  the 
plaintiff  forbore,  in  consideration  thereof,  the  enforcement  of  pay- 
ment of  the  note  and  held  the  same,  relying  upon  the  guaranty. 
The  language  of  the  guaranty  contemplates  that  such  would  be  the 
result  of  its  execution  and  delivery.  The  promise  is  not  to  pay  at 
once,  but  within  a  reasonable  time,  and  in  order  to  give  force  and 
effect  to  such  language  an  extension  of  time  was  necessary  for  a 
reasonable  period,  and  that  both  parties  so  understood  this  to  be  the 
effect  of  the  agreement  is  made  evident  by  this  fact  that  the  plain- 
tiff forbore  to  collect,  and  the  deceased,  acting  upon  the  liability 
which  he  had  assumed,  subsequently  paid  one  note  and  interest  upon 
the  other.  The  language  of  the  instrument  of  guaranty,  therefore, 
fairly  gives  rise  to  the  inference  that  the  consideration  for  its  execu- 
tion was  the  agreement  to  forbear  the  enforcement  of  the  notes  for 
a  reasonable  time.  That  such  an  agreement  furnishes  a  sufficient 
consideration  to  establish  liability  under  a  guaranty  is  settled  by 
authority.  {Strong  v.  Sheffi^,  144  N.  Y.  392 ;  Porter  v.  Thorn, 
30  App.  Div.  363 ;  Greene  v.  Odsll,  43  id.  494.) 

In  this  view  of  the  case,  it  necessarily  follows  that  a  cause  of 
action  against  the  said  defendant  James  D.  Leary,  deceased,  was 
established.     It  was,  therefore,  error  to  dismiss  the  complaint. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  O'Brien  and  McLaughlin,  JJ.,  concurred ; 
Inoraham,  J.,  dissented. 
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Ingbaham,  J.  (dissenting) : 

I  agree  with  Mr.  Justice  Hatch  as  to  the  legal  rules  applicable  to 
the  determination  of  this  question,  but  dissent  from  his  conclusion 
that  the  language  of  the  instrument  of  guaranty  gives  rise  to  the 
inference  that  the  consideration  for  its  execution  was  an  agreement 
to  forbear  the  enforcement  of  the  notes  for  a  reasonable  time.  In 
the  first  place,  there  was  no  proof  of  such  an  agreement.  When 
this  guaranty  was  given  the  notes  were  due  and  the  plaintiff  could 
have  proceeded  against  those  liable  upon  them  to  collect  the  amount 
due.  Himmelrich,  to  whom  the  letter  guaranteeing  the  payments 
of  the  notes  was  written,  was  the  president  of  the  plaintiff,  and  it 
seems  to  have  been  the  object  of  the  defendant's  intestate  to  protect 
him  from  blame,  because  he,  as  president  of  the  bank,  had  dis- 
counted these  notes.  There  had  been  an  understanding  between 
Leary,  the  defendant's  intestate,  and  Himmelrich  that  each  was  to 
pay  one-half  of  these  notes  to  the  bank,  but  I  can  find  no  evidence 
to  justify  a  finding  that  there  was  any  agreement  between  the  plain- 
tiff and  either  Leary  or  Himmelrich  to  suspend  the  right  to  enforce 
these  notes,  or  that  the  plaintiff  did  suspend  the  collection  of  the 
notes  upon  this  promise.  By  this  instrument  of  guaranty  Leary 
agreed  that  he  would  be  responsible  for  the  debt  of  another  which 
was  then  diie  and  payable  to  the  plaintiff.  There  was  no  proposal 
in  the  letter  of  guaranty  that  the  bank  should  suspend  the  collection 
of  the  notes  which  were  accepted  by  the  bank ;  nothing  but  the 
naked  promise  to  pay  the  notes  within  a  reasonable  time,  and  if 
there  is  any  force  in  the  rule,  which  I  understand  is  conceded  to  be 
established  in  this  State,  that  an  instrument  of  guaranty  must  con- 
tain, either  expressly  or  inferentially,  a  consideration,  it  seems  to  me 
that  this  instrument  fails  to  comply  with  the  statute  and  is  void. 

I  think  the  judgment  should  be  affirmed. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
Gvent 

App.  Div.— Vol.  LXXVII.        22 
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John  E.  Hunt,  Appellant  and  Respondent,  v.  Pbovident  Sav- 
ings Life  Assurance  Society  of  New  York,  Respondent  and 
Appellant. 

Life  insurance  —  action  by  the  ineured  to  rtfarm  the  policy  and  to  reeowr  it$  eurren- 
dor  talue  ae  reformed  —  he  acti  as  trtutee  for  the  beneficiary  —  right  cfan  aneignee 
of  the  beneficiary,  after  the  death  of  the  insured,  to  be  substituted  as  plaintiff  and 
to  serve  a  supplemental  complaint  asking  for  the  rtformation  of  the  pomcy  and  the 
recovery  of  the  amount  thereby  secured  to  be  paid. 

The  oomplaint  in  an  action  brought  by  William  Wilkinson  against  an  insnraDcc 
company  alleged  that,  in  1891,  the  defendant  issued  an  insurance  policy  to  him, 
and  represented  that  such  policy  provided  for  a  fixed  rate  of  premium^  pay- 
able quarterly;  that  in  December,  1898,  the  defendant  sent  the  plaintiff  a  notice 
demanding  payment  of  a  much  larger  premium  than  he  had  theretofore  paid; 
that  the  plaintiff  had  then  reached  the  age  of  sixty -seven  years,  and  that  it  was 
impossible  for  him  to  obtain  insurance  upon  his  life  in  any  reputable  insurance 
company,  except  at  a  greatly  increased  rate  of  premium. 

The  relief  demanded  was  that  the  policy  of  insurance  should  be  reformed,  if  it 
should  be  determined  that  the  defendant  was,  by  its  terms,  entitled  to  demand 
payment  of  premiums  at  an  increasing  rate,  or  that  the  policy  be  construed  to 
be  a  level  rate  policy,  not  subject  to  an  increasing  premium;  that  the  defend- 
ant be  required  to  accept  the  premium  at  the  level  rate,  as  paid  when  the 
policy  was  first  issued,  for  the  remainder  of  the  life  of  the  insured;  that  the 
plaintiff  recover  the  value  of  the  policy  as  reformed,  and  that  he  have  such 
other  and  further  relief  as  to  the  court  might  seem  just  and  equitable. 

The  policy  in  question  designated  Wilkinson's  three  sons  as  the  beneficiaries 
thereof,  and,  at  the  time  the  action  was  brought,  such  beneficiaries  had 
assigned  all  their  interest  in  it  to  Rebecca  Wilkinson.  After  Che  defendant 
had  answered  and  the  case  was  ready  for  trial,  Wilkinson  died.  His  wife, 
Rebecca  Wilkinson,  filed  with  the  defendant  proof  of  the  death  of  the  insured, 
and  subsequently  assigned  to  one  John  E.  Hunt  all  of  her  claim  under  the 
policy  of  insurance  and  all  her  right,  title  and  interest  in  the  cause  of  action 
then  pending.  Thereupon  Hunt  made  a  motion  for  an  order  reviving  the 
action  and  substituting  him  as  plaintiff  in  the  place  and  stead  of  said  Wilkin- 
son, and  also  for  leave  to  serve  a  supplemental  complaint  setting  up  the  facts 
in  relation  to  Wilkinson's  death  and  the  assignment  to  him  of  the  cause  of 
action,  and  asking  therein  for  judgment  that  the  policy  be  declared  to  be  a 
level  rate  policy  according  to  its  terms,  and  that  the  plaintiff  recover  judgment 
thereon  for  the  sum  of  $10,000,  which  was  the  whole  amount  secured  to  be  paid 
thereby  in  the  event  of  Wilkinson's  death. 

EM,  that  Wilkinson  stood,  in  relation  to  his  wife,  as  the  trustee  of  an  express 
trust,  within  the  provisions  of  section  449  of  the  Code  of  Civil  Procedure,  and 
that,  as  such,  the  action  was  properly  brought  in  his  name; 
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That  Hnnt,  having  succeeded  to  the  entire  claim  by  virtue  of  his  assignment, 
was  entitled  to  be  substituted  as  the  party  plaintiff  either  under  section  756 
or  section  757  of  the  Code  of  Civil  Procedure; 

That  Hunt  should  be  permitted  to  serve  the  supplemental  complaint; 

That  the  fact  that  such  complaint  demanded  a  reformation  of  the  policy  and  also 
sought  to  recover  the  sum  secured  to  be  paid  thereby  did  not  render  it 
objectionable; 

That  it  could  not  be  successfully  urged,  because  the  money  judgment  demanded 
by  the  proposed  supplemental  complaint  was  the  amount  secured  to  be  paid 
by  the  policy  in  the  event  of  Wilkinson's  death,  while  the  money  Judgment 
demanded  in  the  original  complaint  was  only  for  the  surrender  value  of  the 
policy,  that  the  purpose  of  the  proposed  supplemental  complaint  was  to  set 
up  a  new  and  totally  different  cause  of  action  from  that  averred  in  the  original 
complaint; 

That  the  cause  of  action  under  both  complaints  remained  the  same  and  that  the 
extent  of  recovery  was  alone  modified. 

Van  Bbunt,  P.  J.,  dissented. 

Appeal  by  the  plaintiflF,  John  E.  Hunt,  from  so  much  of  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  9th  day  of  September,  1902,  as  denies  the  plaintiff's  motion 
for  leave  to  serve  a  supplemental  complaint  setting  up  the  death  of 
the  former  plaintiff,  William  Wilkinson,  and  asking  for  further 
damages. 

Also  an  appeal  by  the  defendant,  the  Provident  Savings  Life 
Assurance  Society  of  New  York,  from  so  much  of  said  order  as 
substitutes  the  said  John  E.  Hunt  as  plaintiff  in  the  action  in  the 
place  and  stead  of  William  Wilkinson,  deceased,  and  revives  and 
continues  the  action  in  the  name  of  such  substituted  plaintiff. 

A.  Deloa  Kneeland^  for  the  plaintiff. 

H.  B.  Aldcroftt^  Jr,^  for  the  defendant. 

Hatch,  J. : 

This  is  an  equitable  action  commenced  by  William  Wilkinson, 
now  deceased,  by  the  service  of  a  summons  and  complaint  on  or 
about  the  27th  day  of  October,  1899,  for  the  purpose  of  obtaining 
a  reformation  of  a  policy  of  life  insurance  issued  by  the  defendant 
upon  the  life  of  Wilkinson,  and  to  recover  the  value  of  the  policy 
as  reformed  ;  also  to  obtain  an  accounting  for  premiums  paid,  and 
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for  such  other  reUef  as  the  facts  should  warrant.  It  appeared  by 
the  complaint  in  the  action  served  by  Wilkinson  that  he  had  been 
insured  by  the  defendant  corporation  and  held  a  policy  therein,  in 
which  the  premiums  required  to  be  paid  increased  in  amount  at 
irregular  intervals  as  the  age  of  the  insured  increased.  In  July, 
1891,  he  applied  to  the  defendant  to  surrender  such  policy  and 
obtain  instead  thereof  a  new  policy,  under  which  the  premiums 
would  fall  due  at  regular  intervals  and  should  not  increase  in 
amount.  Negotiations  were  had  to  that  end  between  the  assured 
and  the  agent  of  the  defendant,  resulting  in  an  agreement  upon  the 
part  of  the  defendant  to  issue  to  the  assured  a  policy  in  place  of 
the  one  then  held  by  him,  at  a  level  rate  premium  which  should  not 
increase  or  vary  during  the  life  of  the  assured.  After  such  negotia- 
tions and  agreement,  the  assured  surrendered  to  the  defendant  the 
policy  then  held  by  him,  and  received  in  place  thereof  a  new  policy 
which  was  represented  by  the  officers  and  agents  of  the  defendant 
to  be  on  the  level  rate  plan,  with  fixed  premiums  payable  quarterly. 
For  about  seven  and  one-half  years  after  the  delivery  of  this  policy 
tlie  assured  paid  to  the  defendant  a  fixed  rate  of  premium  in 
regular  quarterly  instalhnents.  In  December,  1898,  the  defendant 
sent  to  the  assured  a  notice  demanding  a  premium  largely  in 
excess  of  the  premiums  theretofore  paid  upon  the  last  policy. 
Before  the  premium  thus  demanded  became  due,  the  assured  ten- 
dered to  the  defendant  the  amount  of  premium  theretofore  paid 
upon  the  policy  at  the  level  rate ;  but  the  defendant  refused  to 
receive  the  same  and  insisted  upon  the  payment  of  premiums  as 
demanded  in  its  notice.  The  assured  had  then  reached  the  age  of 
sixty-seven  years,  and  it  was  impossible  for  him  to  obtain  insurance 
upon  his  life  in  any  reputable  insurance  company,  except  at  a 
greatly  increased  rate  of  premium.  Thereupon  he  brought  this 
action,  asking  for  a  reformation  of  the  policy  of  insuraiM^,  if  it 
should  be  determined  that  in  and  by  its  terms  the  defendant  was 
entitled  to  demand  and  receive  the  payment  of  premiums  at  an 
increased  and  increasing  rate,  or  tliat  the  policy  be  construed  and 
held  to  be  a  level  rate  policy  not  subject  to  an  increasing  premium, 
in  accordance  with  the  agreement  of  the  parties  as  made  at  the 
time  of  the  surrender  of  the  first  policy  ;  that  the  defendant  be 
required  to  accept  the  premium  at  the  level  rate,  as  paid,  when  the 
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policy  was  iirst  issued,  for  the  remainder  of  the  life  of  the  assured ; 
that  he  recover  the  value  of  the  policy  as  reformed,  aud  for  such 
other  and  further  relief  as  to  the  court  might  seem  just  and 
equitable. 

Under  the  policy,  the  subject  of  this  action,  the  plaintiffs  three 
sons  were  named  as  the  beneficiaries  therein.  By  an  assignment  in 
writing  under  date  of  February  18,  1897,  and  tiled  with  the  defend- 
ant, the  three  beneticiaries  transferred  all  their  interest  therein  to 
Rebecca  Wilkinson,  the  wife  of  the  assured.  The  defendant 
answered,  denying  the  material  allegations  of  the  complaint  and 
alleging  that  by  reason  of  the  assignment  to  Rebecca  Wilkinson,  the 
wife  of  the  plaintiff,  her  husband  was  not  the  real  party  in  interest, 
and  that,  as  the  holder  and  owner  of  the  policy,  she  was  the  only 
party  in  interest.  The  answer  further  averred  an  agreement  of 
settlement,  and  set  up  a  counterclaim,  praying  for  a  specific  perform* 
ance  of  such  agreement  and  for  other  and  further  relief.  The  plain^ 
tiff  served  a  reply  to  the  counterclaim  ;  the  issues  were  noticed  for 
trial,  and  the  cause  placed  upon  the  calendar.  Before  the  case  was 
reached  for  trial,  and  on  September  3,  1900,  the  plaintiff  died. 
Thereafter  Rebecca  Wilkinson  filed  with  the  defendant  proof  of  the 
deatli  of  the  assured,  and  in  December,  1901,  assigned  to  John  E. 
Hunt,  the  substituted  plaintiff,  all  of  her  claim  under  the  policy  of 
insurance  and  all  of  her  right,  title  and  interest  in  the  cause  of 
action  then  pending  thereon. 

On  June  9,  1902,  the  assignee.  Hunt,  moved  at  Special  Term,  on 
notice,  for  an  order  reviving  the  action  and  substituting  him  as 
plaintiff  in  the  place  and  stead  of  said  Wilkinson ;  asking  that  the 
summons  and  pleadings  in  the  action  be  amended  accordingly,  and 
also  for  leave  to  serve  a  supplemental  complaint  setting  up  facts  in 
relation  to  the  death  of  William  Wilkinson  and  the  assignment  to  him 
of  the  cause  of  action,  and  asking  therein  for  judgment  that  the  policy 
be  declared  to  be  a  level  rate  policy  according  to  its  terms  and  con- 
ditions, and  that  the  plaintiff  recover  judgment  thereon  for  the 
sum  of  $10,000  with  uiterest  and  costs.  The  court  granted  the 
motion  to  the  extent  of  substituting  Hunt  as  plaintiff  in  the 
action  and  continuing  the  same  in  his  name,  but  denied  leave  to 
serve  the  proposed  supplemental  complaint.  From  so  much  of  the 
order  as  denied  leave  to  serve  the  supplemental  complaint,  the  plain- 
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tiff  has  appealed ;  and  from  the  order  permitting  Hunt  to  be  snbsti- 
tituted  as  plaintiff,  continaing  the  action  in  his  name  and  amending 
the  pleadings  accordingly,  the  defendant  has  appealed. 

The  action,  as  originally  bronght  by  Wilkinson,  was  properly 
brought  in  his  name,  even  though  he  could  never  have  any  bene- 
ficial interest  in  the  proceeds  of  the  policy.  He  stood  in  relation  to 
his  wife  as  the  trustee  of  an  express  trust,  within  the  provisions  of 
section  449  of  the  Code  of  Civil  Procedure,  and  as  such  had  a  stand- 
ing to  maintain  the  action.  {Kerr  v.  Union  Mutual  Life  Ins.  Co.^ 
(>9  Hun,  393.)  And  Hunt,  as  the  successor  in  interest,  is  properly 
authorized  to  continue  the  action.  {Hale  v.  Shannon^  58  A  pp.  Div. 
247.)  So  far  as  the  substituted  plaintiff  is  merely  the  successor  to 
the  cause  of  action  set  up  in  the  original  complaint,  he  is  entitled  to 
be  substituted  as  party  plaintiff  by  virtue  of  section  757.  of  the  Code 
of  Civil  Procedure.  If  it  should  be  held  that  he  took  no  interest 
therein  as  the  successor  in  interest  of  Wilkinson  or  his  wife,  never- 
theless, he  holds  as  assignee  the  entire  claim  and  succeeds  to  all 
rights  and  interests  therein  by  virtue  of  his  assignment,  and  would, 
therefore,  be  properly  substituted  as  the  plaintiff  in  the  action  by 
virtue  of  the  provisions  of  section  756  of  the  Code.  It  is  evident, 
therefore,  that  the  plaintiff,  no  matter  how  his  status  be  viewed,  had 
the  right  to  be  substituted  as  plaintiff  in  the  action  and  to  prosecute 
the  same  to  judgment  for  the  relief  demanded.  The  order  to  this 
extent  will,  therefore,  be  sustained. 

We  are  also  of  opinion  that  the  substituted  plaintiff  should  have 
been  permitted  to  serine  the  supplemental  pleading,  as  he  is  entitled 
to  have  such  equitable  relief  in  the  action  as  his  proofs  establish  and 
also  to  recover  the  full  amount  secured  by  the  terms  of  the  policy  if 
the  liability  of  the  defendant  be  established  to  exist  thereunder.  It 
is  no  objection  to  the  complaint  or  to  the  right  of  recovery  that  it 
demands  a  reformation  of  the  instrument  which  is  the  subject  of  the 
action  and  also  asks  to  recover  the  sum  secured  to  be  paid  there- 
under. It  is  well  established  that  a  plaintiff  is  entitled  to  maintain 
such  an  action  for  such  relief.  {McCouhray  v.  St.  Paul  I*\  c6  M. 
Ins.  Co.^  50  App.  Div.  416 ;  affd.  on  appeal,  169  N.  Y.  590.) 

Leave  to  serve  the  supplemental  complaint  seems  to  have  been 
denied  by  the  learned  court  below  upon  the  ground  that  it  was 
sought  to  inject  a  claim  into  the  action  which  could  not  have  been 
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asserted  by  the  original  plaintiff  and  to  set  up  a  new  and  totally 
different  cause  of  action  from  that  averred  in  the  original  complaint. 
It  is  evident  that  this  ground  is  untenable.  It  is  to  be  observed  that 
the  action  as  originally  commenced  was  equitable  in  its  character. 
It  not  only  sought  to  obtain  a  reformation  of  the  contract  of  insur- 
ance, but  it  also  asked  that  the  plaintiff  be  awarded  damages  there- 
under, and  that  he  recover  the  amount  of  the  surrender  value  of  the 
policy.  This  cause  of  action  continues  to  exist;  the  supplemen- 
tal complaint  simply  seeks  to  plead  the  new  facts  which  have 
arisen  affecting  the  transaction  since  the  action  was  commenced. 
All  of  the  facts  sought  to  be  set  up  in  the  supplemental  com- 
plaint are  connected  with  and  directly  arise  out  of  the  contract 
between  the  assured  and  the  defendant ;  and  the  right  of  recovery 
in  the  substituted  plaintiff,  if  his  proof  shows  it  to  exist,  is 
based  entirely  upon  such  contract.  The  action  in  no  sense  ceases 
to  be  an  equitable  action.  The  substituted  plaintiff  stands  upon  his 
right  to  a  reformation  of  the  policy  of  insurance.  The  right  to 
recover  the  whole  amount  of  the  sum  secured  to  be  paid  by  its 
terms  is  based  upon  the  contingency  for  which  it  provided,  to  wit, 
the  death  of  the  assured.  The  character  of  the  relief  demanded  is 
not  other  or  different,  except  in  degree,  from  the  character  of  the 
relief  demanded  by  the  assured  in  his  action.  Therein  he  asked  for 
reformation  and  a  money  judgment.  In  the  proposed  supplemental 
complaint  the  same  reformation  is  asked  and  a  money  judgment 
is  demanded.  The  amount  of  the  latter  demand  is  increased,  but 
that  does  not  change  the  character  of  the  action  from  what  it  was 
before.  The  assured  demanded  the  recovery  of  a  money  judgment, 
based  upon  a  breach  of  contract  by  the  defendant,  and  such 
recovery,  by  virtue  of  the  terms  of  the  contract,  was  all  he  was 
entitled  to  recover  at  that  time.  Upon  his  death,  such  right  was 
immediately  enlarged,  but  was  not  changed  —  the  right  to  recover 
it  in  each  instance  being  based  upon  the  terms  of  the  contract. 
Consequently,  the  cause  of  action  under  the  proposed  snpplemental 
complaint  remains  the  same  ;  the  degree  of  recovery  alone  may  be 
modified.  It  is  a  well-settled  equitable  rule  that  where  a  cause  of 
action  in  equity  exists,  and  a  proper  action  is  brought  to  assert 
such  right,  the  court  will  continue  to  exercise  its  jurisdiction  over 
the  same  and  administer  relief  thereunder  to  the  end  of  the  case, 
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upon  the  facts  as  they  exist  at  the  termination  of  the  litigation. 
{Peck  V.  Goodherlett,  109  N.  Y.  180 ;  Pond  v.  Harwood,  13a  id. 
111,120.) 

In  the  case  relied  upon  by  the  court  below  {Li/ndenheim  v.  N,  Y. 
Elevated  R.  M,  Co,^  28  App.  Div.  170)  the  whole  nature  of  the 
action  was  sought  to  be  changed  from  an  action  at  law,  and  one 
triable  by  a  jury,  to  an  action  in  equity  to  obtain  an  injunction. 
Under  such  circumstances  it  was  properly  held  that  a  supplemental 
pleading  was  not  permissible  which  worked  such  a  result.  Bu%h 
V.  O'Brien  (58  App.  Div.  118),  relied  upon  by  the  defendant, 
illustrates  the  rule  in  a  different  form.  The  cause  of  action  therein 
attempted  to  be  set  up  by  the  supplemental  pleading  did  not  exist 
when  the  action  was  brought.  It  averred  a  cause  of  action  based 
upon  an  entirely  different  provision  of  law  not  involved  in  the  first 
action,  against  other  parties,  not  then  in  existence  nor  affected  by 
it,  and  was  based  upon  a  different  state  of  facts.  It  was  properly 
held  that  it  was  a  new  cause  of  action.  All  the  cases  relied  upon 
by  the  defendant  and  the  learned  court  below  fall  within  the  prin- 
ciples announced  in  the  last  two  cases.  They  are  all  without  appli- 
cation here,  for  reasons  already  stated.  The  facts  in  this  case 
bring  it  clearly  within  the  provisions  of  section  544  of  the  Code 
of  Civil  Procedure,  and  the  supplemental  pleading  was,  therefore^ 
authorized. 

It  follows  that  the  order  of  substitution  should  be  affirmed,  and 
that  part  of  the  order  denying  leave  to  serve  a  supplemental  com- 
plaint should  be  reversed,  with  ten  dollars  costs  and  disbursements, 
and  the  motion  granted,  with  ten  dollars  costs  to  the  plaintiff. 

O'Brien,  Ingbaham  and  McLaughlin,  JJ.,  concurred;  Van 
Brunt,  P.  J.,  dissented. 

Order  of  substitution  affirmed,  and  that  part  of  order  denying 
leave  to  serve  supplemental  complaint  reversed,  with  ten  dollars 
costs  and  disbursements,  and  motion  granted,  with  ten  dollars  costa 
to  plaintiff. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Acconnt  of  Mary  ,174  ny  15| 
E.  F1TZSIMON8,  as  Administratrix  de  bonis  non  of  Ann  Cassidy^T  77  345 
Deceased,  Appellant.  ^ ' 

L  T^KWTON  Williams,  Attorney  for  Michael  McNally,  Individu- 
ally, and  for  Michael  McNally  and  William  Harrigan,  as^ 
Administrators,  etc.,  of  John  P.  McNally,  Deceased,  Respondent. 

Champerty  —  agreement  by  an  attorney  to  pay  out  of  his  eompeneaiion  a  debt  of  the 
client  —  agreement  by  an  attorney  to  pay  costs —  unconscionable  contract, 

A  provision  in  an  attorney's  contnict  of  retainer,  by  which  the  attorney  agrees 
to  pay  out  of  the  compensation  to  be  paid  to  him  pursuant  to  the  contract  all 
moneys  due  from  the  client  to  his  former  attorney,  renders  the  contract  cham- 
pertous  under  section  74  of  the  Code  of  Civil  Procedure. 

An  agreement  by  which  an  attorney  at  law  retained  to  protect  the  interests  of  a 
person  entitled  to  a  one-third  interest  in  a  decedent's  estate,  which  is  large,  on 
the  Judicial  settlement  of  the  admiDistrator's  accounts,  is  to  receive  as  com- 
pensation for  his  services  fifty  per  cent  of  the  moneys  which  his  client 
receives  from  the  estate,  is  unconscionable,  and  where  the  client  effects  a  settle- 
ment of  the  controversy  without  the  consent  of  the  attorney,  the  court  will 
not  permit  the  attorney  to  defeat  the  settlement,  but  will  relegate  him  to  his- 
remedy  against  the  client. 

SerntHe,  that  a  provision  in  an  attorney's  contract  of  retainer,  by  which  the  attor- 
ney agrees  to  pay  the  costs  of  the  litigation,  renders  the  contract  void. 

Appeal  by  Mary  £.  Fitzsimons,  as  administratrix  de  bonis  non 
of  Ann  Cassidy,  deceased,  from  an  order  of  the  Surrogate's  Court 
of  New  York  county,  entered  in  said  Surrogate's  Court  on  the  7th 
day  of  July,  1902,  denying  the  motion  of  said  administratrix  for 
an  order  withdrawing  the  objections  of  Michael  McNally,  individu- 
ally and  as  administrator,  etc.,  of  John  P.  McNally,  deceased,  to 
the  account  of  Mary  E.  Fitzsimons,  as  administratrix  of  Ann 
Cassidy,  deceased. 

Ann  Cassidy  died  in  August,  1897,  leaving  property  real  and 
personal.  The  heirs  surviving  were  Peter  A.  Cassidy,  a  brother^ 
Mary  E.  Fitzsimons,  a  sister,  and  John  P.  McNally  a  nephew,  each 
entitled  to  one-third  of  her  estate.  The  last  named  was  a  lunatic 
who  for  several  years  before  his  aunt's  death  was  confined  in  an 
asylum.  Peter  A.  Cassidy  the  brother,  was  appointed  administrator 
of  the  estate  of  Ann  Cassidy,  deceased,  and  after  his  appointment 
died,  and  the  said  Mary  E.  Fitzsimons  was  appointed  in  his  place 
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administratrix  de  bonis  nan.  After  this  last  appointment,  John  P. 
McNallj  died  in  the  asylum,  leaving  as  his  only  next  of  kin  his 
father,  Michael  McNally ;  and  the  latter  with  one  William  Harrigan 
were  appointed  administrators  of  the  estate  of  John  P.  McNallj, 
deceased.  As  such  administrators  they  commenced  proceedings  in 
the  Surrogate's  Court  to  compel  Mary  E.  Fitzsimons  to  render  an 
account  as  administratrix,  which  resulted  in  an  order  requiring  her 
to  file  such  an  account,  to  which,  when  filed,  objections  were  made 
by  Michael  McNally,  as  administrator  and  individually.  Thereafter 
the  account  and  objections  were  sent  to  a  referee  and  while  the 
matter  was  there  pending,  McNally  withdrew  his  objections  and 
consented  that  the  account  be  settled  and  allowed  as  filed.  He  also 
executed  a  general  release  to  Mary  E.  Fitzsimons  of  all  claims 
against  the  estate  of  Ann  Cassidy. 

The  administratrix  then  made  a  motion  before  the  referee,  based 
on  the  release  and  consent,  for  a  report  approving  the  account,  which 
motion  was  opposed  by  I.  Newton  Williams,  the  attorney  for 
McNally,  who  was  also  attorney  for  McNally  and  Harrigan,  as 
administrators,  on  the  ground  that  he  had  a  lien  on  the  fund  which 
McNally  could  not  release  or  settle.  In  opposing  the  motion  he 
introduced  an  agreement  dated  July  21st,  1901,  upon  which  the 
alleged  lien  was  based  and  which  provided,  so  far  as  it  is  necessary 
to  be  considered  upon  this  appeal,  that  he  was  to  be  paid  ^^  as  full 
compensation  for  his  services,  one-half  of  any  and  all  property  both 
real  and  personal,  which  the  said  Michael  McNally  inherited,"  and 
that  the  latter  for  that  purpose  conveyed  and  assigned  and  set  over  to 
him,  or  his  assigns,  '^  one-half  of  all  property  both  real  and  personal, 
which  he,  the  said  Michael  McNally,  has  inherited,  has  received  or 
will  receive  as  an  heir  at  law  or  otherwise,  in  and  to  the  said  estate  of 
Ann  Cassidy  and  Patrick  Cassidy  her  father,  or  which  he  is  entitled 
to  by  virtue  of  his  right  of  curtesy  in  and  to  any  lands  inherited  by 
his  wife,"  and  that  the  said  Williams  accepts  the  said  employment 
and  "  agrees  to  pay  out  of  his  compensation  any  and  all  claims  or 
charges  which  Mr.  Robert  S.  Pelletreau  may  have  against  the  said 
Michael  McNally." 

The  referee  refused  to  grant  the  motion  on  the  ground  of  want 
of  power,  and  thereafter  it  was  made  before  the  surrogate,  who 
denied  it,  and  from  the  order  thus  entered  this  appeal  is  taken. 
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Bayard  Z.  Peck^  for  the  appellant. 
/".  Newton  Williams^  for  the  respondent. 

O'Brien,  J. : 

The  extent  of  an  attorney's  lien  and  its  bearing  upon  the  legal 
fights  of  a  client  to  settle  an  action  or  special  proceeding  without 
the  attorney's  consent,  we  deem  it  unnecessary  to  pass  upon,  in  view 
of  the  conclusion  at  which  we  have  arrived  with  respect  to  the 
validity  of  the  agreement  upon  which  the  alleged  lien  is  based.  The 
<*.on8ideration  for  the  fifty  per  cent  interest  which  the  attorney  was 
Co  obtain  in  McNally's  share  of  the  estate,  both  individually  and  as 
Administrator,  was  the  obligation  on  the  part  of  the  attorney  to 
prosecute  the  action  and  ^^  to  pay  out  of  his  compensation  any  and  all 
ijlaims  or  charges  which  Mr.  Robert  S.  Pelletreau  may  have  against 
the  said  Micliael  McNally  as  heretofore  agreed  npon."  It  appears 
that  the  gentleman  named  was  the  former  attorney  of  McNally, 
who  had  rendered  services  and  continued  to  do  so  in  conjunction 
with  Mr.  Williams  after  the  latter's  retainer  under  the  agreement 
set  forth.  A  part  of  the  consideration,  therefore,  underlying  the 
agreement  was  the  promise  by  Mr.  Williams  to  pay  out  of  his  own 
compensation  whatever  was  due  or  should  become  due  to  Mr.  Pelle- 
treau for  legal  services  and  discharge  McNally  from  all  liability  to 
said  Pelletreau. 

In  addition,  therefore,  to  the  legal  services  to  be  rendered  by  Mr. 
Williams,  we  have  as  an  inducement  for  the  conduct  of  the  litigation 
by  him  and  for  the  agreement  executed  by  McNally,  the  discharge 
of  the  latter  from  all  liability  to  Pelletreau  and  the  assumption  by 
Mr.  Williams  of  whatever  debt  was  then  due  or  that  might  become 
due  to  Pelletreau.  Although  there  is  no  express  language  in  the 
agreement  by  which  Mr.  Williams  is  to  pay  the  costs  and  disburse- 
ments that  might  be  incurred  in  the  litigation,  it  is  significant  that 
the  agreement  does  not  expressly  impose  that  obligation  on  McNally. 
Had  it  appeared  or  could  it  be  legally  inferred  that  the  obligation 
to  pay  the  same  rested  upon  the  attorney,  this,  under  the  authori- 
ties, would  have  rendered  the  agreement  void.  {Rossman  v.  Sea/^er^ 
41  App.  Div.  603 ;  Brotherson  v,  Consalus,  26  How.  Pr.  213.) 

The  question  remains,  however,  whether  the  provision  exonerat- 
ing the  defendant  McNally  from  all  obligations  to  his  former  attor- 
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ney  and  the  provision  by  which  Mr.  Williams  agrees  to  discharge 
whatever  is  dne  or  might  accrue  to  such  attorney,  renders  the  agree- 
ment void.  By  section  74  of  the  Code  of  Civil  Procedure  it  is  pro- 
vided :  "  An  attorney  or  counsellor  shall  not  by  himself  or  by  or  in 
the  name  of  another  person,  either  before  or  after  action  brought, 
promise  or  give  or  procure  to  be  promised  or  given  a  valuable  con- 
sideration to  any  person  as  an  inducement  to  placing  or  in  consider- 
ation of  having  placed  in  his  hands,  or  in  the  hands  of  another  per- 
son, a  demand  of  any  kind  for  the  purpose  of  bringing  an  action 
thereon.  But  this  section  does  not  apply  to  an  agreement  between 
attorneys  and  counsellors  or  either  to  divide  between  themselves  the 
compensation  to  be  received."  After  quoting  this  section,  it  was 
said  in  reference  thereto  in  Oishei  v.  Lazzarone  (40  X.  Y.  St.  Eepr. 
660,  662) :  '^  That  no  cause  of  action  can  arise  out  of  a  transaction 
thus  prohibited  by  statute  is  such  a  plain  proposition  as  hardly  to 
require  the  citation  of  authority  to  support  it.  But  such  authority 
may  be  found  in  Baldwin  v.  Lataon  (2  Barb.  Ch.  306) ;  Wetmore 
V.  liegeman  (88  iN".  Y.  73) ;  Browning  v.  Marvin  (100  id.  144)." 

Section  74  in  express  terms  permits  an  agreement  between  attor- 
neys to  divide  the  compensation  to  be  received ;  but  in  this  case  the 
agreement  was  not  between  the  attorneys,  but  was  one  between  a 
client  and  one  attorney  by  which  the  latter  agreed  to  discharge  the 
obligation  of  the  client  as  an  inducement  to  and  a  consideration  for 
his  retainer.  We  have  not  had  brought  to  our  attention  any  judicial 
determination  of  the  exact  meaning  to  be  ascribed  to  the  words 
"  valuable  consideration  "  as  used  in  section  74  of  the  Code,  but,  we 
think  it  requires  no  extended  argument  to  demonstrate  that  an  agree- 
ment to  pay  the  debt  of  another  to  a  third  person  is  a  valuable  con- 
sideration. If  tlie  attorney  had  contracted  to  pay  a  given  sum  for 
the  discharge  of  the  former  attorney's  claim,  without  regard  to  the 
sources  from  which  it  was  to  be  received,  it  would  constitute  an 
agreement  to  pay  money  in  consideration  of  the  retainer,  and  would 
be  in  every  sense  of  the  word  a  valuable  consideration  for  procur- 
ing himself  to  be  retained.  The  source  from  which  the  money  is  to 
come  cannot  change  the  fact.  Whether  the  consideration  be  paid 
out  of  the  money  which  he  is  to  receive  from  the  transaction  or 
independent  of  it,  is  not  of  consequence ;  the  fact  remains  that  the 
money  which  he  uses  pays  this  indebtedness  and  is  aside  of  the  serv- 
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ices  which  the  attorney  is  to  render,  and  it  makes  no  diflfereuce  from 
which  particular  fund  he  pays  the  money ;  it  is  none  the  less  his 
money,  and  none  the  less  a  consideration,  even  though  he  take  it 
from  the  portion  which  he  is  to  receive  as  a  result  of  the  litigation. 
This  feature,  we  think,  renders  the  agreement  champertous. 

There  is  another  vice  inherent  in  tliis  agreement  which  renders  it 
unenforcible.  In  consideration  of  what  the  attorney  is  to  do,  the 
client  is  induced  to  enter  into  an  agreement  by  the  terms  of  which 
he  is  to  pay  over  to  the  attorney  as  his  compensation  one-half  of  his 
interest  in  what  is  stated  to  be  a  large  estate.  Such  an  agreement, 
upon  its  face,  seems  to  us  to  be  unconscionable.  We  have  not  over- 
looked the  language  of  section  66  of  the  Code  of  Civil  Procedure, 
which  provides  that  an  attorney  has  a  lien  upon  his  client's  cause  of 
action,  and  says  that  "  the  compensation  of  an  attorney  or  counsellor 
for  his  services  is  governed  by  agreement,  express  or  implied,  which 
is  not  restrained  by  law."  By  this  agreement  the  attorney  is  to 
receive  as  compensation  fifty  per  cent  of  what  the  client  shall  obtain 
as  his  interest  in  the  estate  involved  in  the  proceeding.  We  are 
aware  that  of  late  the  payment  of  large  fees  has  been  sanctioned  by 
courts,  but  no  case  has  been  brought  to  our  attention  which  has 
gone  to  the  eartent  of  upholding  a  fee  of  one-half  the  client's  cause 
of  action,  and  now  that  the  question  is  squarely  presented  whether 
such  an  agreement  is  conscionable,  we  think  it  would  not  be  in  the 
interest  of  public  policy  or  professional  ethics  to  place  the  seal  of 
approval  upon  it. 

The  question  which  we  are  considering  was  to  some  extent  involved 
in  Coughlin  v.  New  York  Central  cfe  //.  li.  R.  R.  Co.  (71  N.  Y.  450), 
which  was  a  negligence  case  where  an  attorney  liad  an  agreement  for 
a  contingent  fee  of  fifty  }>er  cent,  and  wherein  the  question  of  allow- 
ing him  to  enforce  his  lien  as  an  attorney  under  such  an  agreement 
was  considered.  It  was  therein  held  that  the  lien  of  the  attorney 
did  not  attach  and  could  not  be  enforced  because  the  action  for 
negligence  was  not  in  its  nature  assignable,  but  in  the  course  of  the 
opinion  it  was  said  :  "  Still,  an  agreement  to  divide  the  recovery  in 
such  a  case  would  attach  itself  to  the  judgment  when  recovered,  and 
give  the  attorney  an  equitable  interest  therein."  Two  comments, 
however,  are  necessary  with  reference  to  that  decision.  One  is,  that 
the  question  of  the  validity  of  the  agreement  was  not  considered, 
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the  attorney  having  been  denied  relief  upon  another  ground,  and 
the  language  quoted,  therefore,  was  obiter  dicta.  The  second  is, 
that  giving  to  the  language  used  its  most  extended  meaning  and 
effect,  it  would  have  no  application  to  an  agreement  such  as  this, 
wherein  the  client's  interest  is  fixed  and  determined  and  the  contro- 
versy is  confined  principally  to  the  amount  which  he  is  to  receive. 
Here  it  is  alleged  that  the  estate  to  be  divided  is  a  large  one,  con- 
sisting of  both  real  and  personal  property,  in  which  the  client  who 
made  the  agreement  had  an  undoubted  interest  of  one-third. 

As  said  in  Broth^raon  v.  Conaalvs  {supra) :  "  While  the  relation 
of  attorney  and  client  continues  the  court  will  carefully  scrutinize 
the  dealings  and  contracts  between  them  and  guard  the  client's  rights 
against  every  attempt  by  the  attorney  to  secure  an  advantage  to 
himself  at  the  expense  of  the  client.  Nor  is  it  necessary  in  such 
case  for  the  client  to  show  actual  *  *  *  fraud  in  order  to 
obtain  relief,  but  the  law  will  presume  in  his  favor  so  soon  as  the 
confidential  relation  is  shown  to  have  existed  at  the  time  of  the 
transaction  complained  of.  This  rule  has  its  foundation  on  princi- 
ples of  public  policy  and  is  adhered  to  by  the  courts  with  the  utmost 
rigor."  (Story's  Eq.  Jur.,  §§  308-324 ;  Starr  v.  Vamderheydeii^  9 
Johns.  253 ;  Seymour  v.  Ddancy^  3  Cow.  527 ;  Laming  v.  JRusseUy 
13  Barb.  524 ;  Bergen  v.  UdaU^  31  id.  9 ;  Evans  v.  Ellis^  5  Denio, 
640;  Wendell  v.  Van  Rensselaer^  1  Johns.  Ch.  344;  Howell  v. 
Ransom^  11  Paige,  538;  Dent  v.  Bennett^  7  Simons,  539;  Hclman 
V.  Loynes^  27  Eng.  Law  &  Eq.  168 ;  Ford  v.  Harrington^  16  N.  T. 
285 ;  Sears  v.  Shafer,  6  id.  272.) 

In  Story's  Equity  Jurisprudence  it  was  said  (Vol.  1,  §  311  etseq.): 
"  As  to  the  relation  of  client  and  attorney  *  *  *  the  law  with 
a  wise  providence  not  only  watches  over  all  the  transactions  of  par- 
ties in  this  predicament,  but  often  interposes  to  declare  transactions 
void  which  between  other  persons  would  be  held  unobjectionable. 
*  *  *  The  burthen  of  establishing  its  perfect  fairness,  adequacy 
and  equity  is  thrown  upon  the  attorney  upon  the  general  rule  that 
he  who  bargains  in  a  matter  of  advantage  with  a  person  placing 
a  confidence  in  him  is  bound  to  show  that  a  reasonable  use  has  been 
made  of  that  confidence ;  a  rule  applying  equally  to  all  persons 
standing  in  confidential  relations  with  each  other."  So  in  Eord 
v.  Harrington  (16  N.  Y.  285)  it  was  held,  where  an  attorney 
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had  procnred  a  conveyance  of  land,  that  although  the  law  would 
not  relieve  either  party  against  the  other  where  they  stood  upon  an 
equal  footing,  yet  the  rule  prohibiting  an  attorney  from  obtaining 
any  advantage  in  a  transaction  with  his  client  must  prevail. 

Our  conclusion  is  that  the  agreement  here  in  question  should  not 
be  sanctioned  or  enforced  as  against  the  representatives  of  the 
estate  who  are  strangers  to  it  and  who  would  be  put  to  trouble  and 
expense  in  preventing  litigation  as  against  them  based  upon  it. 
Upon  the  ground,  therefore,  that  the  agreement  is  unconscionable 
and  is  one  that  the  court  should  not  sanction  or  enforce,  we  think 
that  the  motion  before  the  surrogate  should  have  been  granted,  leav- 
ing the  attorney  to  his  remedy  as  against  the  client  to  obtain  just 
compensation  for  the  services  rendered. 

The  order  accordingly  should  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  granted,  with  ten  dollars  costs. 

Van  Brunt,  P.  J.,  Ingbaham,  McLaughlin  and  Hatch,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


In  the  Matter  of  the  Application  of  the  Board  of  Public  Improvb- 
hents  of  the  City  of  New  York,  by  the  Corporation  Counsel, 
Relative  to  Acquiring  Title  by  the  City  of  New  York  for  the  Use 
of  the  Public  to  Certain  Lands  on  the  Northerly  Side  of  Fifty- 
ninth  Street  and  the  Southerly  Side  of  Sixtieth  Street,  etc.,  as 
a  Site  for  the  Construction  and  Permanent  Location  of  a  Suspen- 
sion Bridge  over  the  East  River,  between  the  Boroughs  of  Man- 
hattan and  Queens,  Known  as  Bridge  No.  4. 

The    City    of    New  York,    Appellant ;    Alfred    M.    Downes, 

Respondent. 

Commission  to  condemn  land  in  Nevo  York  city  —  the  clerks  tJiereofare  to  be  fur- 
nished by  the  corporation  counsel. 

Section  1  of  chapter  898  of  the  Laws  of  1896,  making  it  the  duty  of  the  corpora- 
tion counsel  of  the  city  of  New  York  to  furnish  the  necessary  clerks  to  com- 
missioners appointed  in  condemnation  proceedings  instituted  on  behalf  of  the 
dty,  was  not  repealed,  either  expressly  or  impliedly,  by  the  Greater  New  York 
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charter  (Laws  of  1897,  chap.  878)  and  is  still  in  force.  Consequently,  commis- 
sioners of  estimate  and  assessment  appointed  in  a  proceeding  instituted  by  the 
city  of  New  York  to  acquire  title  to  certain  lands  for  the  construction  of  East 
River  Bridge  No.  4  had  no  power  to  appoint  a  clerk  to  perform  the  clerical 
work  of  the  commission,  and  a  clerk  so  appointed  by  them  is  not  entitled  to 
enforce  payment  of  his  fees  from  the  city. 

Appeal  by  The  City  of  New  York  from  an  order  of  the  Supreme 
Court,  made  at  the  New  York  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  2l8t  day  of 
August,  1902,  taxing  the  bill  of  expenses  of  Alfred  M.  Downes, 
tlie  clerk  appointed  by  the  commissioners,  at  the  sum  of  $250  per 
month  for  two  months. 

Theodore  Connoly^  for  the  appellant. 

Thomas  E,  Hushy  for  the  respondent. 

Inqraham,  J. : 

This  proceeding  was  instituted  by  the  city  of  New  York  to 
acquire  title  to  certain  lands  for  the  construction  of  the  East  Kiver 
Bridge  No.  4.  The  corporation  counsel  supplied  to  the  commission 
a  clerk  to  perform  the  clerical  work  of  the  commission  who  was 
paid  a  regular  salary  by  the  city.  The  commission,  however, 
appointed  the  respondent  clerk  to  the  commission  at  a  salary  of 
$250  per  month.  Tlie  chairman  of  the  commission  subsequently 
•certified  that  the  reasonable  value  of  the  services  of  the  respondent 
was  $500,  and  the  court  in  this  proceeding  has  taxed  the  bill  of  the 
-clerk  appointed  by  the  commission  at  that  sum  for  the  services  per- 
formed between  the  29th  day  of  April,  1902,  and  the  29th  day  of 
June,  1902,  inclusive.  Counsel  for  the  city  insisted  that  the  com- 
missioners had  no  power  to  appoint  a  clerk,  but  that  the  law  requires 
the  corporation  counsel  to  furnish  such  clerks  as  are  needed  by  the 
commission,  and  that  he  had  furnished  a  clerk  as  required.  By 
section  1  of  chapter  393  of  the  Laws  of  1896  it  is  provided  that 
"  in  all  proceedings  *  *  *  which  may  hereafter  be  instituted 
for  the  acquisition  of  any  right,  title  or  interest  in  any  property  for 
public  purposes  by  the  city  of  New  York  *  *  *  it  shall  be  the 
duty  of  the  counsel  to  the  corporation  to  furnish  to  the  commis- 
sioners  of  estimate  and  assessment  or  commissioners  of  appraisal 
or  such  other  commissioners  as  may  have  been  or  may  be  appointed 
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in  any  such  proceeding  wherein  clerks  and  Burveyors  have  not 
already  been  appointed,  such  necessary  clerks,  surveyors  and  other 
employes,  and  to  provide  such  suitable  offices  as  they  may  require 
to  enable  them  to  fully  and   satisfactorily  discharge  the  duties 
imposed  upon  them."     This  provision  was  not  expressly  repealed  by 
the  New  York  charter  of  1897  (Laws  of  1897,  chap.  378),  but  the 
respondent  claims  that  it  was  repealed  by  implication.    Section 
1447  of  that  charter  provides  that  '^  the  amounts  of  the  awards  made 
in  a  proceeding  brought  under  this  chapter  for  the  value  of  lands 
and  interests  therein  taken  hereunder  shall  be  paid  out  of  the  fund 
created  by  the  act  authorizing  the  acquirement  of  the  said  lands  or 
interests  therein,  and  the  money  for  the  payment  thereof,  together 
with  the  fees  of  the  commissioners  of  estimate,  the  compensation 
of  such  necessary  clerks  or  assistants  as  they  may  employ,  and  all 
other  necessary  expenses  in  and  about  the  special  proceeding  insti- 
tuted under  this  chapter,  including  the  fees  of  counsel  employed  by 
the  corporation  counsel  in  the  proceeding  and  all  other  reasonable 
expenses  incurred  by  said  corporation  counsel  in  the  conduct  of  said 
proceeding,  shall  be  also  paid  out  of  the  said  fund  so  provided."    By 
section  1608  of  the  charter  the  provisions  of  the  Consolidation  Act 
were  only  repealed  "  so  far  as  any  provisions  thereof  are  inconsistent 
with  the  provisions  of  this  act,    *    *    *    and  no  further,"  and 
section  1609  provides  that  '^  the  mere  omission  from  this  act  of  any 
previous  acts  or  of  any  of  the  provisions  thereof,  including  said  con- 
solidation act  of  eighteen  hundred  and  eighty-two,  relating  to  or 
affecting  the  municipal  and  public  corporations  or  any  of  them 
which  are  herein  united  and  consolidated,  shall  not  be  held  to  be  a 
repeal  thereof."     We  think  that,  under  these  provisions,  section  1 
of  the  act  of  1896  was  still  in  force.     By  the  act  of  1896  it  was 
made  the  duty  of  the  counsel  to  the  corporation  to  furnish  to  the 
commissioners  of  estimate  and  assessment,  or  the  commissioners  of 
appraisal,  "  such  necessary  clerks,  surveyors  and  other  employes ; " 
and  nothing  in  the  charter  expressly  repeals  this  provision,  and  the 
mere  fact  that  it  was  not  repeated  in  the  charter  could  not  be  held 
to  be  a  repeal  thereof.     The  provision  (§  1447)  requiring  the  pay- 
ment of  the  fees  of  the  commission,  the  compensation  of  such  neces- 
sary clerks  or  assistants  as  they  may  employ,  and  the  other  neces- 
App.  Div.— Vol.  LXXVII.        23 
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fiary  expenses  of  proceedings,  out  of  a  certain  fund  provided  for 
the  payment  of  the  awards  for  lands  taken,  is  not  at  all  inconsistent 
with  the  provision  that  the  clerks  that  they  appoint  are  to  he  the 
clerks  furnished  by  the  counsel  to  the  corporation  under  the  pro- 
visions of  the  act  of  1896.  We  do  not  think  that  it  was  the  inten- 
tion of  the  Legislature  to  repeal  the  act  that  provided  that  the 
clerks  required  to  perform  the  clerical  work  of  the  commission 
should  be  furnished  by  the  corporation  counsel,  rather  than  that 
independent  clerks  should  be  appointed  by  tlie  commissioners,  which 
would  increase  the  cost  of  these  proceedings,  now  extremely  bur- 
densome to  the  city  and  the  property  owners*  This  construction 
we  think,  is  justified  by  the  case  of  People  ex  rel,  Pumpya/ashy  v. 
Keating  (168  N.  Y.  390).  That  it  was  the  intention  of  the  Legis- 
lature to  continue  this  restriction  upon  the  power  of  these  commis- 
sioners to  appoint  clerks  appears  from  the  provisions  of  the  revised 
charter  (Laws  of  1901,  chap.  466),  which  went  into  effect  on  the  Ist  of 
January,  1902.  By  section  1446  of  tliat  act  it  is  made  the  duty  of 
the  comptroller  of  the  city  of  New  York  to  furnish  the  commissioners 
of  estimate  and  appraisal  who  may  be  appointed  such  necessary 
clerks  and  other  employees  as  they  may  require  to  enable  them 
fully  and  satisfactorily  to  discharge  the  duties  imposed  upon  them ; 
and  although  this  provision  may  not  apply,  as  by  section  1448  it  is 
provided  that  the  provisions  of  tlie  chapter  shall  not  apply  to  any 
proceeding  instituted  prior  to  the  time  of  the  taking  effect  of  the 
act,  it  is  a  legislative  declaration  that  the  commissioners  were  not  to 
appoint  independent  clerks  for  the  performance  of  these  duties. 

My  conclusion  is  that  the  commissioners  had  no  power  to  appoint 
the  respondent  and  that  he  is  not  entitled  to  enforce  payment  of  his 
fees  from  the  city. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  motion  denied,  with 
ten  dollars  costs. 

Van  Brunt,  P.  J.,  Patterson,  Hatch  and  Lauohun,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 
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In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of  Thbodoeb      77    .   866| 
Hellman,  Deceased.  -^-      355 

Fbanoes  Hbllman  and  Isaac  N.  Sbliohan,  as  Executors,  etc.,  of   ^^4^  ^  5^0 
Theodobb  Hbllman,  Deceased,  Appellants ;  Nathan  L.  Millbb, 
as  Comptroller  of  the  State  of  New  York,  Bespondent. 

Tranter  tax  —  the  right  acquired  by  the  legal  repreaentativee  cfa  decedent  in  a  Stock 
Exchange  eeat  hdd  by  him  ie  not  aulject  thereto. 

The  right  to  a  seat  in  the  New  York  Stock  Exchange,  which  belonged  to  a  dece- 
dent during  his  lifetime  and  which  passed  to  his  personal  representatives  at 
his  death,  is  not  subject  to  a  transfer  tax  under  sections  220  and  221  of  the  Tax. 
Law,  as  such  a  right  is  not  "personal  property"  within  the  meaning  of  that 
term  as  defined  by  subdiyision  6  of  section  2  of  the  Tax  Law. 

All  that  passes  to  the  decedent's  personal  representatives  in  such  a  case  is  the 
right  to  a  transfer  of  the  decedent's  seat  subject  to  the  rules  of  the  Stock 
Exchange,  and  not  the  capital  invested  in  the  purchase  of  the  seat  or  the  value 
thereof  at  the  time  of  the  decedent's  death. 

Pattebsos  and  Hatch,  JJ.,  dissented. 

Appbal  by  Frances  Hellman  and  another,  as  executors,  etc.,  of 
Theodore  Hellman,  deceased,  from  an  order  of  the  Surrogate's 
Court  of  New  York  county,  entered  in  said  Surrogate's  Court  on 
the  8th  day  of  October,  1902,  affirming  a  previous  order  entered  in 
said  court  on  the  16th  day  of  June,  1902,  upon  the  report  of  an 
appraiser  lixing  the  amount  of  the  transfer  tax  upon  the  estate  of 
said  decedent. 

George  W.  Seldgman^  for  the  appellants. 

JSdward  H.  JPaUoios,  for  the  respondent. 

Inobaham,  J. : 

The  facts  upon  which  the  question  in  this  case  is  to  be  determined 
are  stated  in  the  opinion  of  Mr.  Justice  Hatch,  and  it  must  be  con- 
trolled by  the  provisions  of  the  Tax  Law  (Laws  of  1896,  chap. 
908).  By  subdivision  5  of  section  2  of  that  act  (as  renumbered 
by  Laws  of  1901,  chap.  490)  it  is  provided  that  "  the  terms  *  per- 
sonal estate'  and  ^personal  property'  as  used  in  this  chapter 
include  chattels,  money,  things  in  action,  debts  due  from  solvent 
debtors,  whether  on  account,  contract,  note,  bond  or  mortgage; 
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debts  and  obligations  for  the  payment  of  money  due  or  owing  to 
persons  residing  within  this  State,  however  secured  or  wherever 
«nch  securities  shall  be  held ;  debts  due  by  inhabitants  of  this  State 
to  persons  not  residing  within  the  United  States  for  the  purchase 
of  any  real  estate ;  public  stocks,  stocks  in  moneyed  corporations 
and  such  portion  of  the  capital  of  incorporated  companies  liable  to 
taxation  on  their  capital  as  shall  not  be  invested  in  real  estate." 
Section  220  of  the  act  (as  amd.  by  Laws  of  1897,  chap.  284)  provides 
that  ^'  a  tax  shall  be  and  is  hereby  imposed  upon  the  transfer  of  any 
property,  real  or  personal,  of  the  value  of  five  hundred  dollars  or  over 
or  of  any  interest  therein  or  income  therefrom."  Section  221  (as 
amd.  by  Laws  of  1901,  chap.  458)  provides  that  **  when  the  property 
or  any  beneficial  interest  therein  passes  by  any  such  transfer  to  or 
for  the  use  of  any  father,  mother,  husband,  wife,  child,  brother, 
(or)  sister  *  *  *  gach  transfer  of  property  shall  not  be  taxable 
under  this  act  unless  it  is  personal  property  of  the  value  of  ten 
thousand  dollara  or  inore,  in  which  case  it  shall  be  taxable  under 
this  act  at  the  rate  of  one  per  centum."  These  two  provisions 
under  which  the  tax  has  been  imposed  in  this  proceeding  are  a 
part  of  the  chapter  which  contains  the  definition  in  subdivision  5 
of  section  2,  to  which  attention  has  been  called,  and  I  think  that 
j>roperty  upon  which  a  tax  can  be  imposed  under  sections  220  and 
221  of  the  act  must  be  property  as  defined  by  subdivision  5  of  sec- 
tion 2  of  the  act.  In  the  case  of  People  ex  rel.  Lemmon  v.  Feitner 
(167  N.  Y.  1)  the  Court  of  Appeals,  in  construing  subdivision  4  of 
.section  2  of  the  Tax  Law,  held  that  the  definition  of  *'  personal  prop- 
erty "  as  contained  in  the  Tax  Law  does  not  include  a  membership  in 
the  New  York  Stock  Exchange.  In  that  case.  Judge  Vann,  writing 
for  a  majority  of  the  court,  said  that  a  seat  in  the  New  York  Stock 
Exchange  is  not  personal  property  under  the  somewhat  restricted 
definition  of  the  Tax  Law  (Laws  of  1896,  chap.  908,  §  2,  subd.  4  [5]) ; 
that  if  owned  by  a  resident  it  would  not  be  taxable  according  to  that 
definition,  and  when  owned  by  a  non-resident  it  is  taxable  only  as  per- 
sonal property  to  the  same  extent  as  if  owned  by  a  resident.  If  a 
seat  in  the  Stock  Exchange  or  the  money  invested  in  such  a  seat  is 
not  taxable  because  not  within  the  definition  of  personal  property 
as  contained  in  the  Tax  Law,  which  is  applicable  to  the  provi- 
sion under  which  this  tax  is  imposed,  then  it  seems  necessarily  to 
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follow  that  a  transfer  of  that  seat,  or  the  right  to  the  seat,  by  the 
death  of  a  holder  is  not  a  transfer  of  personal  property  which  is  tax- 
able. Assuming  that  the  money  invested  in  this  seat  in  the  Stock 
Exchange  was  property  of  the  testator  before  invested  in  the  pur- 
chase of  the  seat,  when  invested  in  that  species  of  property  it  was 
not  subject  to  taxation.  When  the  owner  of  the  seat  died  there 
passed  to  his  execntors  a  right  to  the  seat  in  the  Stock  Exchange. 
Whether  or  not  that  would  be  of  any  value  depended  upon  the 
consent  of  the  Stock  Exchange  to  its  transfer.  It  was  not  then 
money  or  a  right  to  obtain  money,  but  a  right  to  a  seat  in  the 
exchange  which  was  subject  to  be  transferred  with  the  consent 
of  tlie  exchange.  The  fact  that  the  exchange  subsequently  con- 
sented to  a  transfer  of  this  right  to  a  seat  did  not  change  the 
character  of  the  right  that  was  owned  by  the  decedent  and  which 
passed  upon  his  death  to  his  personal  representatives.  All  that 
the  personal  representatives  acquired  upon  the  death  of  the 
decedent  was  this  right  to  a  seat  in  the  exchange  which  had 
belonged  to  the  decedent  and  been  used  by  him  during  his  life,  and 
that  right  the  Court  of  Appeals  have  expressly  held  was  not  within 
the  definition  of  personal  property  as  used  in  the  Tax  Law.  To  say 
that  what  passed  to  the  personal  representatives  of  the  decedent 
was  '^  the  capital  invested  in  the  seat "  seems  to  be  inconsistent  with 
the  nature  of  the  right  that  passed  to  his  personal  representatives 
upon  his  deatli.  What  was  transferred  was  the  right  that  the 
decedent  had  to  his  seat  subject  to  a  transfer  by  complying  with 
the  rules  of  the  exchange,  and  it  was  no  more  the  capital  invested 
in  the  purchase  of  that  seat  that  passed  by  this  transfer  than  was  his 
real  estate  passing  upon  the  death  of  a  decedent  a  transfer  of  the 
capital  invested  in  the  real  estate.  What  was  owned  by  the  dece- 
dent was  the  seat  itself,  and  there  vested  in  the  personal  representa- 
tives that  right  which  by  the  constitution  and  by-laws  of  the 
exchange  is  recognized  as  existing  in  the  personal  representatives  of 
a  deceased  member.  If  a  member  had  purchased  a  seat  just  before 
his  death  and  paid  for  it  $5,000,  and  its  value  at  the  time  of  liia 
death  was  $65,000,  it  would  hardly  be  said  that  what  passed  to  the 
personal  representatives  was  the  $5,000  which  he  invested.  In  this 
proceeding  there  is  no  evidence  as  to  what  capital  the  deceased  had 
invested  in  the  purchase  of  this  seat  in  the  exchange,  and  the  order 
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does  not  purport  to  tax  that  capital  invested,  bat  imposeB  a  tax  upon 
the  valae  of  the  right  that  the  personal  repreeentatives  acquired  by 
the  transfer  of  the  seat  snbject  to  the  rales  of  the  exchange.  That  a 
seat  in  the  exchange  is  property,  and  that  the  Legislature  would 
have  power  to  impose  a  tax  upon  the  transfer  of  such  property,  is 
conceded ;  but  the  Legislature,  in  defining  personal  property  which 
is  taxable  under  the  Tax  Law,  has  not  included  a  right  to  a  seat  in 
the  exchange  as  property  that  shall  be  taxable,  and  for  that  reason 
the  court  below  had  no  authority  to  impose  the  tax. 

Matter  of  Glendinninff  (68  App.  Div.  125  ;  affd.  in  lYl  N.  T. 
684)  related  to  a  tax  imposed  upon  a  transfer  prior  to  the  passage 
of  the  Tax  Law,  and  under  the  act  in  force  prior  to  that  time  (Laws 
of  1892,  chap.  399),  and  is  not  in  point 

The  order  should  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  proceeding  dismissed,  Mrith  costs. 

Van  Bbuht,  P.  J.,  and  Laughlin,  J.,  concurred  ;  Patterson  and 
Hatch,  JJ.,  dissented. 

Hatch,  J.  (dissenting) : 

Theodore  Hellman  died  testate,  a  resident  of  the  city  of  New 
York,  on  the  9th  day  of  October,  1901.  His  will  was  duly  admitted 
to  probate  and  letters  testamentary  were  duly  issued  to  Frances  Hell- 
man  and  Isaac  N.  Seligman.  An  appraisal  of  the  property  of  the 
decedent  was  duly  had  for  the  purpose  of  arriving  at  the  amount  of 
property  subject  to  taxation  under  the  Taxable  Transfers  Act.  The 
decedent  was  a  member  of  the  New  York  Stock  Exchange  at  the 
time  of  his  death,  and  the  appraiser  in  his  report  specified,  among 
other  personal  property,  that  the  decedent  at  the  time  of  his  death 
was  the  owner  of  a  seat  in  the  New  York  Stock  Exchange,  which 
was  of  the  value  of  $65,000  and  was  subject  to  taxation.  This 
report  was  confirmed  by  an  order  of  the  surrogate  of  New  York 
county,  and  from  the  order  so  made  the  executors  appealed  to  the 
Surrogate's  Court  of  New  York  county,  and  sought  to  set  the  same 
aside,  upon  the  ground  that  a  seat  in  the  New  York  Stock  Exchange 
was  not  subject  to  a  transfer  tax.  The  order  appealed  from  was 
aflSrraed  by  the  Surrogate's  Court  by  an  order  made  and  entered  on 
the  8th  day  of  October,  1902 ;  and  from  the  order  so  made  this 
appeal  is  taken. 
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It  was  decided  by  the  Conrt  of  Appeals  in  People  ex  rel.  Zem- 
man  v,  Feitner  (167  N.  T.  1)  that  a  seat  in  the  New  York  Stock 
Exchange  was  not  personal  property  nnder  the  restricted  definition 
of  the  Tax  Law  (Laws  of  1896,  chap.  908,  §  2,  snbd.  4,  renambered 
sabd.  5  by  Laws  of  1901,  chap.  490).  If,  therefore,  the  same  rule  is 
to  be  applied  to  the  provisions  of  the  Transfer  Tax  Law,  it  would 
necessarily  follow  that  this  species  of  property  is  not  snbject  to  a  tax 
therennder.  It  was  held,  however,  in  Matter  of  Olendmning  (68 
App.  Div.  125)  that  snch  mle  was  not  applicable  to  the  provisions 
of  the  Transfer  Tax  Law,  and  that  a  succession  to  the  amount 
represented  thereby  was  subject  to  taxation  therennder.  This 
decision  was  affirmed  on  appeal  (171  N.  Y.  684).  The  last  decision 
is  conclusive  of  the  right  to  tax,  unless  the  statute  in  respect  thereto 
lias  been  changed. 

It  is  claimed,  however,  that  the  present  Tax  Law  was  not  the 
subject  of  construction  in  the  last-named  case ;  that  while  the 
decision  was  rendered  after  the  revision  of  the  Tax  Law  in  1896, 
yet,  in  fact,  the  decedent  died  in  1893,  and  the  question  of  liability 
of  the  property  to  the  succession  tax  was  determined  nnder  the 
Taxable  Transfers  Act  of  1892  (Chap.  399) ;  that  the  revision  of 
1896  worked  a  radical  change  in  the  provision  of  the  Taxable 
Transfers  Law,  and  that  by  its  terms  this  property  is  exempted  from 
the  operation  of  such  law.  So  far  as  material  to  the  question  pre- 
sented by  this  appeal,  the  provisions  of  law  covering  the  subject  are 
as  follows : 

^^§  220.  Taxable  transfers. —  A  tax  shall  be  and  is  hereby 
imposed  upon  the  transfer  of  any  property,  real  or  personal,  of  the 
value  of  five  hundred  dollars  or  over,  or  of  any  interest  therein  or 
income  therefrom,  in  trust  or  otherwise,  to  persons  or  corporations 
not  exempt  by  law  from  taxation  on  real  or  personal  property,  in 
the  following  cases    *     *     *. 

"§221.  Exceptions  and  limitations. — When  the  property  or 
any  beneficial  interest  therein  passes  by  any  such  transfer  to  or  for 
the  use  of  any  father,  mother,  husband,  wife,  child,  brother,  (or)  sis- 
ter, *  *  *  Buch  transfer  of  property  shall  not  be  taxable  nnder 
this  act,  unless  it  is  personal  property  of  the  value  of  ten  thousand 
dollars  or  more,  in  which  case  it  shall  be  taxable  under  this  act  at 
the  rate  of  one  per  centum.    *    ♦    * 
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"  §  242.  Definitions. —  The  words  '  estate '  and  '  property/  as  used 
in  this  article,  shall  be  taken  to  mean  the  property  or  interest 
therein  of  the  testator,  intestate,  grantor,  bargainor,  or  vendor, 
passing  or  transferred  to  those  not  herein  specifically  exempted 
from  the  provisions  of  this  article,  and  not  as  the  property  or 
interest  therein  passing  or  transferred  to  individual  legatees,  devi- 
sees, heirs,  next  of  kin,  grantees,  donees,  or  vendees,  and  shall 
include  all  property  or  interest  therein,  whether  situated  within  or 
without  this  State."  (Laws  of  1896,  chap.  908,  as  amd.  by  Laws  of 
1897,  chap.  284,  and  Laws  of  1901,  chaps.  458, 173.) 

By  virtue  of  Uie  provisions  of  section  220,  the  tax  is  imposed 
upon  the  transfer  of  any  property,  real  or  personal.  Section  242 
defines  the  words  ^'  estate  "  and  '^  property  "  as  used  in  the  article. 
So  defined  it  is  taken  to  mean  the  property,  or  interest  therein  of 
the  testator,  passing  or  transferred  to  the  successor  thereof  when 
not  exempted  by  virtue  of  some  provision  of  the  article.  (See 
§  248,  added  by  Laws  of  1900,  chap.  382.)  It  has  been  decided 
that  the  tax  imposed  under  this  article  is  a  tax  upon  the  suc- 
cession. {Matter  of  Branson^  150  N.  Y.  1 ;  Matter  of  Vander- 
biltj  172  id.  69.)  If  the  transfer  is  of  the  seat  in  the  Stock 
Exchange,  then  within  the  decision  in  People  ex  rd.  Lemmon  v. 
Feitner  {supra),  it  is  not  subject  to  the  tax,  but  if  it  is  money,  or 
proceeds  of  the  sale  of  the  seat,  then  it  would  seem  to  be  property 
within  the  definition  of  the  Transfer  Tax  Law.  In  the  latter  case 
a  majority  of  the  court  held  that  the  money  which  was  invested  in 
the  seat  constituted  capital  invested  in  a  business.  Clearly  it  was 
property  of  the  testator  before  the  time  that  he  invested  it  in  this 
form,  and  if  it  had  descended  in  that  form  the  successor  in  interest 
would  have  taken  it  subject  to  the  payment  of  the  tax.  While 
invested,  by  reason  of  the  restricted  character  of  the  Tax  Law,  and 
solely  for  the  purpose  of  taxation,  it  was  regarded  as  exempt  there- 
from for  the  reason  that  it  was  not  embraced  therein,  but  that  it 
constituted  property  in  a  sense  limited  only  by  the  conditions  which 
attached  to  it  has  never  been  denied  by  any  court.  The  persons 
succeeding  to  the  interest  in  the  present  case  do  not  succeed  to  the 
seat  as  such,  nor  do  they  take  any  rights  thereunder.  What  passed 
in  reality  is  the  capital  invested  in  the  seat ;  when  it  is  sold  the  cap- 
ital is  withdrawn.     Ultimately  the  persons  who  take  under  the  will 
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of  the  decedent  receive  the  capital  invested  by  the  teetator  in  the 
parchase  of  the  seat  in  the  Stock  Exchange.  The  testator  had  no 
power  by  will,  or  otherwise,  to  convey  to  any  person,  without  the 
consent  of  the  Stock  Exchange,  a  right  to  a  seat  therein ;  conse- 
quently, the  persons  taking  under  the  will  do  not  take  the  seat,  but 
they  take  the  money  invested  therein.  This  is  property  that  would 
be  property  in  the  hands  of  the  testator,  and  the  successors  take 
nothing  else.  In  the  report  of  the  appraiser  this  property  is  stated 
to  be  a  seat  in  the  Stock  Exchange,  $65,000.  In  the  affidavit  of 
the  executor  Seligman  it  appears  that  on  or  about  the  15th  day  of 
November,  1901,  the  executors  sold  the  said  seat  for  the  sum  of 
$65,000,  which  was  its  value  on  the  day  of  the  sale.  It  is  clear, 
therefore,  that  what  the  legatees  take  under  this  will  is  money 
which  had  been  invested,  and  this  is  property  within  the  meaning 
of  the  Transfer  Tax  Law,  and  as  such  is  subject  to  the  payment  of 
the  tax. 

If  these  views  are  correct,  it  follows  that  the  decree  of  the  surro- 
gate should  be  affirmed,  with  ten  dollars  costs  and  disbursements. 

Patterson,  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
proceedings  dismissed,  with  costs. 


Alexakdbe  Harvey,  Appellant,  v.  Samuel  MgCohchie, 
Kespondent. 

Negligence— injury  from  tJiefdU  of  a  defective  ecaffM—when  the  employee  auume* 

the  risk. 

In  an  action  brought  by  a  journeyman  painter  against  his  employer,  a  boss 
painter,  to  recover  damages  for  personal  injuries  sustained  by  the  journeyman 
in  consequence  of  the  collapse  of  a  scaffold  upon  which  the  journeyman  was 
standing  while  painting  a  house,  it  appeared  that  both  the  plaintiff  and  the 
defendant  assisted  in  the  construction  of  the  scaffold.  The  plaintiff  testified 
that  he  refused  to  use  the  scaffold  until  after  he  had  been  assured  of  its  safety 
by  the  defendant.  The  defendant  denied  having  given  such  assurance.  The 
issue  thus  raised,  and  also  the  question  whether  the  defects,  if  any,  in  the 
scaffold  were  obvious,  were  submitted  to  the  jury.  The  court  charged  as  fol- 
lows :  "  the  plaintiff  and  the  defendant  together  erected  the  appliance ;  each 
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knew  there  were  no  naile  in  it;  each  knew  there  were  no  ropes  tied  there,  and  it 
is  for  you  to  say  whether  or  not,  under  thoee  circumBtances,  it  was  not  one  of 
the  obYioue  riaks  of  the  employment,  which  was  part  of  the  contract  of  hiring 
which  the  plaintiff  assumed,  because  if  the  plaintiff  did  not  assume  the  obTious 
risks  of  hiring,  then  an  employer  would  be  an  insurer.  •  •  •  The  plaintiff 
must  look  out  for  himself;  he  must  not  go  into  a  business  with  obvious  risks  if 
he  does  not  want  to  assume  them.  *  *  *  It  is  for  you  to  consider  whether 
whatever  risks  there  were,  he  did  not  see  them." 

BM,  that  the  charge  was  proper  and  that  a  Judgment  entered  upon  a  verdict  in 
favor  of  the  defendant  should  be  affirmed. 

Hatch,  J.,  dissented. 

Appsajl  by  the  plaintiff,  Alexander  Harvey,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  offioe 
of  the  clerk  of  the  county  of  New  York  on  the  22d  day  of  April, 
1902,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  2l8t  day  of  April,  1902,  denying  the  plain- 
tiff's motion  for  a  new  trial  made  upon  the  minutes. 

Theodore  B.  ChcmceUoTy  for  the  appellant 

Joseph  jFettretehj  for  the  respondent. 

Ikosaham,  J. : 

This  judgment  should  be  affirmed.  The  facts  are  stated  in  the 
opinion  of  Mr.  Justice  Hatch.  The  court  charged  the  jury  that 
*Hhe  plaintiff  and  the  defendant  together  erected  the  appliance; 
each  knew  there  were  no  nails  in  it;  each  knew  there  were  no 
ropes  tied  there,  and  it  is.  for  you  to  say  whether  or  not,  under 
those  circumstances,  it  was  not  one  of  the  obvious  risks  of  the 
employment,  which  was  part  of  the  contract  of  hiring  which  the 
plaintiff  assumed,  because  if  the  plaintiff  did  not  assume  the  obvious 
risks  of  hiring,  then  an  employer  would  be  an  insurer.  ♦  *  * 
The  plaintiff  must  look  out  for  himself ;  he  must  not  go  into  a  busi- 
ness with  obvious  risks  if  he  does  not  want  to  assume  them  *  *  *, 
It  is  for  you  to  consider  whether  whatever  risks  there  were,  he  did 
not  see  them." 

I  think  this  was  correct.  Assuming  that  there  was  a  violation  by 
the  defendant  of  the  duty  to  furnish  to  his  employee  a  safe  scaffold 
upon  which  to  do  his  work,  a  failure  to  furnish  such  a  scaffold 
would  justify  the  jury  in  finding  the  defendant  negligent    The 


Digitized  by 


Google 


HARVEY  V.  McCONCHIE.  363 

App.  DiY.]  F1B8T  Department,  December  Term,  1902. 

ordinary  rale,  however,  that,  as  between  employer  and  employee,  an 
employee  assumes  an  obvions  risk  in  doing  the  work  which  he  is 
employed  to  do,  applies.  The  plaintifE  testified  that  he  helped  to 
erect  this  scaffold ;  that  he  knew  as  much  about  it  as  the  defendant ; 
that  he  expressed  doubt  about  its  safety  and  only  used  it  when 
assured  by  the  defendant  that  it  was  safe.  The  defendant  denied 
that  he  gave  such  assurance,  and  the  question  whether  such  assur- 
ance was  given  was  submitted  to  the  jury,  who  have  found  a  verdict 
for  the  defendant.  While  this  was  a  question  for  the  jury,  I  think 
it  was  left  to  them  by  a  charge  that  was  free  from  error,  and  that 
their  verdict  should  not  be  disturbed.  The  plaintiff  had  assisted  in 
the  construction  of  this  scaffold ;  was  familiar  with  the  details  of  its 
construction,  and  if  he  used  it  with  full  knowledge  of  its  condition 
without  any  assurance  from  the  defendant  that  it  was  safe  or  a 
proper  one  under  the  circumstances,  the  jury  were  justified  in  find- 
ing that  the  plaintiff  had  assumed  the  risk  in  the  use  of  the  appli- 
ance as  it  existed  when  he  used  it.  I  do  not  find  that  the  court 
charged  that  whatever  defects  existed  in  this  appliance  were  per- 
fectly obvious,  but  that  question  was,  I  think,  fairly  left  to  the 
jury. 

The  judgment  and  order  should  be  afSrmed,  with  costs. 

Van  Brunt,  P.  J.,  O'Brien  and  McLaughlin,  JJ.,  concurred ; 
Hatch,  J.,  dissented. 

Hatoh,  J.  (dissenting) : 

This  action  was  brought  to  recover  damages  for  personal  injuries 
claimed  to  have  been  sustained  by  the  plaintiff  through  the  negli- 
gent act  of  the  defendant.  It  appeared  upon  the  trial  that  the 
plaintiff  was  a  journeyman  painter  in  the  employ  of  the  defendant, 
who  was  a  boss  painter.  On  the  day  of  the  accident  tlie  parties 
were  engaged  in  painting  a  house,  of  which  the  defendant  was  part 
owner,  in  the  city  of  Yonkers.  The  defendant  was  personally 
present  during  the  performance  of  the  work  and  supervised  the 
same.  He  directed  the  plaintiff  to  paint  a  portion  of  the  side  of 
the  house  above  the  veranda  constructed  upon  one  side.  For  the 
purpose  of  enabling  the  plaintiff  to  perform  this  work  two  boards 
were  laid  upon  the  sloping  roof  of  the  veranda,  separated  at  a  dis- 
tance of  ten  or  twelve  feet.    At  the  end  of  these  boards  on  the 


Digitized  by 


Google 


364  HARVEY  v.  McCONCHIE. 

FiBST  Department,  December  Term,  1902.  [Vol.  77. 

ander  side  was  nailed  a  cleat,  which  fitted  into  the  gntter,  prevent- 
ing their  sliding  from  the  roof  or  giving  awaj.  Upon  the  top  of 
these  boards  were  nailed  several  cleats  at  intervals  of  about  a  foot 
apart.  Across  the  boards  was  placed  a  plank  which  rested  against 
one  of  the  cleats  nailed  to  the  boards  on  either  end.  Against  this 
plank  was  rested  a  ladder  upon  which  the  defendant  was  to  stand  in 
painting  the  house.  Neither  the  boards  upon  which  were  fastened 
the  cleats  nor  the  cross  plank  were  nailed  or  otherwise  fastened,  nor 
were  they  otherwise  held  in  place,  except  by  the  cleats  which  rested 
in  the  gutter.  After  this  structure  was  placed  in  position  the  plain- 
tiff demurred  to  going  upon  the  ladder,  and  thereupon  the  defend- 
ant procured  and  placed  between  the  horizontal  plank  and  the  ladder 
a  piece  of  fence  rail.  This  brought  the  foot  of  the  ladder  to  rest 
against  this  piece  of  rail.  The  plaintiff  again  expressed  doubt  as  to 
the  safety  of  the  structure,  took  hold  of  the  ladder  aud  made  a 
slight  test  of  it.  The  defendant  then  said  to  the  plaintiff :  ^'  Yon 
ain't  afraid,  are  you  ?  I  says  no,  but  I  don't  want  to  come  down. 
He  says  that  is  all  right ;  it  has  been  done  that  way  before."  Plain- 
tiff then  testified :  "  With  this  assurance  I  went  up  and  had  not  been 
working  but  a  few  seconds  on  it  when  it  gave  way ;  the  whole  thing 
gave  way  and  precipitated  me  off  the  roof." 

The  court  held  that  the  evidence  in  the  case  presented  a  question 
for  determination  by  the  jury,  and  we  think  that  such  conclusion 
was  correct.  We  are,  however,  of  the  opinion  that  the  court  com- 
mitted an  error  in  the  submission  of  the  case,  which  calls  for  a 
reversal  of  this  judgment.  In  charging  the  jury,  the  court  stated 
that  under  the  rules  which  exist  between  master  and  servant  in  the 
course  of  employment  the  latter  assumes  obvious  rbks  and  may  not 
be  heard  in  complaint,  if  therefrom  the  servant  receives  injuries  in 
the  course  of  his  employment,  and  applying  the  rule  to  the  facts  of 
the  particular  case  the  court  stated :  ^^  So  if  a  painter  goes  upon  a 
ladder  to  paint,  there  is  an  obvious  risk  about  it  that  he  assumes ; 
for  instance,  in  a  structure  of  this  kind,  if  there  is  no  latent  defect 
in  it  There  is  no  testimony  here  that  anything  broke  or  that  there 
was  any  defect  in  any  of  the  material  which  could  not  have  been 
discovered,  and  whaterer  defects  there  were  were  perfectly  obvious. 
The  plaintiff  and  the  defendant  together  erected  the  appliance; 
each  knew  there  were  no  nails  in  it ;  each  knew  there  were  no  ropes 
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tied  there,  and  it  is  for  you  to  say  whether  or  not  under  those  cir- 
cumstances it  was  not  one  of  the  obvious  risks  of  the  employment, 
which  was  part  of  the  contract  of  hiring  which  the  plaintiff  assumed, 
because  if  the  plaintiff  did  not  assume  the  obvious  risks  of  hiring, 
then  an  employer  would  be  an  insurer ;  that  is  to  say,  he  would  be 
responsible  in  every  event  for  an  accident  to  an  employe.  That  is 
not  the  law.  Perhaps  you  think  it  ought  to  be  the  law,  but  it  is  not 
the  law.  The  plaintiff  must  look  out  for  himself ;  he  must  not  go 
into  a  business  with  obvious  risks  if  he  does  not  want  to  assume 
them."     To  this  part  of  the  charge  the  plaintiff  excepted. 

By  the  provisions  of  section  18  of  the  Labor  Law  (Laws  of 
1897,  chap.  415)  it  is  made  the  absolute  duty  of  the  master  not  to 
furnish  an  unsafe  or  unsuitable  structure  of  this  character.  Under 
this  section  it  has  been  held  that  the  structure  is  to  be  regarded 
as  a  place  furnished  by  the  master  for  the  servant  to  do  his 
work;  that  a  duty  is  devolved  upon  the  master  not  to  permit 
this  place  to  be  unsafe,  unsuitable  or  improper,  and  that  in  the 
erection  of  the  structure  by  the  servant  he  acts  as  the  master 
himself.  {Stewart  v.  Ferguson,  34  App.  Div.  515.)  This  rule 
was  reiterated  in  Stewart  v.  Ferguson  (52  App.  Div.  317),  and 
the  doctrine  to  the  fullest  extent  was  laid  down  by  the  Court 
of  Appeals  in  the  affirmance  of  the  judgment  in  that  case.  {Stew* 
art  V.  Ferguson^  164  N.  Y.  553.)  It  is  therein  said  :  "  Its  fall,  in 
the  absence  of  evidence  of  other  producing  cause,  points  to  the 
omission  of  the  duty  enjoined  by  the  statute  upon  the  defendant  to 
tiie  plaintiff  in  its  construction,  and  points  to  it  with  that  reasonable 
certainty  which  usually  tends  to  produce  conviction  in  the  mind  in 
tracing  events  back  to  their  causes,  and  thus  creates  a  presumption. 
It  is  circumstantial  evidence,  and  if  it  does  convince  the  jury,  it 
justifies  their  verdict."  It  is  clear,  therefore,  that  the  fall  of  this 
structure  raised  the  presumption  that  the  master  had  been  guilty  of 
negligence  in  failing  to  perform  the  duty  which  the  statute  imposed 
upon  him,  and  in  the  absence  of  exculpating  testimony,  such  pre- 
sumption would  justify  a  verdict  in  favor  of  the  plaintiff.  The 
defendant  is  not  liable,  however,  if  the  defect  was  known  to  the 
plaintiff  when  he  made  use  of  the  structure.  If  he  knew  that  it 
was  unsafe,  unsuitable  or  improper,  and  made  use  of  it  with  such 
knowledge,  then  he  assumes  the  risk  incident  to  the  use,  even  though 
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the  defendant  violated  the  statutory  duty.  {McLaughlin  v.  EidlitZy 
50  App.  Div.  618.) 

The  burden,  however,  of  showing  that  the  servant  knew  and, 
therefore,  assumed  the  risk,  rests  upon  the  master,  and  furnishes  a 
question  of  fact  for  the  jury.  {Dowd  v.  iT.  Z".,  O.  dk  W.  JR.  Co.y 
170  N.  Y.  459.) 

The  court  charged  that  whatever  defects  existed  were  perfectly 
obvious,  and  if  he  was  correct  upon  this  subject  then  it  would  seem 
to  follow  that  the  plaintiff  was  chargeable  with  knowledge  of  them^ 
and  if  this  be  so  then  there  was  nothing  to  submit  to  the  jury. 
The  law,  however,  assumes  that  the  master  has  complete  knowledge 
upon  the  subject,  and  when  he  gives  assurance  of  safety,  the 
servant  has  a  right  to  rely  thereon,  unless  it  clearly  appears  that 
the  servant's  knowledge  was  in  all  material  respects  equal  to  the 
knowledge  of  the  master.  {Chadwick  v.  BrewsJier^  15  N.  Y» 
Supp.  598.) 

We  do  not  think  it  can  be  said  as  matter  of  law  under  the  rule 
established  by  the  statute  that  the  defects  of  this  structure  were  per- 
fectly obvious.  On  the  contrary,  it  does  not  appear  in  the  record  what 
the  particular  defect  was  which  caused  this  structure  to  fall.  All  the 
proof  there  is  on  that  subject  is  that  the  structure  fell  a  short  time 
after  the  plaintiff  went  upon  it  and  while  he  was  engaged  in  reaching 
out  to  one  side  applying  the  paint  to  the  building.  Whether  it  was 
due  to  the  insecurity  of  the  cleats,  or  either  of  them,  resting  in  the 
gutter,  or  from  the  instability  of  the  horizontal  plank,  or  from  the 
sliding  of  the  ladder  under  the  piece  of  fence  rail,  is  not  known  so 
far  as  the  record  of  this  case  is  concerned.  In  the  absence  of  proof 
as  to  what  occasioned  the  structure  to  fall,  and  of  knowledge  upon 
that  subject  by  any  person,  it  is  quite  difficult  to  see  how  it  can  be 
said  that  the  risk  assumed  by  the  plaintiff  in  going  upon  the  ladder 
was  perfectly  obvious  when  it  is  impossible  to  ascertain  after  the 
accident  happened  what  the  particular  weakness  of  the  structure 
was.  The  statute  imposed  the  absolute  duty  upon  the  master  to 
furnish  a  structure  that  was  safe.  After  it  was  so  furnished  he 
assured  the  plaintiff  that  it  was  safe  and  had  been  used  in  like  man- 
ner before ;  and,  acting  upon  such  assurance,  the  plaintiff  entered 
upon  it  in  the  course  of  his  employment.  It  fell  and  what  caused 
it  to  fall  does  not  appear.    Manifestly,  therefore,  the  charge  to  the 
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jury  that  the  defect  which  caused  it  to  fall  was  perfectly  obyious 
was  error. 

The  judgment  and  order  should,  therefore,  be  reversed  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  the  event. 

Judgment  and  order  affirmed,  with  costs. 


77 


The  City  of  New  York,  Respondent,  v.  Sixth  Avenue  Railroad    ^ 
Company,  Houston,  West  Stbbet  and  Pavonia  Ferry  RAiL-f  77 
KOAD  Company  and  Metbopoutan  Stbeet  Railway  Company, - 
Appellants. 

Street  railway  company  in  New  York  eity —  w?iat  company,  as  lessee,  is  bound  to 
pay  to  the  city  a  license  fee  for  each  car  run-^  the  lessor,  not  running  cars,  is 
not. 

The  complaint  in  an  action  brought  by  the  city  of  New  York  against  the  Sixth 
Avenue  Railroad  Company,  the  Houston,  West  Street  and  Pavonia  Ferry  Rail- 
road Company  and  the  Metropolitan  Street  Railway  Company,  alleged  that, 
prior  to  the  incorporation  of  the  Sixth  Avenue  Railroad  Company,  a  contract 
was  entered  into  between  the  city  of  New  York  and  the  incorporators  or 
assignors  of  that  railroad  company  which  provided  that  *'  each  of  said  passenger 
cars  to  be  used  on  said  roads  shall  be  annually  licensed  by  the  Mayor;  and 
there  shall  be  paid  annually  for  such  licenses  such  sum  as  the  Conmion  Coun- 
cil shall  hereafter  determine; "  that  this  contract  was  confirmed  by  the  charter 
of  the  railroad  company,  and  that  on  December  81,  1858,  the  common  council 
of  the  city  of  New  York  adopted  an  ordinance  providing,  "  Each  and  every 
passenger  railroad  car  running  in  the  City  of  New  York  below  126th  street, 
shall  pay  into  the  city  treasury  the  sum  of  fifty  dollars,  annually,  for  a 
Uoense." 

The  complaint  further  alleged  that  on  February  1,  1892,  the  Sixth  Avenue  Rail- 
road Company  leased  its  lines  to  the  Houston,  West  Street  and  Pavonia  Ferry 
Railroad  Company,  and  that  on  December  12,  1898,  the  Houston,  West  Street 
and  Pftvonia  Ferry  Railroad  Company  was  consolidated  with  the  Metropolitan 
Street  Railway  Company,  and  that  the  latter  railroad  company  had  ever  since 
operated  the  lines  of  the  Sixth  Avenue  Railroad  Company. 

This  action  was  brought  to  recover  license  fees  for  the  cars  operated  upon  the 
lines  of  the  Sixth  Avenue  Railroad  Company  from  1895  to  1899  inclusive. 

Ssld,  that  the  obligation  of  the  Sixth  Avenue  Railroad  Company  to  pay  a 
license  fee  for  each  car  used  upon  its  road  terminated  when  it  leased  its  road 
and  franchise  to  the  Houston,  West  Street  and  Fftvonia  Ferry  Railroad 
Oompany; 
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That  when  the  Houston,  West  Street  and  Pavonia  Ferry  Railroad  Company 
became  merged  in  the  Metropolitan  Street  Railway  Company,  the  latter  com- 
pany assumed  the  former  company's  liability  for  the  payment  of  the  license 
fees  in  question; 

That  the  only  cause  of  action  alleged  in  the  complaint  was  a  cause  of  action 
against  the  Metropolitan  Street  Railway  Company  for  the  license  fees  for  the 
cars  actually  used  by  that  company  in  the  operation  of  the  lines  of  the  Sixth 
ATenue  Railroad  Company; 

That,  consequently,  the  complaint  was  not  demurrable  on  the  ground  that  causes 
of  action  were  improperly  united  therein,  but  that  it  was  demurrable  as  to  the 
Sixth  Avenue  Railroad  Company  and  the  Houston,  West  Street  and  Pavonla 
Ferry  Railroad  Company  on  the  ground  that  it  did  not  state  a  cause  of  action 
against  those  railroad  companies; 

That  the  complaint,  however,  stated  a  cause  of  action  as  to  the  Metropolitan 
Street  Railway  Company  and  was  not  demurrable  as  to  that  company. 

Appbal  bj  the  defendants,  the  Sixth  Avenue  Railroad  Company 
and  others,  from  an  interlocatory  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  14th  day  of  May,  1902,  upon  the 
decision  of  the  court,  rendered  after  a  trial  at  the  New  York  Special 
Term,  overruling  the  defendants'  joint  and  separate  demurrers  to  the 
complaint. 

Charles  F.  Brown^  for  the  appellants. 
CluMe  MeUen^  for  the  respondent. 

Ingbaham,  J. : 

This  action  is  brought  to  recover  license  fees  for  the  cars  nsed  in 
the  operation  of  the  railroad  owned  by  the  Sixth  Avenue  Bailroad 
Company.  The  complaint,  after  alleging  the  incorporation  of  the 
plaintiff,  alleges  that  the  defendant,  the  Sixth  Avenue  Railroad 
Company,  is  a  street  surface  railroad  organized  and  existing  pursu- 
ant to  the  provisions  of  the  General  Railroad  Act  (Laws  of  1850, 
chap.  140  as  amd.)  and  pursuant  to  the  terms  and  conditions  of  a  cer- 
tain instrument  in  writing,  dated  September  6, 1851,  executed  by  and 
between  the  mayor,  aldermen  and  commonalty  of  the  city  of  New 
York  and  certain  persons,  incorporators  or  assignors  of  said  railroad 
corporation  therein  mentioned ;  tliat  the  defendant  Houston,  West 
Street  and  Pavonia  Ferry  Railroad  Company  is  a  street  surface  rail- 
road corporation  organized  and  existing  under  the  General  RaUroad 
Act  (Laws  of  1850,  chap.  140  as  amd.) ;  that  the  defendant  the  Metro- 
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politan  Street  Railway  Company  is  a  street  surface  railroad  corpora* 
tion  organized  and  existing  under  the  provisions  of  the  General  Rail- 
road  Law  (Laws  of  1 890,  chap.  565  as  amd.),  having  been  incorporated 
on  the  29th  day  of  November,  1898,  and  May  18,  1894  ;  that  on  or 
about  February  1,  1892,  the  defendant  the  Sixth  Avenue  Railroad 
Company  leased  its  lines  of  railroads  and  appurtenances  in  the  city 
of  New  York  to  the  defendant  Houston,  West  Street  and  Pavonia 
Ferry  Railroad  Company,  and  that  subsequently  and  on  December 
12,  1893,  the  said  Houston,  West  Street  and  Pavonia  Ferry  Rail- 
road Company  was  daly  consolidated  and  merged  into  and  with 
the  defendant  the  Metropolitan  Street  Railway  Company ;  that  at 
all  times  thereafter  the  defendant  Metropolitan  Street  Railway 
Company  has  been  in  f  nil  possession  and  control  of  and  has  operated 
the  lines  of  railroad  cars  and  other  property  of  the  defendant  Sixth 
Avenue  Railroad  Company  ;  that  in  and  by  an  instrument  in  writ- 
ing, dated  September  6,  1851,  between  the  mayor,  aldennen  and 
commonalty  of  the  city  of  New  York  and  the  persons,  incorporators 
or  assignors  of  said  Sixth  Avenue  Railroad  Company,  it  was  pro- 
vided, "  That  each  of  said  passenger  cars  to  be  used  on  said  roads 
(meaning  the  cars  used  or  to  be  used  on  the  lines  of  railroad  of  said 
Sixth  Avenue  Railroad  Company  in  the  City  of  New  York)  shall 
be  annually  licensed  by  the  Mayor ;  and  there  shall  be  paid  annually 
for  such  licenses  such  sum  as  the  Common  Council  shall  hereafter 
determine  ; "  that  on  December  81,  1858,  the  common  council  of 
the  city  of  New  York  duly  adopted  an  ordinance  which  provided : 
**  Each  and  every  passenger  railroad  car  running  in  the  City  of  New 
York  below  125th  street,  shall  pay  into  the  city  treasury  the  sum  of 
fifty  dollars,  annually,  for  a  license;''  that  during  the  years  1895  to 
1899,  inclusive,  the  defendant  Metropolitan  Street  Railway  Com- 
pany used  upon  the  lines  of  the  said  Sixth  Avenue  Railroad  Com- 
pany, below  One  Hundred  and  Twenty-fifth  street,  in  the  city  of 
New  York,  passenger  cars  for  which  there  became  due,  and  it  became 
liable  to  pay  annually  during  each  of  said  years,  various  sums  of 
money,  of  which,  after  deducting  the  amount  paid  by  the  said  cor- 
poration, there  was  due  to  the  plaintiff  the  sum  of  $7,700. 

The  defendants  demurred  jointly  to  the  complaint  upon  the 
ground  that  it  appears  from  the  face  thereof  that  causes  of  action 
App.  Div.— Vol.  LXXVII.        24 
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have  been  improperly  nnited ;  and  each  defendant  also  denxarred 
separately  npon  the  ground  stated  in  the  joint  demurrer,  and  also- 
upon  the  ground  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  it.  This  demurrer  was  over* 
ruled,  and  from  the  interlocutory  judgment  entered  thereon  the 
defendants  appeal. 

It  is  apparent  that  the  complaint  alleges  no  cause  of  action  against 
the  Houston,  West  Street  and  Pavonia  Ferry  Railroad  Company. 
Its  only  relation  to  the  property  was  through  a  lease  of  its  railway 
and  property  made  by  the  Sixth  Avenue  Railroad  Company  to  the 
Houston,  West  Street  and  Pavonia  Ferry  Railroad  Company,  and 
that  subsequently  the  Houston,  West  Street  and  Pavonia  Ferry  Rail- 
road Company  became  merged  with  the  defendant,  and  thus  lost  its 
corporate  identity.  While  the  corporate  existence  was  retained  so- 
far  as  it  affected  existing  creditors  at  the  time  of  the  merger,  as  to  all 
future  transactions  it  became  extinct  by  the  merger,  and  all  obliga- 
tions of  the  Houston,  West  Street  and  Pavonia  Railroad  Company 
were  assumed  by  and  imposed  upon  the  corporation  that  took  its  place,, 
and  the  Houston,  West  Street  and  Pavonia  Ferry  Railroad  Company 
could,  after  its  merger,  create  no  new  obUgations  or  be  liable  for 
acts  of  the  corporation  into  which  it  had  been  merged ;  and  the  fact 
that  there  were  obligations  incurred  after  the  merger  could  not  cre- 
ate an  obligation  of  the  company  that  had  lost  its  corporate  identity 
in  consequence  of  the  merger. 

In  his  brief  upon  this  appeal  the  learned  counsel  for  the  defend* 
ants  states  that  the  second  ground  of  demurrer  is  not  urged  on 
behalf  of  the  defendants  the  Sixth  Avenue  Railroad  Company  and 
the  Metropolitan  Street  Railway  Company.  He  does  insist,  how- 
ever, that  causes  of  action  are  improperly  united,  and  to  sustain  the 
demurrer  on  this  ground  it  must  appear  from  the  complaint  that 
there  are  several  causes  of  action  alleged,  and  that  they  are  improp- 
erly united  in  the  complaint.  If  there  is  but  one  cause  of  action 
alleged  against  one  of  the  defendants,  and  no  cause  of  action  ia 
alleged  against  the  remaining  defendants,  causes  of  action  have  not 
been  improperly  nnited.  The  cause  of  action  that  is  alleged  is 
based  upon  the  obligation  assumed  by  the  acceptance  by  the  Sixth 
Avenue  Railroad  Company  of  the  franchise  upon  the  conditions 
imposed  upon  it  by  its  charter.    By  section  3  of  chapter  140  of 
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the  Laws  of  1854  it  was  provided  that  "the  respective  parties  and 
companies  by  whom  such  roads  have  been  in  part  constructed,  and 
their  assigns,  are  hereby  authorized  to  construct,  complete,  extend 
and  use  such  roads  in  and  through  the  streets  and  avenues  designated 
in  the  respective  grants,  licenses,  resolutions  or  contracts  under 
which  the  same  have  been  so  in  part  constructed,  and  to  that  end 
the  grants,  licenses  and  resolutions  aforesaid  are  hereby  confirmed." 
Prior  to  the  passage  of  this  act  a  grant  or  contract  had  been  exe- 
cuted between  the  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York  and  the  persons,  incorporators  and  assignors  of  the 
Sixth  Avenue  Railroad  Company,  in  which  it  was  provided  that 
^^  each  of  said  passenger  cars  to  be  used  on  said  roads  shall  be  annu- 
ally licensed  by  the  Mayor;  and  there  shall  be  paid  annually  for 
such  licenses  such  sum  as  the  Common  Council  shall  hereafter 
determine." 

By  this  agreement  it  is  "  each  of  said  passenger  cars  to  be  used  on 
said  roads  "  that  is  to  be  licensed,  and  for  such  license  there  was  to  be 
paid  annually  such  sum  as  the  common  council  should  thereafter 
determine.  It  was,  therefore,  the  cars  to  be  used  in  operating  the 
roads  for  which  a  license  was  to  be  obtained.  There  was  imposed 
upon  the  incorporators  no  obligation  except  for  each  car  that  was 
used  in  the  operation  of  the  railroad,  and  the  only  liability  that  the 
railroad  incurred  was  a  license  fee  for  the  cars  so  used.  If  the  rail- 
road company  used  no  cars,  it  was  under  no  obligation  to  obtain  a 
license  and  was  not  liable  for  the  fees  required  therefor. 

On  December  31,  1858,  the  common  council  of  the  city  of  New 
York  passed  an  ordinance  which  provided  that  "  each  and  every 
passenger  railroad  car  running  in  the  City  of  New  York  *  *  * 
shall  pay  into  the  city  treasury  the  sum  of  fifty  dollars,  annually, 
for  a  license."  The  effect  of  this  ordinance  was  to  fix  the  amount 
of  the  license  fee  that  the  Sixth  Avenue  Railroad  Company  was 
required  to  pay  as  a  condition  of  the  grant  of  the  franchise  which 
it  acquired  by  operation  of  the  grant  from  the  city,  which  was  con- 
firmed by  the  Legislature,  and  imposed  no  greater  obligation  upon 
the  railroad  company  than  was  contained  in  the  grant  from  the  city. 
When,  therefore,  the  railroad  company  ceased  to  operate  its  road,  , 
leasing  its  road  and  franchise  to  the  Houston,  West  Street  and 
Pavonia  Ferry  Railroad  Company,  it  ceased  to  operate  its  road  and 
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ceased  to  use  cars  for  that  purpose.  The  obligation  iipoQ  this  par- 
ticular corporation  to  obtain  a  license  for  the  cars  used  by  its  lessee, 
or  to  pay  a  license  fee  therefor,  was  no  longer  applicable  to  the 
Sixth  Avenue  Railroad  Company,  who  used  no  cars  in  the  operation 
of  their  road.  That  there  was  imposed  upon  the  lessee  company 
an  obligation  to  obtain  a  license  for  the  cars  which  it  used  in  the 
operation  of  the  road,  and  to  pay  a  license  fee  therefor,  is  settled 
by  the  case  of  Mayor  v.  Twenty-third  Street  E,  Co.  (113  N.  T. 
311).  Judge  Eabl,  in  delivering  the  opinion  of  the  court,  there 
says :  ^^  The  entity  called  a  corporation  consists  of  the  sum  total 
of  all  its  charter  powers  and  rights  and  all  its  charter  obligations 
and  duties,  and  such  powers  and  rights  cannot  be  effectually 
divorced  from  such  obligations  and  duties.  The  latter  are  correla- 
tives to  the  former  and  constitute  the  consideration  for  the  corporate 
franchises,  and  their  performance  may  be  exacted  as  a  condition  of 
corporate  existence.  Hence,  when  the  defendant  took  the  property, 
rights,  privileges  and  franchises  of  the  Bleecker  Street  and  Fulton 
Ferry  Railroad  Company,  it  took  them  burdened  with  its  charter 
obligations.  Taking  the  place  of  that  company  as  to  its  charter 
powers  and  rights,  it  necessarily  took  its  place  as  to  its  charter  obli- 
gations and  duties.  It  could  not  have  and  exercise  the  former  with- 
out discharging  the  latter." 

The  lessee  company  having  thus  assumed  the  obligations  imposed 
upon  the  lessor  by  its  charter,  was  bound  to  perform  such  obliga- 
tions ;  but  as  this  obligation  was  imposed  upon  the  Sixth  Avenue 
Railroad  Company  only  for  the  cars  used  in  operating  the  road, 
when  it  used  no  cars  in  said  operation  it  was  under  no  liability  to 
pay  the  license  fee  therefor. 

I  think,  therefore,  that  the  only  cause  of  action  alleged  in  this 
complaint  was  a  cause  of  action  against  the  Metropolitan  Street 
Railway  Company  for  the  license  fees  for  the  cars  actually  used  by 
that  company  in  the  operation  of  the  road;  and  for  that  reason 
this  joint  and  the  separate  demurrer  that  causes  of  action  were 
improperly  united  were  properly  overruled. 

It  follows  that  the  judgment  appealed  from,  so  far  as  it  overrules 
the  separate  demurrers  of  the  Sixth  Avenue  Railroad  Company  and 
the  Houston,  West  Street  and  Pavonia  Ferry  Railroad  Company, 
should  be  reversed  and  the  demurrers  sustained,  with  costs  in  this 
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court  and  in  the  conrt  below ;  and  that  the  jadgment,  8o  far  as  it 
oyerrnles  the  separate  demnrrer  of  the  Metropolitan  Street  Railway 
Company,  should  be  affirmed,  with  costs,  with  leave  to  the  Metro- 
politan Street  Railway  Company  to  answer  on  payment  of  costs  in 
this  court  and  in  the  conrt  below. 

Van  Bbunt,  P.  J.,  Patterson,  Hatch  and  Laughlin,  JJ., 
concurred. 

Judgment,  so  far  as  it  overrules  the  separate  demurrers  of  the 
Sixth  Avenue  Railroad  Company  and  the  Houston,  West  Street 
and  Pavonia  Ferry  Railroad  Company,  reversed  and  the  demurrers 
sustained,  with  costs  in  this  court  and  in  the  court  below ;  and,  so 
far  as  it  overrules  the  separate  demurrer  of  the  Metropolitan  Street 
Railway  Company,  affirmed,  with  costs,  with  leave  to  the  Metro- 
politan Street  Railway  Company  to  answer  on  payment  of  costs  in 
this  court  and  in  the  court  below. 


The  City  of  New  York,  Respondent,  -y.  Twenty-third  Street 
Railway  Company,  Houston,  West  Street  and  Pavonia  Ferry 
Railroad  Company  and  Metropoutan  Street  Railway  Com- 
pany, Appellants. 

Strtet  ntUwaif  company  in  New  York  dty — what  company  is  not  bound  to  pay  to 
the  dty  a  lieonsefeefor  each  car  run  by  it  —  its  successor  is  not. 

The  ordinance  of  the  city  of  New  York,  passed  December  81, 1858,  providing  that 
every  passenger  railroad  car  running  in  the  city  of  New  York  below  One  Hun- 
dred and  Twenty-fifth  street  shall  pay  into  the  city  treasury  an  annual  license 
fee  of  fifty  dollars  was  not  binding  upon  the  Twenty-third  Street  Railway 
Company,  which  was  incorporated  in  1872,  and  which  was  not  required,  either 
by  the  terms  of  its  charter  or  by  any  agreement  with  the  city,  to  pay  the 
license  fee. 

The  ordinance  not  having  been  binding  upon  the  Twenty-third  Street  Railway 
Company,  the  Metropolitan  Street  Railway  Company,  which  acquired  the 
property  and  franchises  of  the  Twenty -third  Street  Railway  Company,  cannot 
be  required  to  pay  a  license  fee  upon  the  cars  operated  on  the  lines  formerly 
operated  by  the  Twenty- third  Street  Railway  Company. 

Vau  Brttnt,  p.  J.,  dissented. 
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Appeal  by  the  defendants,  the  Twenty-third  Street  Railway 
Company  and  others,  from  an  interlocutory  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  14th  day  of  May,  1902,  upon  the 
decision  of  the  court,  rendered  after  a  trial  at  the  New  York  Special 
Term,  overruling  the  defendants'  joint  and  separate  demurrers  to  the 
complaint. 

Charles  F,  Brown^  for  the  appellants. 

Chase  MeUerij  for  the  respondent. 

Ingraham,  J. : 

Upon  the  demurrer  of  the  Houston,  West  Street  and  Pavonia 
Ferry  Railroad  Company,  there  is  presented  the  same  question  as  is 
presented  in  the  case  of  Citi/  of  New  York  v.  Sixth  Avemue  R. 
li.  Co.  (77  App.  Div.  367),  and  for  the  reasons  there  stated  the 
judgment,  so  far  as  it  overrules  the  demurrer  of  the  Houston,  West 
Street  and  Pavonia  Ferry  Railroad  Company,  must  be  reversed  and 
the  separate  demurrer  of  that  corporation  sustained. 

The  appellants  in  this  case  also  attack  the  sufficiency  of  the  com- 
plaint, alleging  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  either  of  them.  The  complaint  alleges  that 
under  the  authority  conferred  by  chapter  823  of  the  Laws  of  1869 
the  commissioners  of  the  sinking  fund  of  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York  sold  at  public  auction  to  one 
Yeomans  the  right,  privilege  and  franchise  to  construct  and  operate  a 
railroad  through  and  along  Twenty-third  street  from  the  North  river 
to  the  East  river  for  $150,000 ;  that  by  chapter  521  of  the  Laws  of 
1872  the  comptroller  of  the  said  municipal  corporation  was  author- 
ized and  directed,  on  payment  into  the  city  treasury  by  Yeomans  of 
the  sum  of  $150,000,  to  issue  to  him  or  to  his  assignees  the  certifi- 
cate specified  in  said  act  of  1869,  to  the  effect  that  he,  they  and 
their  successors  and  assigns  are  entitled  to  the  grant  of  the  rights, 
privileges  and  franchises  mentioned,  described  and  conferred  in  and 
by  said  act  of  1869 ;  that  on  or  about  the  29th  day  of  Januaiy, 
1872,  the  defendant,  the  Twenty-third  Street  Railway  Company, 
filed  its  articles  of  association  and  became  a  street  surface  railroad 
corporation  under  and  pursuant  to  the  laws  of  the  State  of  New 
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York,  and  Babseqnentlj  acquired  the  rights,  privileges  and  franchises 
<ionferred  upon  said  Yeomans  under  and  pursuant  to  the  terms  of 
chapter  531  of  the  Laws  of  1872;  and  that  by  chapter  100  of 
the  Laws  of  1878  said  Twenty-third  Street  Railway  Company  was 
authorized  to  extend  its  tracks  and  use  and  operate  the  same  in  con- 
nection with  its  then  existing  railroad  through  certain  streets  and 
Jtvenues  in  the  city  of  New  York ;  that  at  the  time  the  act  of  1878 
took  effect  there  was  an  ordinance  of  the  common  council  of  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York  in  force 
which  provided  that  each  and  every  passenger  railroad  car  running 
in  the  city  of  New  York  below  One  Hundred  and  Twenty-fifth 
street  shall  pay  into  the  city  treasury  the  sum  of  fifty  doUairs  annu- 
ally for  a  license,  which  ordinance  was  duly  passed  and  approved 
by  the  mayor  on  December  31,  1858. 

At  the  time  the  ordinance  of  1858  was  passed,  various  street  rail* 
road  companies  in  the  city  of  New  York  had  been  incorporated, 
with  a  condition  imposing  upon  them  an  obligation  to  pay  a  license 
fee  for  the  cars  used  by  them  in  the  operation  of  their  railroads ; 
and  as  to  railroads  incorporated  under  such  conditions  it  has  been 
held  that  this  ordinance  of  the  common  council  was  operative,  and 
that  under  the  conditions  of  their  charters  they  were  liable  for  the 
license  fee  thereby  provided  for.  But  the  charter  of  the  Twenty- 
third  Street  Railway  Company  was  granted  upon  no  such  condition. 
Its  right  to  use  the  franchise  was  acquired  by  a  sale  at  public  auction 
hy  which  the  city  of  New  York  was -entitled  to  receive  a  certain 
percentage  of  the  receipts  of  the  company  as  a  condition  for  the 
use  of  the  public  streets  in  the  city  of  New  York ;  but  so  far  as 
appears  there  was  no  other  condition  imposed  upon  the  company 
for  a  right  to  use  the  franchise  granted  to  it  by  the  Legislature, 
The  question  presented,  dierefore,  is  whether  this  ordinance  affects 
a  railroad  company  expressly  authorized  by  the  Legislature  to  oper* 
ate  its  road  in  the  public  streets  of  the  city  of  New  York  without 
requiring  the  company  to  pay  a  license  fee  for  the  cars  used  in  the 
operation  of  its  road. 

In  the  case  of  Maycyr  v.  Second  Ave,  H.  R.  Co.  (82  N.  Y.  261) 
the  question  before  the  court  depended  upon  the  power  of  the 
municipal  corporation  to  require  the  Second  Avenue  Railroad  Com- 
pany to  pay  the  license  fees  provided  for  by  this  ordinance.    That 
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action  was  brought  to  recover  the  fifty  dollars  per  car  imposed  hj 
the  ordinance  of  1858.  The  defendant  admitted  the  facts  alleged 
in  the  complaint,  and  set  np  as  a  defense  an  agreement  made 
between  the  municipal  corporation  and  the  defendant's  aesignorSy 
dated  December  16, 1852,  whereby  permission  was  granted  to  such 
assignors  to  construct  and  operate  a  railroad  in  Second  avenue.  To 
this  answer  there  was  a  demurrer  which  was  overruled.  It  was 
held  that  this  ordinance  was  not  binding  upon  a  railroad  corpora- 
tion, unless  its  charter  or  an  agreement  with  the  municipal  corpora- 
tion expressly  provided  that  the  railroad  corporation  should  pay 
license  fees.  The  court,  in  affirming  a  judgment  overruling  ih» 
demurrer,  says :  ^^  The  plaintiffs  must  show,  however,  that  the  sub-, 
ject  of  the  ordinance  which  they  are  seeking  to  enforce  is  one  over 
which  they  have  authority  to  legislate,  and  that  it  is  a  regulaticm  of 
police  and  internal  government,  and  not  the  mere  imposition  of  a 
duty  or  sum  of  money  for  the  purposes  of  revenue.  *  *  *  The 
only  act  enjoined  by  the  ordinance  in  question  is  the  payment  of 
the  fifty  dollars,  and  the  only  act  which  it  forbids  and  prohibits  is 
the  running  of  the  cars  vdthout  the  payment  of  the  money.  *  *  * 
So  with  this  ordinance,  call  what  it  requires  by  the  name  of  license 
or  certificate  of  payment  or  anything  else,  its  piiikiary  and,  indeed^ 
only  purpose  is  to  take  from  the  company,  under  coercion  of  the 
penalty  which  it  imposes,  the  sum  of  fifty  dollars  annually  for  each 
car  run  upon  the  road  for  the  benefit  of  the  city.  The  certificate 
which  the  company  is  to  receive  upon  payment  being  made  is 
called  a  license  in  the  ordinance.  A  license  to  do  what  the  ordi* 
nance  does  not  say — and  indeed  it  could  not,  with  truth,  say  —  a 
license  or  permission  to  employ  the  car  in  the  transportation  of  pas- 
sengers upon  the  road,  for  the  absolute  right  to  do  that  which  had 
been  not  only  acquired  but  positively  enjoined  upon  the  company 
by  the  stipulations  of  the  grant  of  the  15th  of  December,  1852. 
It  is  in  vain,  therefore,  to  speak  of  it  or  to  treat  it  as  a  license  or  a 
regulation  of  police.  It  is  the  imposition  of  an  annual  tax  upon 
the  company  in  derogation  of  its  rights  of  property,  and  on  that 
account  is  unlawful  and  void." 

This  case  was  followed  by  Mayor  v.  Third  Ave.  R.  R,  Co.  (Sa 
N.  Y.  42).  That  was  an  action  to  recover  from  the  Third  Avenue 
Railroad  Company  the  fifty  dollars  license  fee  required  to  be  paid 
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by  the  ordinance  of  1858,  instead  of  the  twenty  dollars  license  fee 
required  to  be  paid  by  the  agreement  with  the  city  under  which  the 
Third  Avenue  Railroad  Company  constructed  its  raihroad ;  and  it 
was  held  that  the  decision  in  the  case  of  Mayor  v.  Second  Ave. 
a.  H.  Co.  {jfupra)  disposed  of  the  question  presented ;  that  ^^  the 
increase  of  the  sum  payable  as  a  license  fee  under  the  ordinance 
of  1858,  beyond  the  amount  provided  for  by  the  stipulations  in 
the  contract  of  1853,  so  far  as  it  was  in  derogation  of  the  defend- 
ant's rights,  must  be  deemed  illegal  and  void.  It  was  not  the  exer- 
cise of  the  power  of  municipal  regulation  reserved  by  the  terms  of 
the  grants  and  which  the  common  council  had  no  authority  to  alien- 
ate, but  it  was  simply  an  attempt  by  one  of  the  parties  to  a  con- 
tract to  revoke  a  provision  inserted  for  the  benefit  of  the  other» 
The  common  council  could  not  lawfully  impose  a  penalty  for  non- 
compliance with  an  illegal  exaction." 

A  question  arising  under  this  ordinance  was  again  before  the  Oourt 
of  Appeals  in  Mayor  v.  B^way^  etc.,  R.  R.  Co.  (97  N.  Y.  276), 
In  that  case  the  charter  of  the  defendant  railroad  provided  that  the 
railroad  authorized  by  the  charter  should  be  subject  to  ^^  the  pay- 
ment  to  the  city  of  the  same  license  fee  annually  for  each  car  run 
thereon  as  is  now  paid  by  other  city  railroads  in  said  city."  It  waa 
held  that  under  this  provision  the  defendant  was  bound  to  pay  the 
license  fee  provided  for  by  the  ordinance  of  1858 ;  that  there  waa 
a  contract  of  the  defendant  which  arose  from  the  provisions  of  the 
charter,  by  which  it  agreed  to  pay  a  certain  sum  reserved  therein  in 
consideration  of  the  privileges  conferred  thereby ;  and  in  speaking 
of  the  cases  of  Mayor  v.  Second  Ave.  R,  R.  Co.  and  Mayor  v.  Third 
Ave.  R.  R.  Co.  (supra)  it  was  said  that  as  to  those  companies  the  ordi- 
nance  was  an  imposition  of  an  annual  tax  upon  the  company  and  in 
derogation  of  its  rights  and  property,  and  on  that  account  waa 
unlawful  and  void ;  that  ^^  in  both  these  cases  the  question  arising 
as  to  the  validity  of  the  ordinance  was  considered,  having  in  view 
only  such  roads  as  were  constructed  either  without  any  reservation 
whatever  in  the  charter,  or  a  different  one  from  that  provided  for 
by  the  ordinance ; "  that  the  ordinance  was  valid  as  to  the  city  rail- 
roads which  were  required  by  their  charters  or  by  contract  with  the 
city  to  pay  a  given  sum  to  the  city  in  consideration  of  the  privileges 
conferred. 
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It  would  seem,  therefore,  to  Iiave  been  settled  by  these  cases 
that,  so  far  as  this  ordinance  imposes  a  license  fee  npon  corporations 
which  have  received  a  legal  authority  to  construct  and  operate 
49treet  railroads  in  the  city  of  New  York,  where  there  is  no  obliga- 
tion imposed  by  their  charters  or  by  contract  to  pay  to  the  dty  of 
New  York  a  license  fee  for  cars  used  in  the  operation  of  their 
roads,  this  ordinance  is  not  binding,  it  being  in  excess  of  the  power 
of  the  common  council  to  impose  such  an  obligation.  It  would 
seem  to  follow,  therefore,  that  the  Twenty-third  8troet  Railway 
Oompany,  having  been  authorized  by  the  Legislature  to  construct 
and  operate  its  road  without  any  reservation  or  condition  which 
imposed  upon  that  corporation  an  obligation  to  pay  a  license  fee  to 
the  city  of  New  York,  was  not  subject  to  the  ordinance  of  1858, 
and  there  was  no  obligation  to  pay  to  the  city  of  New  York  a 
license  fee  as  therein  provided.  As  there  was  imposed  no  liability 
upon  the  Metropolitan  Street  Railway  Company  to  pay  a  license 
fee  to  the  city  of  New  York,  except  that  it  assumed  to  pay  the 
obligation  of  the  Twenty-third  Street  Railway  Company  when  it 
acquired  the  property  and  franchise  of  that  company,  and  as  there 
was  no  obligation  upon  the  Twenty-third  Street  Railway  Com- 
pany to  pay  this  license  fee  provided  for  by  the  ordinance  of 
1858,  neither  of  these  corporations  is  liable  for  the  license  fee 
therein  provided. 

The  result,  therefore,  is  that  the  judgment  appealed  from  must 
be  reversed,  with  costs,  and  the  demurrer  of  all  the  defendants  sus- 
tained, with  costs,  upon  the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against  either  of 
them,  with  leave  to  the  plaintiff  to  amend  the  complaint  upon  pay* 
ment  of  costs  in  this  court  and  in  the  court  below. 

Pattebson,  Hatch  and  Lauohlin,  JJ.,  concurred ;  Yan  Bbuiit, 
P.  J.,  dissented. 

Judgment  reversed,  with  costs,  and  the  demurrer  of  all  the 
defendants  sustained,  with  costs,  with  leave  to  the  plaintiff  to  amend 
eomplaint  on  payment  of  costs  in  this  court  and  in  the  court  below. 
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The  City  of  New  York,  Respondent,  v.  The  Third  Avenue 
Railroad  Company  and  Metropolitan  Street  Railway  Com- 
pany, Appellants. 

JSttret  railway  eampany  in  New  York  city  —  a  leasee  i$  not  bound  to  pay  to  the  city 
a  Uceme  fee  for  each  ear  ran  prior  to  its  aeeeptanee  of  the  lease  —  efeet  of  its 
taking  the  demised  property  "  subject  to  all  delfts  and  liabilities  of"  the  lessor. 

The  complaint  in  an  action  brought  by  the  city  of  New  York  against  the  Third 
Avenue  Railroad  Company  and  the  Metropolitan  Street  Railway  Company 
alleged  that  the  grant  made  by  the  mayor,  aldermen  and  conmionalty  of  the 
city  of  New  York  to  the  incorporators  of  the  Third  Avenue  Railroad  Com* 
pany,  pursuant  to  which  the  railroad  company  was  organized,  provided  that 
the  incorporators  of  the  railroad  company  "  shall  pay,  from  the  date  of  opening 
the  said  railroad,  the  annual  license  fee  for  each  car  now  allowed  by  law  and 
shall  have  licenses  accordingly/'  and  that  this  grant  was  confirmed  by  the 
atatute  under  which  the  railroad  company  was  organized  (Laws  of  1854,  chap. 
140,  §  8);  that  prior  to  the  year  1894  the  Third  Avenue  Railroad  Company  duly 
paid  the  annual  license  fees  for  its  cars,  but  had  neglected  to  do  so  since  that 
time;  that  on  April  8,  1900,  the  Third  Avenue  Railroad  Company  leased  its 
roads  to  the  Metropolitan  Street  Railway  Company  "  subject  to  all  debts  and 
liabilities  of  the  parties  of  the  first  part  **  (the  lessor);  that  the  lease  contained 
an  agreement  on  the  part  of  the  lessee  to  "  pay,  satisfy  and  discharge  all 
municipal,  county,  state  or  government  taxes  and  assessments,  license  fees  or 
other  charges  of  any  description  whatever  which  during  the  term  hereby 
granted  may  be  imposed  upon  the  property  hereby  demised,  or  any  part 
thereof,  or  upon  any  additions  or  extensions  thereof." 

The  action  was  brought  to  recover  license  fees  for  the  cars  operated  by  the 
Third  Avenue  Railroad  Company  upon  its  lines  during  the  years  1894  to  1899» 
inclusive. 

Ebld,  that  the  complaint  did  not  state  a  cause  of  action  against  the  Metropolitan 
Street  Railway  Company ; 

That,  as  the  Metropolitan  Street  Railway  Company  simply  accepted  a  demise  of 
the  property  of  the  Third  Avenue  Railroad  Company,  *'  subject  to  all  debts 
and  liabilities"  of  the  Third  Avenue  Railroad  Company,  and  did  not  agree  to 
pay  the  existing  debts  and  liabilities  of  that  company,  and  as  the  Third  Ave* 
nue  Railroad  Company  was  still  an  existing  corporation,  liable  for  its  debts 
and  obligations,  the  Metropolitan  Street  Railway  Company  was  not  liable  for 
the  license  fees  accruing  prior  to  the  execution  of  the  lease ; 

That  the  provision  in  the  lease  requiring  the  lessee  to  *'  pay,  satisfy  and  discharge 
all  municipal,  county,  state  or  government  taxes  and  assessments,  license  fees 
or  other  charges  of  any  description  whatever  which  during  the  term  hereby 
granted  may  be  imposed  upon  the  property  hereby  demised,  or  any  part 
thereof,"  rendered  the  lessee  company  liable  for  all  license  fees  accruing  after 
the  execution  and  delivery  of  the  lease,  but  did  not  relate  to  license  fees  which 
bad  accrued  prior  to  the  execution  thereof. 
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Appeal  by  the  defendants.  The  Third  Avenae  Railroad  Com- 
pany and  another,  from  an  interlocutory  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  14th  day  of  May,  1902,  upon  the 
decision  of  the  court,  rendered  after  a  trial  at  the -New  York  Special 
Term,  overruling  the  defendants'  joint  and  separate  demurrers  to  the 
complaint 

Charles  F.  Brovm^  for  the  appellants. 

Chase  Melletiy  for  the  respondent. 

Inobaham,  J. : 

The  plaintiff,  The  City  of  New  York,  brings  this  action  to  recover 
certain  annual  license  fees  for  the  cars  used  by  the  defendant  the 
Third  Avenue  Railroad  Company,  in  the  operation  of  its  railroad. 
The  complaint  alleges  that  the  plaintiff,  a  municipal  corporation, 
existed  under  ancient  charters  and  acts  of  the  Legislature  and  has 
succeeded  to  all  the  rights,  obligations  and  liabilities  of  the  old 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York  by 
virtue  of  the  present  city  charter  (Laws  of  1897,  chap.  878) ;  that 
the  defendant  the  Third  Avenue  Railroad  Company  is  a  street  sur- 
face railroad  company  organized  and  existing  pursuant  to  tlio  pro- 
visions of  the  General  Railroad  Act  (being  chapter  140  of  the  Lawa 
of  1850  as  amd.)  and  was  organized  on  October  8, 1858,  to  construct 
and  operate  a  railroad  in  the  city  of  New  York  in  pursuance  of  the 
terms  of  a  grant  or  agreement  between  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York  (plaintiff's  predecessor)  and 
the  persons  incorporating  the  said  railroad  company,  dated  January 
1,  1853 ;  that  the  defendant  the  Metropolitan  Street  Railway  Com- 
pany is  a  domestic  street  surface  railroad  corporation  organized 
and  existing  under  the  laws  of  the  State  of  New  York  duly  incor- 
porated on  November  29,  1893,  and  May  18,  1894;  that  the  said 
agreement  or  grant  under  which  the  Third  Avenue  Railroad  Com- 
pany is  operating  its  road  contained  the  following :  '^  Resolved  that 
in  consideration  of  the  good  and  faithful  performance  of  the  con- 
ditions, stipulations  and  agreement  above  prescribed  and  of  such 
other  necessary  requirements  as  may  hereafter  be  made  by  the 
common  council  for  the  regulations  of  the  said  railroad,  the  said 
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parties  (meaning  the  incorporators  of  said  defendant  The  Third 
Avenue  Railroad  Company)  shall  pay,  from  the  date  of  opening 
the  said  railroad,  the  annual  license  fee  for  each  car  now  allowed 
by  law  and  shall  have  licenses  accordingly ; "  that  section  3  of 
chapter  140  of  the  Laws  of  1854,  entitled  "An  Act  relative 
to  the  construction  of  railroads  in  cities,"  provides,  "This  act 
shall  not  be  held  to  prevent  the  construction,  extension  or  use 
of  any  railroad,  in  any  of  the  cities  of  this  State,  which  have 
already  been  constructed  in  part;  but  the  respective  parties 
and  companies  by  whom  such  roads  have  been  in  part  constructed, 
and  their  assigns,  are  hereby  authorized  to  construct,  complete, 
extend  and  use  such  roads  in  and  through  the  streets  and  avenues 
designated  in  the  respective  grants,  licenses,  resolutions  or  contracts 
under  which  the  same  have  been  so  in  part  constructed,  and  to  that 
end  the  grants,  licenses  and  resolutions  aforesaid  are  hereby  con- 
firmed ; "  that  at  the  time  when  such  agreement  or  grant  was 
executed,  to  wit,  January  1,  1853,  the  annual  license  fee  for  each 
car  allowed  by  law  was  the  sum  of  twenty  dollars,  as  fixed  by  an 
ordinance  of  the  common  council  of  the  said  mayor,  aldermen 
and  commonalty  of  the  city  of  New  York ;  that  prior  to  the  year 
1894  the  defendant  the  Third  Avenue  Railroad  Company  duly 
and  annually  paid  to  the  said  mayor,  aldermen  and  commonalty 
of  the  city  of  New  York  the  sum  of  twenty  dollars  per  annum  for 
each  car  run  and  operated  upon  its  lines  of  railroad  in  the  city  of 
New  York ;  that  on  or  about  April  3, 1900,  by  an  instrument  dated 
that  day  the  defendant  the  Third  Avenne  Railroad  Company 
granted  and  demised  all  the  certain  railroads  mentioned  and  described 
therein  to  the  defendant  the  Metropolitan  Street  Railway  Com- 
pany, for  the  term  of  999  years,  said  railroads  to  be  used,  maintained 
and  operated  by  the  defendant  Metropolitan  Street  Railway  Com- 
pany in  accordance  with  the  requii-ements  of  the  charter  and  "  sub- 
ject to  all  debts  and  liabilities  of  the  party  of  the  first  part  (meaning 
The  Third  Avenue  Railroad  Company)  except  debts  or  liabilities 
incurred  to  the  party  of  the  second  part ; "  that  said  lease  also  con- 
tained the  following  provision :  "  And  said  party  of  the  second 
part  (meaning  defendant  Metropolitan  Street  Railway  Company) 
further  agrees  that  it  shall  and  will  pay,  satisfy  and  discharge 
all  municipal,  county,  state  or  government  taxes  and  assessments, 
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license  fees  or  other  charges  of  any  description  whatever  whicli 
during  the  term  hereby  granted  may  be  imposed  upon  the  prop- 
erty  hereby  demised,  or  any  part  thereof,  or  upon  any  additions  or 
extensions  thereof;*'  that  during  the  years  1894  to  1899  inclusive 
the  Third  Avenue  Railroad  Company  used,  ran  and  operated  upon 
its  lines  of  railroad  in  the  city  of  New  York  passenger  cars  for 
which  there  were  due,  and  it  became  liable  to  pay  during  said  years,. 
car  license  fees  aggregating  $25,750,  for  which  sum  the  plaintiff 
demands  judgment  against  the  defendants. 

The  defendants  interposed  a  joint  demurrer  alleging  as  a  ground 
thereof  that  causes  of  action  have  been  improperly  united ;  and  the 
Metropolitan  Street  Railway  Company  also  interposed  a  separate 
demurrer  specifying  the  same  objection,  and  also  the  objection  that 
the  complaint  does  not  state  facts  suflScient  to  constitute  a  cause  of 
action  against  it  As  this  second  separate  demurrer  of  the  defend- 
ant the  Metropolitan  Street  Railway  Company  must  be  sustained 
a  consideration  of  the  other  ground  of  the  demurrer  is  not  neces- 
sary. The  lease  of  the  Third  Avenue  Railroad  Company  to  the 
Metropolitan  Street  Railway  Company  demises  the  railroad  property 
of  the  Third  Avenue  Railroad  Company  ^'  snbject  to  all  debts  and 
liabilities"  of  the  Third  Avenue  Railroad  Company  with  no 
provision  by  which  there  is  imposed  upon  the  lessee  an  obligation 
Ix)  pay  such  debts  and  liabilities.  The  Third  Avenue  Railroad 
Company  is  not  dissolved  or  merged  with  the  Metropolitan 
Street  Railway  Company,  but  is  an  existing  corporation  liable 
for  its  debts  and  obligations.  The  Metropolitan  Street  Rail* 
way  Company  did  not  assume  the  payment  of  the  debts,  but 
accepted  a  demise  of  tlio  property  subject  to  the  debts  and  lia- 
bilities of  the  lessor  corporation.  What  was  said  by  Judge  Eabi* 
in  Mayor  v.  Twenty-third  St.  B,  Co,  (113  N.  Y.  311)  is  appli- 
cable  here:  ^^What  it  (the  lessee)  is  bound  to  do  under  the 
lease  is  expressly  stipulated  therein,  and  there  is  no  stipulation  or 
provision  imposing  upon  it  the  duty  or  obligation  to  pay  the  per- 
centage. There  is  nothing  in  the  general  laws  of  the  State  which 
imposes  this  burden  upon  the  defendant  as  lessee.  *  *  *  We 
cannot,  therefore,  find  the  defendant's  obligation  to  pay  this  per- 
centage in  any  particular  language  used  in  the  lease  or  in  any  stat- 
ute."    The  subsequent  provision  in  the  lease  by  which  the  lessee 
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company  agreed  that  "  it  shall  and  will  pay,  satisfy  and  discharge 
all  municipal,  county,  state  or  government  taxes  and  assessments^ 
license  fees  or  other  charges  of  any  description  whatever  which 
during  the  terra  hereby  granted  may  be  imposed  upon  the 
property  hereby  demised,  or  any  part  thereof,"  applied  to  the 
license  fees  that  should  become  due  after  the  execution  of  the 
lease,  this  clause  having,  however,  no  relation  to  the  obli* 
gatious  of  the  Third  Avenue  Railroad  Company  existing  at  the 
time  of  the  execution  of  the  lease.  Under  this  provision  there 
can  be  no  doubt  but  that  the  lessee  company  would  be  liable 
for  all  license  fees  accruing  to  the  city  after  the  execution  and 
delivery  of  the  lease ;  but  it  relates  only  to  such  license  fees  and  not 
to  existing  liabilities  for  license  fees  that  had  accrued  prior  to  its 
execution.  The  question  presented  in  the  case  of  Mayor  v.  Twenty- 
third  St.  JR.  Co.  {supra)  was  as  to  the  liability  of  the  lessee  com- 
pany for  a  percentage  of  the  gross  receipts  under  the  charter  of  the 
lessor  company  that  accrued  after  thQ  execution  and  delivery  of  the 
lease ;  and  there  the  court  held  that  accepting  a  lease  of  all  the  prop- 
erty of  the  corporation  it  was  accepted  subject  to  the  legal  obliga- 
tions to  pay  a  percentage  of  its  gross  earnings  to  the  city  of  New 
York,  the  court  saying :  "  When  the  defendant  took  the  place  of 
the  lessor  corporation,  it  became  obligated  to  take  and  retain  one 
per  cent  of  the  fares  received  by  it  to  and  for  the  use  of  the  city, 
and  to  make  payment  thereof  to  the  city."  It  was  only  a  percentage 
of  the  fares  received  by  the  lessee  corporation  after  it  had  taken 
possession  of  the  demised  property  that  it  was  bound  to  pay  to  the 
city,  not  a  percentage  of  the  gross  receipts  which  the  lessor  corpora- 
tion had  received  prior  to  the  execution  and  delivery  of  the  lease* 
We  think  that  the  complaint  stated  no  cause  of  action  against  the 
defendant  the  Metropolitan  Street  Railway  Company,  and  that  ita 
separate  demurrer  should  have  been  sustained.  It  is  not  claimed 
upon  this  appeal  that  the  complaint  did  not  state  a  good  cause  of 
action  against  the  defendant  the  Third  Avenue  Railroad  Company. 

The  judgment  appealed  from  must,  therefore,  be  reversed  and 
the  demurrer  of  the  Metropolitan  Street  Railway  Company  sus- 
tained,  with  costs  in  this  court  and  in  the  court  below. 

As  to  the  Third  Avenue  Railroad  Company,  judgment  affirmed 
with  costs,  with  leave  to  the  Third  Avenue  Railroad  Company  to 
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withdraw  demnrrer  and  answer  on  payment  of  costs  in  this  coart 
and  in  the  court  below. 

Van  Bbunt,   P.   J.,  Patterson,   Hatoh  and  Lauohlin,    JJ., 
concurred. 

Judgment  reversed  and  demurrer  of  Metropolitan  Street  Railway 
Company  sustained,  with  costs  in  this  court  and  in  the  court  below.  * 
As  to  the  Third  Avenue  Railroad  Company  judgment  affirmed, 
with  costs,  with  leave  to  the  Third  Avenue  Railroad  Company  to 
withdraw  demurrer  and  answer  on  payment  of  costs  in  this  court 
and  in  the  court  below. 


77  384 


Raymond  Connor,  by  his  Guardian  ad  litem,  Bridoet  Kelliheb, 
Respondent,    v.    Mbtropoutan    Street    Railway    Company, 


81 ^45|      Appellant. 


Jfegligenee — injury  from  a  ttreet  ear  ttrtking  the  rear  {f  a  wagon,  tehich,  at  the 
same  time,  wu  ttruek  by  another  ear  and  forced  hack  againet  the  former  one — 
whon  the  queetion  eu  to  the  matorman'e  negligence  ie  not  one  of  law — a  qvetition 
iepreeented  for  the  jury  --form  <if  exeeptione  to  a  charge. 

In  an  action  brought  against  a  street  railway  company  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff,  the  plaintiff's  testimony  tended  to 
show  that  he  was  riding  upon  the  rear  of  a  truck,  which  was  trsYeling  north- 
erly  on  the  defendant's  north-bound  track;  that  while  in  this  position  one  of 
the  defendant's  north- bound  cars  approached  from  behind  and  collided  with 
the  truck,  injuring  him.  The  testimony  given  by  the  defendant  tended  to 
show  that  as  the  north-bound  car  approached  the  truck  the  motorman  thoeof 
signaled  the  driver  of  the  truck  to  leave  the  tracks,  and  that  while  the  driver 
was  in  the  act  of  leaving  the  track  one  of  the  defendant's  south-bound  cars  col- 
lided with  the  truck  and  forced  it  back  against  the  north-bound  car,  thus 
causing  the  injuries. 

The  court  charged,  at  the  plaintiif  s  request:  *'  If  the  north-bound  motorman,  by 
the  exercise  of  reasonable  care,  could  or  should  have  seen  that  there  was  dan- 
ger of  a  collision  between  the  south-bound  car  and  the  van,  and  yet  kept  his 
car  up  to  within  a  few  feet  of  the  van,  so  that  the  van  was  driven  back  onto 
his  car,  then  he  was  negligent." 

EM,  that  if  the  jury  found  the  facts  to  be  as  stated  in  the  charge,  it  was  for 
them  to  say  whether  or  not  such  facts  constituted  negligence  on  the  part  of  the 
motorman.  and  that  it  was  error  for  the  court  to  charge  that,  if  they  found 
such  facts,  the  defendant  was  negligent,  as  matter  of  law. 
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Where,  at  the  doee  of  a  Jury  trial,  the  plaintiirs  counsel  submits  seventeen 
requests  to  charge,  and  the  court  states  that  he  will  charge  '*  the  requests  one, 
two,  three,  four,  five,  six,  seven,  eight,  nine,  ten,  eleven,  twelve  and  fourteen," 
an  exception  taken  by  the  defendant  in  the  following  form,  *'  I  except  to  your 
Honor's  charging  the  following  requests  to  charge  made  by  the  plaintiff —first, 
second,  third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth,  eleventh, 
twelfth  and  thirteenth  and  fourteenth,"  is  sufficiently  specific  to  enable  him  to 
bring  up  for  review,  on  appeal,  any  of  the  requests  specified  in  the  exception. 

*0*Bbibn,  J.,  dissented. 

Appeal  by  the  defendant,  the  Metropolitan  Street  Railway  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  ofSee  of  the  clerk  of  the  county  of  New  York  on 
the  15th  day  of  April,  1902,  npon  the  verdict  of  a  jary  for  $1,000, 
and  also  from  an  order  entered  in  said  clerk's  ofSce  on  the  28th  day 
of  April,  1902,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Charles  F.  Brown^  for  the  appellant. 

/.  Newton  Williams^  for  the  respondent. 

If oLauohlin,  J. : 

This  action  was  brought  to  recover  damages  for  personal  injuries 
^eged  to  have  been  caused  by  defendant's  negligence. 

The  plaintiff,  on  the  4th  of  August,  1899,  then  about  fourteen 
years  of  age,  was  injured  by  a  collision  between  one  of  defendant's 
<3ars  and  a  truck  on  which  he  was  riding.  The  testimony  on  the 
part  of  the  plaintiff,  so  far  as  it  relates  to  the  collision,  tended  to 
dow  that  the  plaintiff  sat  on  the  rear  of  the  truck,  which  was  going 
in  a  northerly  direction  on  defendant's  tracks,  and  while  in  this 
position,  one  of  the  defendant's  cars  came  up  behind  and  collided 
vtrith  it ;  and  before  he  had  any  clianoe  to  escape  and  without  any 
fault  on  his  part,  he  sustained  the  injuries  complained  of.  The  tes- 
timony on  the  part  of  the  defendant  tended  to  show  that  as  the  car 
came  up  behind  the  truck,  the  motorman  of  the  car  signaled  for  the 
<lriver  of  the  truck  to  leave  the  tracks,  and  in  obedience  thereto  he 
did  commence  to  leave  the  tracks ;  that  while  in  the  act  of  doing  so 
the  horse  attached  to  the  truck,  or  else  the  truck  itself,  came  into 
•collision  with  one  of  defendant's  south-bound  cars,  and  by  reason 
thereof  the  truck  was  forced  back  against  and  came  in  collision 
with  the  north-bound  car,  and  thus  tlie  plaintiff  was  injured.  It 
matters  little  which  contention  be  taken  as  the  true  one ;  it  is  quite 
App.  Div.— Yol.  LXXVII.        25 
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dear  a  qnestion  of  fact  was  presented  as  to  defendant's  negligence^ 
as  well  as  the  contributory  negligence  of  the  plaintiff,  and  we  should 
have  no  hesitancy  in  afSrming  the  judgment  were  it  not  for  an  error 
in  the  charge.  The  trial  court,  at  phdntifPs  request,  charged  the 
jury :  ^^  If  the  north-bound  motorman,  by  the  exercise  of  reasonable 
care,  could  or  should  have  seen  that  there  was  danger  of  a  collision 
between  the  south-bound  car  and  the  van,  and  yet  kept  his  car  up* 
to  within  a  few  feet  of  the  van,  so  that  the  van  was  driven  back 
onto  his  car,  then  he  was  negligent/'  The  defendant  excepted  to> 
the  instruction  thus  given  and  we  think  the  exception  well  taken. 

If  the  jury  found  that  the  facts  stated  in  the  request  were  estab- 
lished by  the  evidence,  then  it  was  for  them  to  say  whether  or  not 
such  facts  constituted  negligence  on  the  part  of  the  motorman,  tak* 
ing  into  consideration  all  of  the  facts  and  circumstances  surrounding- 
the  collision.  It  was  error  for  the  court  to  charge,  as  matter  of  law^ 
that  if  they  found  such  facts,  then  the  motorman  was  negligent. 
{XeOegher  v.  Foriysecond  St^  etc.,  R.  B.  Co.,  171  N.  T.  309.) 
It  would  seem  as  though  the  motorman  would  have  a  right  to 
assume,  when  the  driver  of  the  truck  started  to  leave  the  tracks, 
that  he  would  do  so  in  such  a  way  as  not  to  collide  with  one  of  the 
defendant's  cars  going  in  an  opposite  direction.  This  would  cer* 
tainly  be  the  natural  inference  and  one  which  a  reasonably  prudent 
man  would  have  the  right  to  make,  and  the  fact  that  he  acted  upon 
this  assumption,  by  bringing  his  car  close  to  the  truck,  so  that  he 
might  proceed  with  it  as  soon  as  the  truck  had  left  the  tracks, 
did  not  make  him  negligent^/*  se.  At  most  it  was  for  the  jury  to 
say  whether  or  not  his  act  was  a  negligent  one.  That  the  defendant 
was  prejudiced  by  this  instruction  was  sufficiently  evidenced  by  the 
verdict  rendered. 

For  the  error  thus  committed  the  judgment  and  order  must  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event 

Van  Brunt,  P.  J.,  and  Hatch,  J.,  concurred;  O'Bbibn,  J,, 
dissented. 

Inobaham,  J.  (concurring) : 

I  concur  with  Mr.  Justice  McLaughlin,  and  only  wish  to  call 
attention  to  the  exception  necessary  to   justify  a  review  of  tho 
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charge  to  the  jury.  In  this  case,  after  the  charge  was  finiBhed,  the 
court  said  that  he  had  been  requested  by  the  defendant  to  charge 
certain  propositions  which  he  charged,  and  ^^on  behalf  of  the  plain- 
tiff I  will  charge  requests  one,  two,  three,  four,  five,  six,  seven, 
eight,  nine,  ten,  eleven,  twelve,  thirteen  and  fourteen.  Fifteenth, 
sixteenth  and  seventeenth,  I  decline  to  charge,  to  which  you  are 
entitled  to  an  exception."  The  requests  that  the  court  charged  are 
then  stated  in  the  record  which  included  the  tenth  request.  Counsel 
for  the  defendant  then,  after  excepting  to  specific  portions  of  the 
charge,  said :  "  I  except  to  your  Honor's  charging  the  following 
requests  to  charge  made  by  the  plaintiff  —  first,  second,  third, 
fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth,  eleventh,  twelfth 
and  thirteenth  and  fourteenth."  Here  the  court  specifically  charged 
the  tenth  request  made  by  the  plaintiff,  and  the  defendant  specifically 
excepted  to  the  charge  of  that  request. 

By  section  995  of  the  Code  of  Civil  Procedure  it  is  provided 
that  an  exception  must  be  taken  at  the  time  when  the  ruling  is 
made,  unless  it  is  taken  to  the  charge  given  to  the  jury ;  in  which 
case  it  must  be  taken  before  the  jury  have  rendered  their  verdict. 
This  exception  comes  within  the  last  clause  of  this  section,  as  it  was 
an  exception  taken  to  the  charge  of  the  court  to  the  jury,  and  upon 
the  record  it  appears  to  have  been  taken  before  the  jury  had  ren- 
dered their  verdict.  It  was  taken  to  a  specific  charge  made  at  the 
request  of  the  plaintiff,  and  the  exception  specified  the  particular 
request  that  the  court  had  charged  to  which  the  defendant  excepted. 
It  is  undoubtedly  the  rule  that  to  entitle  a  defeated  party  to  review 
a  proposition  contained  in  a  charge  to  the  jury,  there  must  be  a 
specific  exception  to  the  charge  so  that  the  attention  of  the  court  is 
directed  to  the  express  proposition  to  which  counsel  desires  to 
except ;  or  where  there  is  a  refusal  to  charge  a  request,  there  must 
be  a  specific  exception  to  the  ruling  of  the  court  refusing  to  charge 
the  specific  request.  A  general  exception  to  the  charge  without 
specifying  the  particular  proposition  to  which  it  is  desired  to  except 
manifestly  raises  no  question  upon  a  review  of  the  judgment ;  nor 
where  several  requests  to  charge  have  been  presented,  to  some  of 
which  the  court  has  acceded  and  to  others  refused,  does  a  general 
exception  to  the  refusal  to  charge  as  requested  present  a  question 
for  review.    Such  an  exception  is  too  general.    In  Smedia  v.  Brooh' 
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ly7i  dk  Rockaway  Beach  i?.  E.  Co.  (88  N.  Y.  14)  at  the  close  of  the 
evidence  coanBel  for  the  defendant  presented  to  the  conrt  fifteen 
separate  requests  to  charge.  The  court  charged  sabstantiallj  as 
requested,  and  then,  at  the  close  of  the  charge,  declined  to  charge 
except  as  already  charged,  to  which  refusal  as  to  each  of  such 
requests  the  defendant's  counsel  then  and  there  excepted.  The  court 
said :  ^^  We  think,  for  the  reason  there  stated,  that  the  court  prop- 
erly disposed  of  the  questions  raised  by  these  requests  to  charge. 
But  if  the  conrt  erred  in  refusing  to  charge  one  or  more  of  the 
propositions  as  requested,  there  is  no  suflScient  exception  to  such 
refusal.  It  is  well  settled  that  where  several  requests  to  charge  are 
submitted  to  the  court,  some  of  which  are  charged  as  requested, 
some  charged  in  a  modified  form,  and  others  not  charged,  an  excep- 
tion taken  in  the  form  in  which  it  appears  in  this  case  cannot  be 
sustained.  The  exception  must  be  more  specific  and  point  out  the 
particular  request  to  which  it  is  intended  to  apply." 

In  N&waU  v.  BartleU  (114  N.  Y.  399)  it  appeared  that  at  the 
dose  of  the  evidence  the  defendant's  counsel  presented  to  the 
court  eight  requests  to  charge  the  jury.  Without  making  any  rul- 
ing upon  these  requests,  the  court  proceeded  to  deliver  his  charge. 
At  its  close  the  defendant's  counsel  requested  the  court  to  charge 
upon  two  additional  requests,  which  the  court  charged.  The  counsel 
then  excepted  to  one  instruction  embodied  in  the  charge  as  delivered. 
The  case  then  shows  that  the  court  refused  to  charge  the  defend- 
ant's requests  except  as  already  charged,  and  the  defendant's  coun- 
sel took  an  exception  to  tlie  refusal  to  charge  as  to  each  and  every 
one  of  said  requests.  The  court  said :  ^^It  does  not  appear  which  of 
the  requests  had  been  charged,  atld  consequently  we  are  not  advised 
as  to  which  of  the  requests  the  exceptions  apply.  To  raise  any 
question  upon  the  ruling  of  the  trial  court  for  review  in  this  court, 
the  exception  must  be  specific  and  point  out  the  particular  request 
to  which  it  is  intended  to  apply." 

In  Bead  v.  Nichols  (118  K.  Y.  224)  it  appeared  that  at  the  close 
of  the  evidence  the  counsel  for  the  plaintiff  presented  to  the  court 
thirteen  separate  requests  to  charge.  Some  were  charged  as 
requested,  some  were  charged  in  a  modified  form  and  others  refused. 
At  the  close  of  the  charge  counsel  stated  that  he  excepted  to  the 
refusal  to  charge  as  requested  by  plaintiff's  counsel  in  so  far  as 
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the  court  did  ref ose,  and  to  each  of  the  refusak  to  charge  as 
requested.  It  was  held  that  this  exception  was  not  sufficiently 
definite  and  specific  to  present  a  question  for  review.  In  JBuer- 
zeler  v.  C.  C.  T.  B.  R.  Co.  (139  N.  T.  490)  it  appeared  that  at  the 
close  of  the  evidence  the  trial  court  charged  the  jury,  and  there 
were  many  requests  by  both  sides  to  charge,  some  of  which  were 
granted  and  some  refused.  After  the  charge  was  finished  and  the 
jury  had  retired  counsel  for  the  defendant  excepted  to  the  granting 
of  the  requests  on  the  other  side,  and  a  refusal  to  charge  those  of  the 
defendant's  counsel.  There  was  no  other  exception  to  the  charge  or 
refusal  to  charge,  and  it  was  said :  ^^  It  is  conceded  by  the  learned 
counsel  for  the  defendant  that  this  general  exception  was  wholly 
insufficient  to  present  any  question  for  review  in  this  court,  and  so  we 
have  uniformly  held  "  (citing  the  cases  to  which  attention  has  been 
called).  To  the  same  effect  is  Piper  v.  N.  T.  C.  &  H.  B.  B.  B.  Co. 
(89  Hun,  75).  This  last  case  was  reversed  by  the  Court  of  Appeals 
(156  N.  Y.  224),  but  that  reversal  was  upon  the  ground  that  the 
plaintiff  was  guilty  of  contributory  negligence,  and  for  that  reason 
it  was  held  that  the  complaint  should  have  been  dismissed. 

The  rule  to  be  adduced  from  these  cases  requires  that  a  party 
excepting  to  a  charge  to  a  jury  must,  by  some  exception,  point  to 
the  specific  proposition  which  the  court  has  charged  or  refused  to 
charge,  or  to  a  specific  ruling  on  a  refusal  to  charge  to  which  coun- 
sel supposed  himself  entitled.  Where  several  requests  are  made, 
some  of  which  are  charged  and  some  refused,  the  attention  of  the 
court  must  be  called  to  the  ruling  refusing  a  specific  request  by  an 
exception  taken  to  that  ruling ;  an  exception  generally  to  the  refu- 
sal of  the  court  to  charge  as  requested  is  not  sufficiently  specific. 
In  McKvrdey  v.  Metropolitan  Street  B,  Co.  (77  App.  Div.  256), 
after  the  requests  to  charge  had  been  presented  on  both  sides,  they 
were  ruled  upon  separately,  and  when  counsel  for  the  defendant 
asked  the  court,  "  And  now,  with  respect  to  exceptions  to  those 
portions  of  your  Honor's  charge,"  the  court,  interrupting,  said: 
"  Yon  may  take  them  after  the  jury  have  retired ;  either  side  may 
do  that."  After  the  jury  retired  counsel  for  the  defendant  said, 
^*  Your  Honor  will  allow  me  an  exception  in  due  form  to  each 
request  which  is  refused  and  to  each  request  which  was  modified,"  to 
which  the  court  answered,  "  Yes,"  and  we  held  that  this  request  was 
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BO  general  that,  if  simply  taken  and  entered  upon  the  record  without 
the  acqaiescence  of  the  court,  it  might  be  unavailing ;  but  that,  as  the 
court,  having  interrupted  counsel  when  about  to  take  specific  excep- 
tions, subsequently  gave  him  an  exception  to  the  refusal  of  the 
court  to  charge  his  requests,  that  method  being  acceptable  to  the 
court  and  entered  in  the  record  as  such,  it  was  sufficient  to  raise  the 
question  as  to  the  right  of  the  defendant  to  have  his  specific  requests 
charged  which  the  court  had  refused  to  charge.  We  wish  to  call 
attention  to  this  rule  that  to  entitle  counsel  to  review  a  charge  as 
actually  made  there  must  be  a  specific  exception  to  the  portion  of 
the  charge  which  is  claimed  as  error  sufficiently  definite  to  call  the 
attention  of  the  trial  judge  to  the  specific  portion  of  the  chaige 
excepted  to,  and  that  where  it  is  sought  to  review  the  refusal 
of  the  court  to  charge  a  request  there  must  be  a  specific  excep- 
tion to  the  refusal  to  charge  the  particular  request ;  that  a  gen- 
eral exception  to  the  refusal  to  charge  as  requested  by  the  party 
taking  the  exception  does  not  present  a  question  for  review  on 
appeal  unless  the  court  directs  such  course  to  be  pursued  and 
authorizes  the  entry  of  the  exception  to  be  made  in  that  form. 

Hatch,  J.,  concurred. 

O'Brien,  J.  (dissenting) : 

I  am  unable  to  concur  in  the  conclusion  reached  by  the  majority 
of  the  court  in  this  case  because  under  the  authorities  I  think  the 
exception  upon  which  the  case  is  reversed  is  not  properly  before  us 
for  consideration,  and,  therefore,  is  not  available.  At  the  conclu- 
sion of  the  charge  to  the  jury  some  seventeen  requests  were  pre- 
sented by  the  plaintiff,  and  the  trial  judge  stated  those  which  he 
would  charge  and  the  numbers  of  those  he  declined  to  charge,  these 
latter  not  appearing  in  the  record.  The  defendant  then  made  cer- 
tain requests,  and,  finally,  just  before  the  case  went  to  the  jury,  the 
defendant's  counsel  said :  ^^  I  except  to  yonr  Honor's  charging  the 
following  requests  to  charge  made  by  the  plaintiff — first,  second, 
*  *  *  tenth,  eleventh,"  etc.  In  this  way  only  was  any  excep- 
tion taken  to  the  tenth  charge,  which  is  the  one  in  question.  In 
Piper  V.  iT.  V.  C.  dk  H.  B.  B.  B.  Co.  (89  Hun,  75,  76)  the  court 
said :  ^^  At  the  close  of  the  charge  the  defendant  presented  to  the 
court  twenty-eight  requests,  some  of  which  were  charged  and  some 
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refused.  The  defendant  excepted  to  each  of  the  charges  made  by 
the  court  at  the  request  of  the  plaintiff  and  to  each  qualification  of 
those  requests  and  to  each  refusal  to  charge  either  of  the  propositions 
requested  by  the  defendant  to  be  charged.  These  exceptions  are 
'wholly  insuflBcient  to  present  any  question  for  review."  And  in  the 
opinion  written  by  Mr.  Justice  McLaughlin,  in  Benedict  v.  Deshel 
»(77  App.  Div.  276),  it  was  held  that,  where  a  number  of  requests 
were  made  by  the  plaintiff  and  refused  by  the  court,  and  the  plain- 
tiff's counsel  said,  "  I  except  to  each  of  your  Honor's  refusals  to 
•charge  to^  my  several  requests,"  the  exception  was  not  so  taken  as 
to  present  any  question  for  review.  The  only  difference  between 
the  form  of  the  exception  in  that  case  and  in  the  case  at  bar  is  that 
here  the  numbers  of  the  requests  were  mentioned ;  but  this  did  not 
point  out  any  particular  misstatement  so  as  to  afford  the  trial  court 
the  opportunity  to  correct  any  error,  and  it  is  the  failure  to  so 
specify  the  objection  made  to  the  refusal  that  constitutes  the  vice 
in  such  exceptions. 

I  think,  therefore,  that  the  judgment  appealed  from  should  be 
affirmed,  with  costs. 

Judgment  and  order  reversed  and  new  trial  ordered,  costs  to  appel^ 
lant  to  abide  event. 


Nbllie  Garvey,  Appellant,  v.  The  UinTED  States  Fidelttt  akd 
Guaranty  Company,  Respondent,  Impleaded  with  Francis  J. 
HoROAN,  as  Ancillary  Executor  of  Kichard  Gabvey,  Deceased, 
and  Others. 

Meir  at  law  claiming  that  a  mU  admitted  to  probate  wu  invalid  beeanteqf  her  aneee* 
tofe  incapacity —  the  invalidity  of  devieee  to  charitable  corporationB  tnuet  be 
pleaded— right  of  an  heir  at  law,  where  there  iean  equitable  eonvereion  into  per* 
:9onalty  — a  decree  of  another  State  admitting  a  will  to  probate  —  duty  of  a  claim* 
4int  toamrtrighU  in  that  Stats—  a  surety  on  an  exeeutor^e  bond  cannot  be  tued 
untU  the  executor  ie  in  dtfauU. 

The  complaint  in  an  action  brought  by  Nellie  Oarrey  against  Francis  J.  Horgan 
as  ancillary  executor  of  the  estate  of  Richard  Garvey,  deceased,  the  United 
States  Fidelity  and  Gnaianty  Company  and  others,  alleged  that  Richard  Qarvey 
died  a  resident  of  the  State  of  Massachusetts,  leaving  a  pretended  last  will  and 

*8ie. 


Digitized  by 


Google 


392    GARVEY  v.  U.  S.  FIDELITY  &  GUARANTY  CO. 

FnuT  Depabtmbht,  Dbcsmbbr  Tuui,  1902.  [Vol.  77. 

testament  which  was  Toid  by  reason  of  the  testator's  inoapadty  to  make  th» 
same;  that  the  plaintiif  was  the  sole  heir  at  law  and  next  of  kin  of  Richard 
Garrey,  deceased,  who  was  one  of  the  heirs  at  law  of  Andrew  J.  Qanrey» 
deceased;  that  the  said  Andrew  J.  Qarrey  died  seized  of  certain  lands  situate- 
in  the  dty  of  New  York,  and  that,  by  terms  of  his  will,  which  was  admitted  to^ 
probate  in  the  county  of  New  York,  he  devised  such  real  estate  to  a  trustee- 
upon  certain  trusts  and  gave  the  trustee  power  to  sell  and  convey  such  real 
estate;  that  the  trustee  exercised  the  power  of  sale  and  that  subsequently  all  of 
the  parties  interested  under  the  will,  except  this  pbintifP,  entered  into  an 
agreement  that  the  proceeds  of  the  sale  of  the  property  should  be  divided  and 
distributed  among  them  in  spedfled  proportions;  that,  if  Richard  Garvey  had 
been  alive,  he  would  have  been  entitled  to  receive,  pursuant  to  this  agreement, 
the  sum  of  |20,212.<». 

The  complaint  further  alleged  that  the  pretended  will  of  Richard  Garvey  waa 
admitted  to  probate  in  the  State  of  Massachusetts  and  that  ancillary  letters  tes- 
tamentary were  thereafter,.issaed  to  the  executor  named  therein  by  one  of 
the  surrogates  of  the  county  of  New  York;  that  thereupon-the  said  suntr  or 
t29,212.<HI  was  paid  to  such  executor  notwithstanding  that  the  plaintiif  had 
previously  demanded  that  payment  of  such  sum  be  made  to  her;  that  the 
United  States  Fidelity  and  Guaranty  Company  was  the  surety  upon  the  bond 
of  the  executor  named  in  the  will  of  Richard  Garvey  and  was  in  possession  of 
the  fund.  The  relief  demanded  was  that  the  plaintiff  have  Judgment  against 
the  defendants  for  the  amount  of  the  fund. 

Hdd,  that,  in  the  absence  of  an  allegation  to  that  effect  in  the  complaint,  the 
plaintiff  could  not  raise  the  question  whether  devises  to  charitable  corporations, 
contained  in  the  will  of  Andrew  J.  Garvey  aggregated  more  than  one-half  of 
the  value  of  the  testator's  estate  and  were,  therefore,  invalid; 

That,  aside  from  this  question,  the  will  of  Andrew  J.  Garvey  worked  an  equi- 
table conversion  of  all  the  testator's  real  estate  into  personalty  and  that  nothing, 
therefore,  descended  under  the  will  of  Andrew  J.  Garvey  which  the  plaintiff 
could  take  as  heir  at  law; 

That  the  decree  of  the  Massachusetts  court  admitting  the  will  of  Richard  Garvey^ 
to  probate  was  conclusive  in  the  State  of  New  York,  and  that,  as  long  as  such 
decree  remained  in  force,  the  plaintiff,  who  was  not  mentioned  in  the  wUl,  was 
not  entitled  to  any  portion  of  the  estate  of  the  said  Richard  Garvey; 

That  the  plaintiff  was  obliged  to  assert  whatever  rights  she  had  in  the  fund  in 
question  in  a  proceeding  in  the  courts  of  the  State  of  Massachusetts; 

That  the  plaintiff  could  not  maintain  an  action  against  the  surety  upon  the  bond 
of  the  executor  named  in  the  will  of  Richard  Ckirvey  until  the  liability  of  the 
executor  to  respond  to  her  had  been  established  and  he  had  failed  to  comply 
with  the  direction  to  pay  over  the  fund. 

Appeal  by  the  plaintiflf,  Nellie  Gfirvey,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  The 
IJnitied  States  Fidelity  and  Guaranty  Company,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  6th  day  of  Jnne^ 
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1902^  upon  the  decudon  of  the  court,  rendered  after  a  trial  at  the 
New  York  Special  Term,  siutaining  the  said  defendant's  demorrer 
to  the  amended  complaint. 

Nelson  J.  Waterburt/j  for  the  appellant. 

Cfharles  H.  Fuller^  for  the  respondent. 

Hatoh,  J. : 

The  theory  of  the  complaint  in  this  action  is  that  the  plaintiff  Ib? 
entitled  to  recover  as  the  sole  heir  at  law  and  next  of  kin  of  Richard 
Garvey,  who  was  an  nnde  of  the  blood  and  one  of  the  heirs  at  law 
of  Andrew  J.  Garrey,  deceased.  The  complaint  avers  that  Richard 
Garvey  died  a  resident  of  the  city  of  Boston  in  the  State  of  Massa- 
chusetts on  or  about  the  2ad  day  of  September,  1898,  leaving  a 
pretended  last  will  and  testament,  which  was  void  by  reason  of  th& 
testator's  incapacity  to  make  the  same ;  that  Andrew  J.  Garvey  was- 
at  the  time  of  his  death  seized  of  certain  lands  and  tenements  situ* 
ate  in  the  city  and  county  of  New  York,  and  that  he  left  a  last  will 
and  testament  which  was  duly  admitted  to  probate  by  the  surro* 
gate  of  the  county  of  New  York  as  a  will  valid  to  pass  real  and  per- 
sonal  property ;  that  by  virtue  of  its  provisions  and  codicil  thereto' 
attached  he  devised  all  of  his  said  lands  and  property  to  a  trustee- 
named  in  the  will  upon  certain  trusts  therein  specified ;  that  the 
said  will  and  codicil  gave  to  the  said  trustee  full  and  complete^ 
power  to  sell  and  convey  the  whole  of  the  real  estate  devised  by 
the  will ;  that  after  the  admission  of  the  will  to  probate  the  trustee 
exercised  the  power  of  sale  contained  therein  and  sold  the  property  ;. 
that  after  the  said  will  of  Andrew  J.  Garvey  was  admitted  to  pro- 
bate all  of  the  persons  and  corporations  entitled  to  take  thereunder,. 
or  claiming  an  interest  under  the  will,  except  this  plaintiff,  entered 
into  an  agreement  in  writing  before  the  commencement  of  this 
action  whereby  they  agreed  that  the  proceeds  of  the  sale  of  said 
property  should  be  divided  and  distributed  among  the  persons  and 
corporations  entitled  thereto  in  specified  proportions,  and  that  out 
of  the  said  sums  so  realized  $29,212.63  became  payable  to  Richard 
Garvey,  had  he  been  alive  to  receive  the  same ;  that  the  said  will  of 
Richard  Garvey  was  procured  to  be  probated  by  the  legatees  and 
beneficiaries  therein  named  and  by  the  executor  thereof  in  the  Pro* 
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bate  Court  of  Snffolk  county  in  the  State  of  MuaachoaettB,  and  that 
after  such  probate  an  exemplified  copy  of  the  will  and  decree  of 
probate  was  recorded  in  the  snrrogate's  office  of  the  connty  of  New 
York  and  a  decree  procured  from  one  of  the  Burrc^ates  of  said 
•county  for  the  iasnance  to  the  executor  therein  named  of  ancillary 
letters  testamentary  upon  the  said  estate ;  that  thereupon  there  was 
paid  over  to  said  executor  the  aforementioned  sum  of  $29,212.63  in 
disregard  of  plainti£Ps  rights ;  that  plaintiff  demanded  said  sum  of 
the  trustee  named  in  the  will  of  Andrew  J.  Ghmrey  prior  to  its  pay- 
ment to  the  executor ;  that  the  United  States  Fidelity  and  Guaranty 
Company,  a  foreign  corporation  authorized  to  transact  business  in 
the  State  of  New  York,  became  surety  on  ihe  bond  of  the  executor 
of  the  will  of  Bichard  Ghmrey,  and  now  controls  or  has  some  inter- 
•est  in  the  fund  and  is  in  possession  of  the  same.  The  complaint 
demands  judgment  against  the  defendants  for  the  before-mentioned 
4»hare,  together  with  the  costs  of  the  action. 

It  is  evident  that  the  diBposition  made  of  the  demurrer  by  the 
learned  court  below  is  sound  and  should  be  sustained  upon  this 
appeal.  It  is  nowhere  averred  in  terms  in  the  complaint  that  the 
will  of  Andrew  J.  Garvey  was  invalid,  nor  is  such  fact  made  to 
oippear  by  any  of  the  averments  contained  therein.  Assuming  that 
the  devises  of  property  to  charitable  corporations  under  such  will 
were  of  more  than  one-half  of  the  estate  and,  therefore,  invalid,  it 
would  be  essential  to  establish  such  fact  by  proof,  and  a  complaint 
which  fails  to  aver  it  is  bad.  {Garvey  v.  Union  Trust  Co.,  29 
App.  Div.  613.) 

Aside  from  this  consideration,  however,  it  clearly  appears  from 
the  will  of  Andrew  J.  Garvey  that  it  worked  an  equitable  conversion 
into  personalty  of  all  of  his  real  estate.  The  devise  was  to  a  trustee, 
with  power  to  sell  and  pay  over  the  proceeds,  and  the  averment  of 
the  complaint  is  that  this  power  was  executed,  and  out  of  the  execu- 
tion arose  the  sum  which  the  plaintiff  seeks  to  recover  in  this  action. 
The  proceeds  of  the  property  is  personalty,  unimpressed  with  any 
<^haracter  of  real  estate.  {HorUm  v.  McCoy^  47  N.  Y.  21 ;  KaUh 
fleuch  V.  KaJhflekch^  67  id.  354.)  There  was  nothing,  therefore, 
which  descended  under  the  will  of  Andrew  J.  Gtarvey  which  the 
plaintiff  could  take  as  heir  at  law,  and  no  right  remains  in  her  which 
ahe  could  enforce  in  such  capacity  against  such  estate  or  the  pro- 
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/ceeds  thereof.  By  the  averments  of  the  complaint  it  appears  that 
the  will  of  Richard  QsTvej  has  been  admitted  to  probate  in  Suffolk 
connty,  in  the  State  of  Massachusetts.  The  decree  of  said  court 
admitting  the  will  to  probate  is  conclusive,  and  cannot  be  questioned 
in  this  State.  {Jfooney  v.  Hrndsy  160  Mass.  469 ;  Simmons  v. 
Sa/ul^  138  TJ.  S.  439.)  It  is  clear,  therefore,  that  the  executor 
named  in  such  will  became  entitled  to  take  as  such,  and  he  alone, 
«o  far  as  the  personal  estate  is  concerned,  is  the  legal  representative 
of  the  heirs  at  law  of  Richard  Garvey,  and  the  right  to  have  and 
receive  the  money  is  exclusively  vested  in  him.  The  averments  of 
the  complaint  are  that  the  money  was  paid  over  to  such  executor, 
and  if  the  plaintiff  has  any  rights  in  and  to  this  fund,  she  is  required 
•to  invoke  such  legal  remedies  as  may  exist  for  the  recovery  thereof 
from  the  executor ;  but  the  money  having  been  paid  according  to 
law  to  the  person  entitled  to  the  custody  thereof,  no  right  of  action 
•exists  in  her  favor  against  the  surety  upon  the  bond  of  the  executor 
until  the  liability  of  the  executor  to  respond  to  her  has  been  estab- 
lished, and  he  has  failed  to  comply  with  a  direction  to  pay  over  the 
«ame. 

It  also  appears  by  the  averments  of  the  complaint  that  under  and 
hy  virtue  of  the  terms  of  the  will  of  Richard  Garvey  the  plaintiff 
herein  is  not  entitled  to  have  or  receive  any  of  such  estate.  She  is 
not  named  therein  as  legatee,  nor  does  she  take  anything  there- 
under. So  long,  therefore,  as  the  probate  of  this  will  stands,  she  is 
concluded  from  taking  anything,  and  as  the  testator  resided  in  the 
State  of  Massachusetts,  and  the  will  is  duly  admitted  to  probate  in 
that  State  and  the  executor  has  qualified  thereunder,  she  must  be 
limited  in  whatever  rights  she  has  in  and  to  this  fund  to  a  proceed- 
ing in  the  courts  of  Massachusetts.  It  is  sufiicient  to  say  now  that 
not  only  does  the  complaint  fail  to  show  a  case  entitling  her  to 
recover  this  fund,  or  any  part  of  it,  as  heir  at  law  or  next  of  kin  of 
Andrew  J.  Garvey,  but  by  its  affirmative  averments  she  has  suc- 
ceeded in  shpwing  that  in  each  capacity  she  has  no  standing  to 
maintain  this  action.  In  addition  thereto,  she  seems  to  have  gone 
further,  and  also  by  affirmative  averments  established  that  she  has 
no  right  to  have  or  receive  any  of  this  fund.  So  long  as  the  decree 
of  probate  of  the  will  of  her  ancestor  stands  unreversed,  she  is  not 
entitled  to  take  in  any  capacity  whatever. 
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It  follows  that  the  ioterlocatory  jodgment  shoald  be  affirmed^ 
with  coBts,  and  that  the  plaintiff  be  permitted  to  plead  oyer  within 
twenty  days  upon  payment  of  the  costs  of  this  appeal  and  in  the 
court  below. 

Yah  Brunt,  P.  J.,  Patterson^  Ingraham  and  Lauohlin,  JJ.^ 
concurred. 

Judgment  affirmed,  with  costs,  with  leave  to  plaintiff  to  plead 
over  on  payment  of  costs  in  this  court  and  in  the  court  below. 


The  Pboplb  of  the  State  of  New  York,  Appellant^  v.  Robert  L» 
Martin  and  Harrt  Yelthcsen,  Respondents. 

iV^ry — M0<<Mi  9$qf  the  PbiuU  Ood$  ii  net  limited  to  affidanite  required  2y  <A^ 
UMe  of  the  State  qf  New  York — indictment  charging  two  pereone  with  the  erime 
<^  peijury,  and  also  that  one  of  them  eouneded  the  aet$  ef  the  other  ^  it  ehaefee 
both  ae  prineipale  with  the  eommieeion  qf  one  offenee. 

Section  M  of  the  Penal  Ckxie,  which  provides:  "  A  person  who  swears  •  •  * 
that  any  ♦  ♦  ♦  affidavit  ♦  ♦  •  by  himBubscribed  ittrue  ♦  ♦  ♦  on 
any  occasion  in  which  an  oath  is  required  by  law  *  *  *  or  may  lawfoUy 
be  administered,  and  who  *  *  *  on  such  •  •  •  occasion  willfuUy 
and  knowingly  •  •  *  deposes  •  •  *  falsely  In  any  material  matter, 
or  states  in  his  *  *  *  affidavit  •  •  •  any  material  matter  to  be  true 
which  he  knows  to  be  false,  is  guilty  of  perjury/'  is  not  limited  in  its  operation 
to  affidavits  and  oaths  required  by  the  laws  of  the  State  of  New  York,  but 
extends  to  an  oath  or  affidavit  required  by  the  laws  of  a  sister  State  and  author- 
ized by  the  laws  of  such  sister  State  to  be  taken  in  the  State  of  New  York. 

An  indictment  charging  two  persons  with  the  crime  of  perjury,  which  first  avers 
the  commission  of  the  offense  by  both  persons,  and  then  avers  that  one  of 
them  was  actually  present,  aiding,  counseling,  advising  and  procuring  the  said 
acts,  oaths  and  willful  purposes  of  the  other,  does  not  allege  the  commission 
of  two  offenses,  but  simply  the  commission  of  a  single  offense  in  which  both 
the  defendants  were  principals. 

Appeal  by  the  plaintiff,  The  People  of  the  State  of  New  York, 
from  an  order  of  the  Court  of  General  Sessions  of  tlie  Peace  in  and 
for  the  city  and  county  of  New  York,  entered  in  the  office  of  the 
clerk  of  said  court  on  the  9th  day  of  June,  1902,  allowing  a  demur- 
rer filed  by  each  of  the  defendants  to  the  indictment  charging  them 
with  the  crime  of  perjury. 

The  indictment  is  as  as  follows : 


Digitized  by 


Google 


PEOPLE  V.  MARTIN.  397 

App.  Div.]  FxBBT  Dbpabtmekt,  Dbcbmbeb  Tbbm,  1902. 

^*  CouBT  OF  Gensbal  Sbssions  of  thb  Peace,  In  and  Fob  the 
County  of  New  Yobk. 


"'  The  People  of  the  State  of  New  York 

again$t 
*  *  Robert  L.  Martin  and  Harry  Yelthusen. 


"  The  Grand  Jury  of  the  County  of  New  Fork,  by  this  indict- 
ment, accuse  Eobert  L.  Martin  and  Harry  Yelthusen  of  the  crime 
of  perjury,  committed  as  follows  : 

"  Heretofore,  to  wit,  on  the  15th  day  of  May,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  one,  the  said  Robert  L.  Mar- 
tin and  the  said  Harry  Yelthusen,  each  late  of  the  Borough  of 
Manhattan,  of  the  City  of  New  York,  in  the  County  of  New  York, 
aforesaid,  were  respectively,  the  said  Robert  L.  Martin,  president, 
and  Harry  Yelthusen,  secretary,  of  the  Delaware  Surety  Company, 
s,  corporation  duly  organized  and  existing  under  the  laws  of  the 
State  of  Delaware. 

^^  And  then  and  there  and  on  the  day  and  year  aforesaid  it  was 
required  by  law  and  by  the  general  corporation  law  of  the  State  of 
Delaware  that  the  president,  with  the  secretary  or  treasurer,  of 
«very  corporation  organized  and  existing  under  the  laws  of  the  said 
State  of  Delaware  should,  upon  payment  of  the  capital  stock  of 
«uch  corporation,  make  a  certificate,  stating  whether  the  same  had 
been  paid  in  in  cash  or  by  the  purchase  of  property,  and  stating 
also  the  total  amount  of  capital  stock  paid  in,  which  certificate 
should  be  signed  and  swoni,  or  affirmed  to  by  the  president  and 
secretary,  or  treasurer,  and  further,  providing  that  the  same  said 
certificate,  so  signed  and  sworn,  or  affirmed  to,  should  be  filed  in 
the  office  of  the  Secretary  of  State  of  the  said  State  of  Delaware. 

^^  And  then  and  there  and  on  the  said  15th  day  of  May,  in  the 
year  aforesaid,  one  Thomas  Adam,  Jr.,  was  a  notary  public  duly 
appointed,  sworn  and  qualified  in  and  for  the  County  of  New  York, 
aforesaid,  and  thereby  duly  authorized  and  empowered  to  administer 
oaths  and  take  affidavits ; 

'^And  then  and  there,  and  on  the  said  15th  day  of  May,  in  the 
year  aforesaid,  at  the  borough  and  county  aforesaid,  the  said  Robert 
L.  Martin,  as  president,  as  aforesaid,  of  the  said  corporation,  as 
aforesaid,  and  Harry  Yelthusen,  as  secretary  of  the  said  corporation 
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aforesaid,  appeared  before  the  said  Thomas  Adam,  Jr.,  notary  pablie 
as  aforesaid,  and  did  then  and  there,  each  in  hiB  own  proper  hand- 
writing duly  subscribed,  the  said  Bobert  L.  Martin,  as  president,, 
and  the  said  Harry  Yelthosen,  as  secretary,  the  certain  certificate,, 
so  as  aforesaid  required  and  provided  for  by  law,  and  by  the  said 
general  corporation  law  of  the  said  State  of  Delaware,  which  said 
certificate  was  then  and  there  as  follows,  to  wit : 

"We,  Bobert  L.  Martin,  President,  and  Harry  Velthusen,  Secre- 
tary of  the  Delaware  Surety  Company,  a  corporation  created  by 
and  under  the  laws  of  the  State  of  Delaware,  do  hereby 

"Certify  that  the  entire  capital  stock  of  the  Delaware  Surety 
Company,  said  corporation,  of  one  million  dollars  has  been  paid  ia 
in  cash. 
"New  York,  May  Ihth,  1901. 

"DELAWARE  SURETY  COMPANY, 

"  by  RoBBBT  L.  Martin, 

''Preddmt. 
"  Harry  Velthusen, 

"  Secretary. 
•*  Delaware  Surety  Company 

"Incorporated,  1901. 

**  [Ten  oeot  reTonue  tUunp  CAnoelled.] 

"  And  did  then  and  there  produce,  present  and  exhibit  the  sama 
said  written  instrument  and  certificate  as  aforesaid  to  the  said 
Thomas  Adam,  Jr.,  notary  public  as  aforesaid,  and  he,  the  said 
Robert  L.  Martin,  and  he,  the  said  Harry  Velthusen,  did  then  and 
there,  at  the  borough  and  county  aforesaid,  on  the  said  15th  day  of 
May,  in  the  year  aforesaid,  produce,  present  and  exhibit  to  the  said 
Thomas  Adam,  Jr.,  notary  public  as  aforesaid,  a  certain  affidavit  in 
writing,  duly  signed  and  subscribed  by  him,  the  said  Robert  L» 
Martin,  in  his  own  proper  handwriting,  touching  the  truth  of  the 
said  certificate  aforesaid,  so  subscribed  by  them,  the  said  Robert  L. 
Martin  and  the  said  Harry  Velthusen,  as  aforesaid,  which  said 
affidavit  in  writing  was  then  and  there  as  follows,  to  wit : 

"  Statb  of  New  York,  ) 
"  Coimiy  of  New  York^  ) 

"  *  Robert  L.  Martin  and  Harry  Velthusen  being  severally  duly 
sworn,  depose  and  say,  each  for  himself :  That  they  have  read  the 
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forgoing  certificate  and  know  the  contents  thereof,  and  the  same^ 
is  true  to  their  own  knowledge. 

«  ROBERT  L.  MARTIN, 

"HARRY  VELTHUSEK 
"  Sworn  to  before  me  this ) 

16th  day  of  May,  1901.   ) 

"  Thomas  Adam,  Jb., 

"  Jfotary  PvUic  N.  T.  Co. 

^  Thomas  Adam,  Jb.,  ' 

"  Nota/ry  Public 

^^  New  York  Ccvmiy. 

"  And  it  was  then  and  there,  and  on  the  said  15th  day  of  May,  ii> 
the  year  aforesaid,  required  and  provided  for  by  law,  and  by  the 
said  general  corporation  law  of  the  said  State  of  Delaware,  that  the 
said  certificate,  so  made,  signed  and  subscribed  by  the  said  Robert 
L.  Martin  as  president  as  aforesaid,  and  the  said  Harry  Velthusen,. 
as  such  secretary,  as  aforesaid,  should  be  sworn  or  affirmed  to  by 
each  of  them  before  the  same  should  be  filed  in  the  office  of  the* 
Secretary  of  State  of  the  said  State  of  Delaware. 

"  And  thereupon,  and  at  the  time  and  place  aforesaid,  and  on  the- 
day  aforesaid,  before  Thomas  Adam,  Jr.,  such  notary  public  as 
aforesaid,  at  the  borough  and  county  aforesaid,  the  said  Robert  L. 
Martin  was  duly  sworn  and  did  take  his  corporate  oath  by  and 
before  the  said  Thomas  Adam,  Jr.,  such  notary  public  aforesaid,^ 
touching  the  truth  of  the  matters  contained  in  the  said  affidavits 
so,  as  aforesaid,  in  writing,  and  subscribed  by  him,  the  said  Robert 
L.  Martin,  the  said  Thomas  Adam,  Jr.,  such  notary  public,  having 
full  and  competent  authority  and  power  to  administer  such  oath  to* 
them,  and  each  of  them,  in  that  behalf ; 

"  And  the  said  Robert  L.  Martin,  being  so  sworn,  as  aforesaid, 
npon  his  corporal  oath  aforesaid,  did  then  and  there,  and  by  the 
said  affidavit  in  writing,  so  signed  and  subscribed  by  him  as  afore- 
said, falsely,  corruptly  and  knowingly  swear  and  depose  that  each 
and  every  matter  therein  stated  was  true  to  his  own  knowledge. 

"  And  thereupon,  and  on  the  day  and  in  the  year  aforesaid,  at 
the  borough  and  county  aforesaid,  the  said  Robert  L.  Martin  did 
deliver  the  said  certificate  and  the  said  affidavit,  so  as  aforesaid 
signed,  subscribed  and  sworn  to  by  him,  the  said  Robert  L.  Martin^ 
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to  another,  with  intent  that  it  be  uttered  and  published  as  tme ; 
•and  the  same  said  certificate  and  affidavit  were  thereafter  filed 
in  the  oflice  of  the  Secretary  of  State  of  the  said  State  of  Dela- 
ware, the  said  affidavit  having  been  signed  and  sworn  to  by  the  said 
Harry  Velthnsen,  the  said  secretary  of  the  said  corporation,  who 
had  theretofore,  as  aforesaid,  sabscribed  the  said  certificate. 

^'  Whebbas,  in  tmth  and  in  fact,  there  was  not  then  and  there, 
and  there  had  not  been  paid  in  in  cash  one  million  dollars,  as,  in 
and  for  payment  of  the  capital  stock  of  the  said  Delaware  Surety 
Company,  the  said  corporation,  as  aforesaid,  as  they,  the  said  Robert 
L.  Martin  and  the  said  Harry  Yelthnsen,  and  each  of  them,  then 
and  there  well  knew ; 

^*  And  WHE&EAS,  in  truth  and  in  fact,  the  said  Robert  L.  Martin 
•did  not  then  and  there  know  that  there  was  or  had  been  paid  in,  in 
•cash,  one  million  dollars,  as,  in  and  for  payment  of  the  capital  stock 
of  the  said  Delaware  Surety  Company,  the  said  corporation  as 
aforesaid,  as  they,  the  said  Robert  L.  Martin  and  Harry  Yelthnsen, 
then  and  there  well  knew. 

**  And  the  said  Harry  Yelthnsen,  then  and  there  and  at  all  the 
times  aforesaid,  at  the  said  borough  and  county  aforesaid,  and  on 
the  day  aforesaid,  was  actually  present  aiding,  counseling,  advising 
and  procuring  the  said  acts,  oaths  and  wilful  perjury,  as  aforesaid, 
on  the  part  of  the  said  Robert  L.  Martin. 

^^  And  so  the  Grand  Jury  aforesaid  do  say  that  the  said  Robert  L. 
Martin  and  the  said  Harry  Yelthnsen,  in  the  manner  and  form  afore- 
49aid,  and  by  the  means  aforesaid,  did  wilfully,  feloniously,  corruptly, 
knowingly  and  falsely  commit  the  crime  of  wilful  and  corrupt  per- 
jury ;  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  the  People  of  the  State  of  New 
York  and  their  dignity. 

"EUGENE  A.  PHILBIN, 

'' IHstrict  AUamey:' 

ffoward  S.  GanSy  for  the  appellant. 

FranJdin  Bien^  for  the  respondents. 

Hatch,  J. : 

It  appears  by  the  record  upon  this  appeal  that  the  learned  recorder 
made  disposition  of  the  question  presented  by  the  demurrer,  based 
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upon  the  conclusion  that  the  crime  of  perjury,  as  defined  in  section 
96  of  the  Penal  Code,  had  not  been  committed. 

The  reasoning  which  led  to  his  conclusion  in  this  respect  seems 
to  have  been  that  the  oath  to  the  certificate,  averred  to  have  been 
taken  in  the  indictment,  was  not  required  by  any  law  of  the  State 
of  New  York,  and  did  not,  therefore,  fall  within  the  language  or 
meaning  of  the  statute,  and  tliat  not  being  in  pursuance  of,  or  author- 
ized by,  the  laws  of  this  State,  the  oath  thereto  was  not  lawfully 
administered ;  and,  consequently,  the  crime  of  perjury  could  not  be 
predicated  thereon. 

Eliminating  those  provisions  of  section  96  of  the  Penal  Code 
which  have  no  applicability  to  the  offense  as  it  is  averred  to  have 
been  committed  in  the  indictment,  the  law  defining  perjury  reads : 
*'A  person  who  swears  *  *  *  that  any  *  *  *  affidavit 
*  *  *  by  him  subscribed  is  true  *  *  *  on  any  occasion  in 
which  an  oath  is  required  by  law  *  *  *  or  may  lawfuUy  be 
administered,  and  who  *  *  *  on  such  *  *  *  occasion 
willfully  and  knowingly  *  *  *  deposes  *  *  *  falsely  in 
any  material  matter,  or  states  in  his  *  *  *  affidavit  *  *  * 
any  material  matter  to  be  true  which  he  knows  to  be  false,  is  guilty 
of  perjury." 

It  is  averred  in  the  indictment  that  by  the  general  corporation 
laws  of  the  State  of  Delaware  it  was  required  by  law  that  the  presi- 
dent with  the  secretary,  or  treasurer,  of  every  corporation  organized 
and  existing  under  the  laws  of  such  State,  should,  upon  payment  of 
the  capital  stock  of  the  corporation,  make  a  certificate,  stating 
whether  the  same  had  been  paid  in  in  cash,  or  by  purchase  of  prop- 
erty, and  stating  also  the  amount  of  the  capital  stock  paid  in,  which 
certificate  should  be  signed  and  sworn,  or  affirmed  to,  by  the  presi- 
sident  and  secretary,  or  treasurer,  and  after  being  so  signed  and 
sworn  to,  should  be  filed  in  the  office  of  the  Secretary  of  State  of 
the  State  of  Delaware.  By  further  averments  it  is  made  to  appear 
that  this  certificate  was  in  conformity  to  the  law  of  such  State,  and 
that  after  having  been  so  taken,  as  averred  in  the  indictment,  it  was 
filed  in  the  office  of  the  Secretary  of  State  of  the  State  of  Delaware. 

It  is  evident,  therefore,  that  these  averments  of  the  indictment 
are  sufficient  to  show  that  the  oath  was  required  by  the  law  of 
App.  Div.— Vol.  LXXVII.        26 
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Delaware,  and  if  such  certificate,  by  the  laws  of  that  State,  waa 
anthorized  to  be  yerified  and  sworn  to  in  the  jurisdiction  of  a  sister 
State,  and  could  be  filed  with  the  Secretary  of  State  when  so  taken^ 
with  the  same  force  and  effect  as  though  taken  in  the  State  of 
Delaware,  then  it  would  clearly  appear  that  such  an  oath  might  be 
lawfully  administered  within  this  State.  While  it  is  not  averred  in 
terms  in  the  indictment  that  such  an  oath  is  authorized  by  the  laws 
of  the  State  of  Delaware  to  be  taken  in  a  foreign  jurisdiction,  and^ 
when  properly  authenticated,  filed  therein  with  the  same  force  and 
effect  as  though  taken  within  the  jurisdiction  of  that  State,  yet  it  is 
averred  that  an  oath  of  this  character  was  required,  that  it  was 
taken  and  subsequently  filed  with  the  officer  as  authorized  by  law. 
The  fair  inference  which  arises  from  the  averments  of  the  indict- 
ment in  this  respect  is  that  as  the  certificate  was  received  and  filed 
in  the  State  of  Delaware,  it  was,  therefore,  effectual  to  accompliBb 
the  purpose  for  which  it  was  taken  and  filed,  as  it  will  not  be  pre- 
sumed that  it  would  be  received  and  filed  in  such  office  unless  it 
was  legally  sufficient  to  accomplish  the  purpose  which  the  filing 
required. 

By  subdivision  1  of  section  85  of  the  Executive  Law  (Laws  of 
1892,  chap.  683,  as  amd.  by  Laws  of  1894,  chap.  88)  it  is  provided 
that  a  notary  public  has  authority  to  exercise  such  powers  and 
dutise  as  by  the  law  of  nations  and  according  to  commercial  usage, 
or  by  the  laws  of  any  other  government.  State  or  country,  may  be 
performed  by  notaries.  And  by  subdivision  2  such  notary  is  author- 
ized to  administer  oaths  and  affirmations  and  take  affidavits. 

It  is,  therefore,  evident  that  the  notary  was  authorized  to  take  the 
affidavit  attached  to  the  certificate  in  question,  as  it  presented  an 
application  to  him  to  act  in  his  official  capacity,  and  the  oath 
required  to  be  taken  was  such  as  he  might  lawfully  administer.  It 
was  the  contention  below,  and  is  urged  by  the  respondents  on  this 
appeal,  that  section  96  of  the  Penal  Code  must  be  construed  as 
authorizing  only  the  taking  of  an  affidavit  where  such  affidavit 
was  required  by  the  laws  of  this  State,  and  if  not  so  required, 
perjury  could  not  be  predicated  thereon,  even  though  it  be  con- 
ceded to  be  false.  Such  is  not  the  language,  however,  of  section 
96,  which  we  have  heretofore  quoted.  Therein  the  provision  is  that 
the  affidavit  so  subscribed  and  taken  is  true  on  any  occasion  in 
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which  an  oath  is  required  by  law.  If  the  provision  of  the  statute 
stopped  here,  it  might  well  be  argued  that  it  is  limited  in  its  opera- 
tion to  such  affidavits  and  oaths  as  are  required  to  be  taken  by  the 
laws  of  this  State,  and  could  not  be  extended  so  as  to  cover  an  oath 
required  to  be  taken  for  use  in  a  foreign  jurisdiction,  but  the  deli- 
nition  does  not  stop  here.  Its  further  language  is  ^^  or  may  lawfully 
be  administered."  This  language  is  in  the  disjunctive  and  indicates 
clearly  that  two  conditions  are  contemplated.  One  where  the  oath 
is  required  by  the  laws  of  this  State,  and  the  other  where  it  may 
lawfully  be  administered.  To  limit  this  language  as  applying 
only  to  an  oath  required  by  the  law  of  this  State  is  to  render 
nugatory  and  of  no  effect  the  provision  in  relation  to  those  oaths 
which  may  be  lawfully  administered.  It  is  evident  that  if  the 
law  of  the  State  of  Delaware  authorized  the  taking  of  the  affi- 
davit averred  in  the  indictment  within  this  jurisdiction,  and  when 
so  taken  force  and  effect  was  given  to  it  in  such  State,  then  it 
would  seem  to  follow  that  the  oath  attached  to  such  affidavit 
might  be  lawfully  administered  within  the  jurisdiction  of  this 
State,  as  the  exercise  of  such  authority  by  the  notary  is  author- 
ized by  the  statute  to  which  we  have  called  attention.  Therein  he 
is  authorized  to  adminiBter  oaths  and  affirmations  and  take  affidavits. 
The  act  upon  the  part  of  the  notary,  therefore,  was  a  lawful  act  and 
would  seem  to  come  fairly  within  the  terms  of  the  statute  and  be 
an  affidavit  to  which  he  might  lawfully  administer  the  oath.  This 
brings  the  affidavit  not  only  within  the  spirit  of  the  enactment,  but 
also  within  its  literal  language.  Such  language  is  to  be  construed  as 
meaning  something,  and  force  and  effect  is  required  to  be  given  to 
it.  If  it  be  held  to  mean  only  where  the  oath  is  required  to  be 
administered  by  the  laws  of  the  State,  then  such  language  was 
unnecessary  and  meaningless,  as  it  was  not  needed  to  define  such 
authority.  The  language  theretofore  used  did  that  clearly,  and  if 
that  was  all  the  whole  clause  meant,  then  the  addition  is  surplusage 
and  adds  nothing  to  the  particular  requirement.  Its  language,  how- 
ever, is  broad  enough  in  its  terms  to  embrace  the  case  presented  by 
the  affidavit  averred  in  the  indictment,  and  if  it  can  be  so  construed^ 
it  is  evident  that  it  ought  to  be.  So  to  construe  it  does  no  violence 
to  the  provision,  but,  on  the  contrary,  gives  force  and  effect  to  all  of 
the  language  used  therein. 
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The  ordinary  rale  of  construction  requires  thifi  interpretation. 
Indeed,  if  it  be  strictly  construed,  such  construction  warrants  the 
interpretation  we  have  placed  upon  it.  (Black  Interp.  Laws,  282, 
And  cases  cited.) 

By  section  11  of  the  Penal  Code  the  court  is  required  to  construe 
the  provisions  thereof  according  to  the  fair  import  of  their  tenn^ 
to  promote  justice  and  effect  the  objects  of  the  law. 

The  present  case  seems  to  present  every  element  authorizing  a 
liberal  interpretation.  The  language  of  the  Code  seems  to  authorize 
it,  and  in  order  to  effectuate  the  objects  of  the  law  and  promote 
justice,  it  seems  to  be  required.  If  force  and  effect  is  to  be  given 
within  the  State  of  Delaware  to  the  affidavit  which  the  indictment 
presents,  and  we  think  such  is  the  fair  construction,  then  it  follows 
that  such  corporation  as  is  averred  to  exist  in  the  indictment  might 
become  entitled  to  carry  on  business  within  this  State  when  it  has 
conformed  to  our  laws.  It  may,  therefore,  come  into  this  State 
with  a  certificate,  the  product  of  a  false  oath  taken  herein,  that  it 
has  a  capital  stock  of  $1,000,000  paid  into  its  treasury  in  cash,  when 
in  fact  it  has  no  such  sum,  and  thereupon  be  held  out  by  our  laws 
to  be  responsible.  It  does  not  need  argument  to  demonstrate  that 
€uch  a  result  would  permit  of  the  perpetration  of  the  grossest  frauds 
upon  the  citizens  of  this  State.  It  would  also  follow  that  there 
could  be  no  prosecution  for  the  offense  committed  in  the  foreign 
jurisdiction,  unless  the  persons  taking  the  oath  went  into  such  State 
and  in  person  filed  the  affidavit,  or  unless  they  voluntarily  went 
within  the  jurisdiction  after  it  was  filed.  If  they  remained  within 
this  State  and  procured  the  affidavit  to  be  filed  by  sending  it  to  the 
secretary  or  otherwise,  and  did  not  at  the  time  of  filing  go  within 
the  jurisdiction  of  the  State,  they  could  not  be  extradited  from  tliis 
State  for  such  offense,  although  the  affidavit  was  wholly  false. 
{People  ex  rel.  Corkran  v.  Ilyatt^  172  N.  Y.  176.)  If,  under  such 
circumstances,  they  could  not  be  punished  for  the  crime  of  perjury 
committed  within  this  State,  or  at  all,  imless  they  voluntarily  surren- 
dered themselves  to  the  foreign  jurisdiction,  they  would  receive 
immunity  from  punishment,  although  their  act  was  an  offense 
against  the  laws  of  the  foreign  jurisdiction  and  worked  mischievous 
results  upon  the  citizens  of  this  State.  The  courts  ought  not  to  be 
astute  under  such  circumstances  in  unduly  limiting  the  effect  of 
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penal  provisions,  and  when  a  case  is  found  which  comes  within  the 
letter  of  the  statute  under  a  reasonable  interpretation  and  entirely 
within  its  spirit  it  should  be  upheld.  Nor  are  we  lacking  in 
authority  in  support  of  the  interpretation  of  which  we  think  this 
statute  susceptible.  At  common  law  perjury  was  defined  to  be  the 
taking  of  ''  a  wilful  false  oath  by  one  who,  being  lawfully  required 
to.  depose  the  truth  in  any  proceeding  in  a  course  of  justice^ 
swears  absolutely  in  a  matter  of  some  consequence  to  the  point  in 
question,  whether  he  believed  or  not."  (2  Archb.  Cr.  Pr.  &  PL 
[Pomeroy's  Notes]  1714.) 

The  statute  of  the  State  of  Massachusetts  codifies  and  adopts  this 
definition.     (Pub.  Stat.  Mass.  [1882],  p.  1168.) 

In  Commonwealth  v.  Smith  (11  Allen,  243)  a  case  was  presented 
where  the  defendant  was  charged  with  the  crime  of  subornation  of 
perjury  in  procuring  one  Northrup  to  commit  the  crime  of  perjury 
in  giving  false  answers  to  certain  questions  propounded  to  him 
upon  a  commission,  issued  out  of  the  Superior  Court  of  the  city  of 
New  York  in  an  action  pending  therein,  which  was  at  issue,  to  take 
testimony  in  the  State  of  Massachusetts.  For  subornation  of  per* 
jury  committed  in  the  execution  of  the  commission  the  defendant 
was  indicted,  tried  and  convicted.  Upon  an  appeal  from  the  judg* 
ment  of  conviction  it  was  urged  in  his  behalf,  among  other  things, 
that  the  commissioner  was  not  authorized  by  the  law  of  Massachu- 
setts to  take  such  depositions.  The  general  statute  of  Massachusetts 
provided  that  such  a  commission  might  be  taken  before  a  justice  of' 
the  peace  in  the  State,  and  it  was  held  that  as  the  deposition  was 
executed  before  a  person  authorized  to  administer  oaths  by  the  law 
of  the  State  of  Massachusetts  the  crime  of  perjury  could  be  com- 
mitted, even  though  there  was  no  law  specially  authorizing  such  an 
oath  to  be  administered  when  the  testimony  so  given  was  to  be  used 
in  a  foreign  jurisdiction.  The  oath  taken  in  the  execution  of  the 
commission  was  held  to  be  takeii  in  the  course  of  justice,  and  as  a 
justice  of  the  peace  was  authorized  to  administer  the  oath,  the  crime 
of  perjury  could  be  predicated  thereon.  The  two  cases  in  principle 
are  precisely  similar.  In  the  indictment  now  before  us  we  have  a 
case  where  the  ofiicer  taking  the  aflSdavit  was  authorized  by  express 
law  to  take  an  affidavit.  When  so  taken  it  might  be  and  was  used 
in  evidencing  an  act  required  by  law  to  be  evidenced  in  a  foreign 
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jurisdiction.  If  perjury  could  be  predicated  of  the  false  oath  given 
upon  the  execution  of  the  deposition,  so  in  like  manner  perjury  can 
be  predicated  of  the  taking  of  the  false  affidavit,  as  both  rest  upon 
the  same  principle  and  both  were  taken  to  evidence  a  fact  in  a 
foreign  jurisdiction,  required  by  the  law  of  such  foreign  State.  The 
same  principle  was  decided  adversely  to  the  contention  of  the 
respondent  in  Stewart  v.  State  of  Ohio  (22  Ohio  St.  477).  Those 
cases  are  decisive  in  principle  of  the  interpretation  which  we  have 
placed  upon  this  statute. 

The  objection  that  the  indictment  is  bad  in  charging  in  a  single 
count  two  separate  and  distinct  crimes  is  unavailing.  The  indict- 
ment avers  the  offense  against  both  persons,  and  then  avers  that  one 
of  them  was  actually  present,  aiding,  counselling,  advising  and  pro- 
curing the  said  acts,  oaths  and  willful  purposes  of  the  other ;  this 
does  not  constitute  two  offenses,  but  one  in  which  both  are  princi- 
pals.   (Penal  Code,  §  29.)    ' 

The  only  doubt  which  presents  itself  to  our  minds  in  the  con- 
struction of  the  indictment  lies  in  its  failure  to  aver  in  terms  that 
the  law  of  the  foreign  State  authorized  the  execution  of  the  certifi- 
cate and  the  affidavits,  as  is  averred  in  the  indictment,  in  a  foreign 
jurisdiction.  This  difficulty  we  have  already  adverted  to,  reaching 
the  conclusion  that  as  it  was  filed  and  apparently  acted  upon  by  the 
officer  charged  with  receiving  and  filing  it  in  the  State  of  Delaware, 
it  would  authorize  proof  that  it  was  so  authorized  by  the  laws  of 
that  State. 

In  sustaining  a  demurrer  to  an  indictment  the  judgment  becomes 
a  bar  to  another  prosecution  unless,  by  direction  of  the  court,  the 
case  be  resubmitted  to  the  same  or  another  grand  jury.  (Code 
Crim.  Proc  §  327.) 

The  decision  of  the  learned  recorder  proceeded  upon  the  ground 
that  the  defect  could  not  be  cured,  and,  therefore,  presumably  failed 
to  give  a  direction  for  its  resubmission.  We  find  no  authority 
which  precludes  the  public  prosecutor  from  resubmitting  the  case  to 
the  same  or  another  grand  jury,  except  where  the  demurrer  has 
been  allowed,  otherwise  there  is  no  objection  of  which  we  are  aware 
which  interposes  to  prevent  the  resubmission  of  the  case  to  a  grand 
jury  at  any  time  before  the  Statute  of  Limitations  has  run  against 
the  offense. 
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If  it  be  deemed  desirable  by  the  public  prosecutor  to  eliminate 
this  question  from  the  indictment,  if  it  be  susceptible  of  elimination^ 
he  may  do  in  and  about  the  matter  as  he  is  advised. 

We  conclude  that  this  indictment  is  a  good  indictment  and  states 
the  offense  of  perjury  committed  against  our  laws. 

It  follows,  therefore,  that  the  order  allowing  the  demurrer  and 
the  judgment  based  thereon  should  be  reversed  and  the  defendants 
directed  to  plead  over  to  the  indictment. 

Van  Brunt,  P.  J.,  Pattkbson,  Inobaham  and  Laughun,  JJ., 
concurred. 

Order  and  judgment  reversed  and  defendants  directed  to  plead 
over  to  the  indictment. 


William  W.  Bbaueb,  Appellant  and  Respondent,  v.  Thb 
OoEANio  Stbam  Navigation  Company,  Limited,  Respondent  and 
Appellant. 

jyenial  of  a  motion  for  a  nonsuit,  how  revietoed — contrciet  by  exchange  of  telefframs 
contemplating  the  execution  of  a  final  written  agreement — enforeiUe  although  no 
writing  ie  executed, 

A  motion  for  a  nonsuit  made  during  the  course  of  a  Jury  trial  is  a  part  of  the 
trial,  and  the  correctness  of  the  disposition  of  such  motion  must  be  reviewed 
by  an  appeal  from  the  judgment  or  upon  a  motion  for  a  new  trial. 

There  is  no  practice  which  sanctions  the  entry  of  a  separate  order  disposing  of 
the  motion  for  a  nonsuit  and  the  taking  of  an  appeal  therefrom. 

Where,  by  means  of  telegrams  exchanged  between  two  parties,  a  definite  propo- 
sition containing  all  the  requirements  of  a  complete  contract  is  made  by  one 
and  accepted  by  the  other,  with  the  understanding  that  the  agreement  will  be 
expressed  in  a  formal  writing,  the  failure  to  execute  the  formal  writing  does 
not  affect  the  validity  of  the  contract. 

The  foregoing  rule  does  not  apply  where  part  only  of  the  terms  of  a  contract 
are  agreed  upon  and  the  parties  intend  that  such  terms  and  others  not  yet 
agreed  upon  shall  be  expressed  in  one  written  agreement. 

Lauohlin,  J.,  dissented. 

Appeal  by  the  plaintiff,  William  W.  Braner,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Trial  Term  and  entered 
ill  the  office  of  the  clerk  of  the  county  of  New  York  on  the  18th 
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day  of  July,  1902,  setting  aside  a  yerdict  theretofore  rendered  ia 
favor  of  the  plaintiff  and  granting  a  new  trial  of  the  action. 

Also  an  appeal  by  the  defendant,  The  Oceanic  Steam  Navigation 
Company,  Limited,  from  an  order  of  the  Sapreme  Court,  made  at 
the  New  York  Trial  Term  and  entered  in  the  office  of  tlie  clerk  of 
the  county  of  New  York  on  the  6th  day  of  September,  1902,  deny- 
ing the  defendant's  motion  for  a  nonsuit  made  daring  the  course  of 
the  trial. 

Ira  D.  Warren^  for  the  plaintiff. 
Everett  P.  Wheder^  for  the  defendant. 

Pattkeson,  J. : 

These  appeals  are,^*^,  by  the  defendant  from  an  order  entered 
as  a  separate  order,  denying  its  motion  for  a  nonsuit  made  during 
the  course  of  the  trial,  and,  second^  by  the  plaintiff  from  an  order 
setting  aside  a  verdict  of  a  jury  in  his  favor  in  an  action  brought  to 
recover  damages  for  the  alleged  violation  of  a  contract  which  he 
claims  had  been  entered  into  between  him  and  the  defendant. 

The  appeal  from  the  first-mentioned  order  must  be  dismissed, 
with  costs.  We  know  of  no  practice  which  authorizes  the  entry  of 
such  an  order.  The  disposition  of  a  motion  made  for  a  nonsuit 
during  the  progress  of  a  trial  is  a  part  of  the  trial,  and  the  correct- 
ness of  the  ruling  of  the  court  in  refusing  or  granting  a  nonsuit 
must  be  brought  up  for  review  by  appeal  from  the  judgment  or 
upon  a  motion  for  a  new  trial. 

The  order  setting  aside  the  verdict  of  the  jury  must  be  affirmed 
for  the  reason  stated  in  the  opinion  of  the  trial  judge  in  granting 
the  defendant's  motion  for  a  new  trial,  namely,  that  the  proof  failed 
to  show  that  a  completed  contract  between  the  parties  was  entered 
into.  The  learned  trial  judge  submitted  to  the  jury  two  questions 
which  were  answered,  and  a  general  verdict  was  rendered  in  favor 
of  the  plaintiff.  That  method  of  submission  does  not  militate 
against  the  power  of  the  court  to  set  aside  a  verdict  for  the  reason 
assigned  by  the  trial  judge.  That  the  plaintiff  and  the  defendant, 
through  its  agent,  Mr.  Kersey,  entered  into  negotiations  for  a  con- 
tract by  which  the  plaintiff  sought  to  secure  space  in  the  steamships 
of  the  defendant  for  the  transportation  of  cattle  across  the  Atlantic 
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ocean,  and  that  those  negotiations  were  continued  without  result 
up  to  sometime  prior  to  October  25,  1897,  is  conceded  by  both  par- 
ties. The  negotiations  anterior  to  that  date  related  to  some,  but  not 
all,  of  the  details  of  the  contract.  According  to  the  plaintiffs  own 
testimony  he  saw  Mr.  Kersey,  the  defendant's  agent,  and  stated  that 
he  wanted  to  negotiate  with  reference  to  cattle  space  on  the  defend- 
ant's steamships ;  that  he  knew  that  that  space  was  then  controlled 
by  the  firm  of  Schwarzchild  &  Sulzberger ;  that  Kersey  stated  that 
he  must  first  see  if  that  firm  wanted  to  take  the  space  and  if  they 
did  not  want  it  he  would  be  glad  to  negotiate  with  the  plaintiff. 
The  plaintiff  saw  Mr.  Kersey  again  a  few  days  afterwards  when 
Kersey  said  he  was  prepared  to  negotiate  for  the  space.  Thereupon 
certain  matters  were  discussed  between  Kersey  and  the  plaintiff, 
Kersey  saying  that  he  had  six  or  seven  vessels  running,  making 
weekly  service,  the  number  of  which  the  plaintiff  would  not  swear 
to,  but  the  plaintiff  said  he  wanted  all  the  boats  or  none,  to  which 
Kersey  responded  that  would  be  all  right.  The  plaintiff  says  that 
<<  We  discussed  the  particulars ;  he  told  me  that  their  usual  custom 
now  was  to  insure  their  cattle  ;  I  asked  him  for  how  much,  and  he 
said  $75  per  head.  I  told  him  that  that  was  qnite  satisfactory ;  he 
said  that  that  rate  would  include  the  insurance ;  he  said  that  the 
demurrage  would  be  80  pounds,  the  vsual  form  of  contract  to  he 
uBed  ;  he  asked  if  Williams*  contract  was  to  he  xisedy  and  I  said  no, 
that  of  my  own  h'okersy  80  pounds  per  day,  if  they  delayed  our 
cattle,  if  their  boat  was  not  ready  for  our  cattle  when  we  were 
ready  to  deliver,  we  were  to  receive  from  them  50  cents  per  head 
per  day  for  the  detention  of  our  cattle ;  and  he  further  stated  that 
they  would  not  pay  any  brokerage,  and  that  was  the  only  thing  that 
there  was  a  hitch  on  at  all ;  but  we  hadn't  agreed  on  any  rate ;  then 
I  went  back  to  the  hotel,  and  I  told  Mr.  Kersey  that  I  was  going  to 
Chicago." 

Thus  far,  it  appears  from  the  plaintiff's  own  testimony  that  no 
contract  was  agreed  on.  Some  terms  were  discussed,  but  neither 
party  was  bound  by  that  discussion,  and  it  is  obvious  that  neither 
intended  to  be  bound  by  it  and  tliat  a  writing  would  be  required  to 
make  a  binding  obligation.  Nothing  was  agreed  upon  as  to  the 
actual  maximum  or  minimum  numbers  of  cattle  to  be  shipped,  or 
as  to  shipments  by  the  passenger  steamer  Cymric^  or  as  to  dead 
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freight  But  the  plaintiff's  contentiou  is  that  a  binding  contract 
was  made  bj  a  telegraphic  correspondence  which  ensued  between 
the  plaintiff  and  Kersey.    That  correspondence  is  as  follows : 

"New  York,  Oct  25^A,  1897. 
"W.  W.  Braubb, 

"  Auditorium  Annex,  Chicago  : 
"Am  ready  to  close  all  White  Star  steamers  carrying  cattle 
December  first,  1897,  to  November  30th,  1898,  inclusive  4:2/6 
insured.  Maximum  numbers  our  call  subject  to  your  giving  satis- 
factory guarantee,  Liverpool,  November  15th,  but  decline  positively 
pay  demurrage  subject  to  reply  by  noon  to-morrow,  Tuesday. 

«H.  MAITLAND  KERSEY." 

"  Dated  Chicago,  III.,  Oct.  26. 
"To  H.  Maffland  Eebset, 

"  White  Star  Line,  Broadway : 

'^  Accept  your  proposition,^  confirm  closing  your  boats  for  one 

year. 

"BRAUER." 

"Dated  New  York,  Oct.  26. 
"  To  W.  W.  Bbaueb, 

"Aud.  Annex: 
"  Message  received.    Consider  space  closed. 

"H.  MAITLAND  KERSEY." 

"  Dated  Chicago,  Ills.,  27. 
"  To  H.  Maitland  Kersey, 

"  White  Star  Line,  New  York : 
"  Leaving  to-morrow  for  York  via  Baltimore,  will  call  for  con- 
tract Saturday  morning,  probably  sailing  Lucania, 

"  (Signed)        BRAUER." 

This  telegraphic  correspondence  does  not  constitute  a  final  con- 
tract between  the  parties.  Kersey  informed  the  plaintiff  by  the 
telegram  dated  October  twenty-fifth  that  he  was  ready  to  close  a 
contract  for  the  White  Star  steamers  carrying  cattle  at  a  price  of 
forty-two  shillings  and  six  pence,  with  the  right  to  the  defendant  to 
fix  the  maximum  number  of  cattle  to  be  carried.  Brauer's  answer 
is  an  acceptance  of  the  proposition,  and,  so  far  as  the  price  and  the 
other  matters  referred  to  in  Kersey's  telegram  are  concerned,  there 


Digitized  by 


Google 


BRAUER  v,  OCEANIC  STEAM  NAVIGATION  CO.    411 


App.  Div.]  FiBST  Department,  Dbcbmbbr  Term,  1902. 

was  an  acceptance  of  those  particalar  terms.  Kersey's  dispatch  of 
October  twenty-sixth  nndoubtedly  shows  his  understanding  that 
Braner  had  agreed  to  take  the  space  at  a  certain  price,  with  the 
maximum  numbers  to  be  fixed  by  the  defendant,  subject  to  a  satis- 
factory guaranty  being  given  by  the  plaintiff  and  without  liability 
to  the  defendant  to  pay  brokerage,  but  that  was  not  all  of  the  con- 
tract contemplated  by  the  parties.  Notwithstanding  that  telegram, 
the  matter  was  still  in  Jleri.  Both  parties  contemplated  that  the 
whole  contract  between  them  should  be  finally  reduced  to  writing 
as  the  evidence  of  its  terms,  and  that  is  shown  by  the  last  of  the 
series  of  telegrams  above  quoted  which  Brauer  sent  from  Cliicago 
to  Kersey,  in  which  he  states  that  he  would  call  upon  Kersey  for 
the  contract. 

We  cannot  read  into  these  telegrams  all  the  detail  referred  to  by 
the  plaintiff  as  having  been  matters  of  discussion  with  Kersey 
before  the  plaintiff  went  to  Chicago,  and  it  is  quite  plain,  from  the 
action  of  the  plaintiff  on  his  return  from  that  city,  that  he  under- 
stood that  a  final  binding  contract  had  not  been  made,  and  that  the 
telegrams  related  only  to  those  terms  which  were  specifically  men- 
tioned in  the  first  telegram  sent  by  Kersey  to  the  plaintiff  at 
Chicago.  According  to  the  plaintiff's  own  testimony,  a  written 
contract  was  to  be  executed,  not  WiUia/m^  contract^  as  he  said,  but 
his  own  brokers'  contract,  and  when,  on  his  return  from  Chicago, 
he  applied  to  Kersey  for  a  contract  the  subject  of  all  the  terms  was 
yet  unsettled.  While  the  plaintiff  says  that  he  insisted  upon  the 
contract  made  by  the  telegrams,  it  is  simply  impossible  to  believe 
that  he  ever  supposed  that  a  contract  of  such  a  character,  with  so 
much  detail,  with  so  many  matters  to  be  covered  fixing  rights  and 
obligations  and  liabilities,  was  simply  to  be  left  in  the  air,  the  four 
telegrams  constituting  a  complete  contract,  while  all  the  other  mat- 
ters of  detail  talked  over  in  antecedent  negotiations  were  to  rest 
merely  in  an  oral  agreement.  Unquestionably,  it  is  a  rule  of  law 
that  a  stipulation  to  reduce  a  valid  contract  to  some  other  form 
does  not  affect  its  validity,  and  if  the  contract  is  in  any  form  the 
stipulation  may  not  be  used  by  either  of  the  parties  for  the  purpose 
of  imposing  upon  the  other  different  obligations,  or  of  evading  the 
performance  of  any  of  the  provisions  of  the  contract,  and,  as  was 
held  in  Sanders  v.  I\  B,  F.  Co.  (144  N.  Y.  209),  the  rule  applies 
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where,  by  means  of  letters  and  telegrams  exchanged  between 
parties,  a  definite  proposition  containing  all  the  requirements  of  a 
completed  contract  is  made  by  one  and  accepted  by  the  other,  with 
the  understanding  that  the  agreement  will  be  expressed  in  a  formal 
writing.  To  the  same  effect  is  StilweU  v.  Ocean  Steamship  Co. 
(5  App.  Div.  212);  Wilbur  v.  CoUin  (4  id.  419);  Crosseit  v.  Carle- 
ton  (23  id.  366);  Canda  v.  Wick  (100  N.  Y.  12T).  Those  were 
cases  in  which  the  whole  contract  with  all  its  material  terms  could 
be  spelled  out  from  telegrams,  correspondence  or  writings,  or,  as  in 
FraU  V.  Hudson  Eiver  R.  R.  Co.  (21  N.  Y.  307),  from  an  adver- 
tisement  for  bids  and  proposals  made  in  writing  pursuant  to  that 
advertisement.  In  the  present  case,  a  great  mass  of  material  detail 
would  remain  only  in  the  memories  of  the  negotiating  parties,  and 
all  the  terms  were  not  settled. 

The  case  is,  therefore,  one  in  which  the  feature  is  presented  of 
negotiations  for  an  agreement,  some  of  the  terms  of  which  are 
agreed  upon,  but  others  of  which  still  remain  unsettled.  Those 
agreed  upon  are  partly  in  writing  and  partly  oral,  but  both  parties 
intended  that  the  whole  agreement,  both  as  to  the  settled  terms 
and  those  not  yet  agreed  upon,  should  be  compacted  and  put  together 
in  one  writing  which  should  be  executed  and  delivered  before  it 
became  obligatory  upon  either. 

That  consideration,  we  think,  takes  this  out  of  the  rule  laid  down 
in  the  cases  above  cited.  We  do  not  intend  to  decide  that  an  oral 
agreement,  complete  and  distinct  in  all  its  terms,  and  not  affected 
by  the  Statute  of  Frauds,  which  the  parties  anticipate  shall  be 
reduced  to  writing,  is  not  enforcible  merely  because  of  the  omission 
of  the  formality  of  reducing  it  to  writing.     But  that  is  not  this  case. 

We  think  the  action  of  the  trial  judge  in  setting  aside  the  verdict 
was  i*ight. 

The  appeal  from  the  order  denying  motion  for  nonsuit  is  dis- 
missed, with  costs,  and  the  order  setting  aside  the  verdict  is  affirmed, 
with  costs. 

Van  Brunt,  P.  J.,  O'Brien  and  MoLatighlin,  JJ.,  concurred ; 
Laughlin,  J.,  dissented. 

Appeal  from  order  denying  motion  for  nonsuit  dismissed,  with 
costs,  and  order  setting  aside  verdict  affirmed,  with  costs. 
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Henby  G.  Gabat,  Kespondenty  v.  John  Edwin  Doanb  and  Others, 
as  Executors,  etc.,  of  John  W.  Doane,  Deceased,  Appellants. 

Oceurreneet  nnce  an  aeUon  wu  begun  may  be  set  up  ai  a  partial  drfenee  in  mitiffo- 
tion  of  damagee — aueh  drfenae  ie  not  limited  to  actione  to  reeover  damagee  for 
breach  of  promise  to  marry,  or  for  penonal  ir^ury  or  injury  to  property. 

Where  a  vendor  of  real  estate  brings  an  action  against  his  vendee  to  recover 
damages  resulting  from  the  action  of  the  vendee  in  delivering  to  him,  in  part 
payment  of  the  purchase  price,  a  note  and  mortgage  purporting  to  be  signed 
by  John  Robinson  and  Edward  F.  Riloy,  bat  which  had  not,  in  fact,  been 
signed  by  Riley,  the  vendee  may,  under  section  508  of  the  Code  of  Civil  Pro- 
cedure, set  forth  in  his  answer,  as  a  partial  defense  and  in  mitigation  of  dam- 
ages, occurrences  which  took  place  after  the  action  was  begun  and  which  had 
the  effect  of  validating  the  note  and  mortgage  and  of  making  them  enfordble 
securities. 

Section  508,  relative  to  the  pleading  of  partial  defenses,  does  not  limit  the  right 
to  interpose  such  defenses  to  actions  to  recover  damages  for  a  breach  of  promise 
to  marry  or  for  a  personal  injury  or  an  injury  to  property. 

Appeal  by  tlie  defendants,  John  Edwin  Doane  and  others,  as 
executors,  etc.,  of  John  W.  Doane,  deceased,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  30th  day 
of  June,  1902,  upon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  New  York  Special  Term,  sustaining  the  plaintiff's  demurrer 
to  the  second  defense  contained  in  the  answer. 

Edward  S.  Clinch^  for  the  appellants. 

J.  Culhert  Palmer ^  for  the  respondent. 

Patterson,  J. : 

This  action  was  brought  to  recover  damages  alleged  to  have  been 
sustained  by  the  plaintiff  in  a  transaction  had  between  him  and  the 
defendants'  testator,  John  W.  Doane.  The  appeal  is  from  an  inter- 
locutory judgment  sustaining  a  demurrer  to  certain  matter  set  up  in 
the  amended  answer  of  the  defendants,  which  is  stated  to  be  a  par- 
tial defense  to  the  cause  of  action  set  forth  in  the  complaint,  and 
which  IB  substantially  a  recital  of  facts  tending  to  reduce  the  damages 
claimed  by  the  plaintiff.  It  is  stated  in  the  complaint  that  in  March, 
1900,  the  plaintiff  sold  to  John  W.  Doane  real  estate  in  the  city  of 
New  York  known  as  Nos.  143,  145  and  147  Franklin  street,  in  the 
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borough  of  Manhattan ;  that,  as  part  of  the  consideration  for  the 
transfer,  Doane  indorsed  and  delivered  to  the  plaintiff  a  certain 
promissory  note  for  $75,000,  with  interest  at  five  per  cent,  and 
which  pnrpNorted  on  its  face  to  be  made  by  John  Sobinson  and 
Edward  F.  Riley  to  the  order  of  John  W.  Doane;  that  simul- 
taneonsly  with  the  deliver)"  of  the  promissory  note  Doane  also  assigned 
to  the  plaintiff  a  mortgage  which  Doane  represented  to  the  plaintiff 
had  been  executed  by  Bobinson  and  Riley  and  to  have  been  given 
by  them  to  secnre  the  payment  of  the  note,  and  it  is  charged  that 
John  W.  Doane  represented  to  the  plaintiff  that  the  mortgage 
was  a  first  lien  on  real  estate  in  the  city  of  Chicago,  in  the  State 
of  Illinois,  the  mortgage  also  purporting  on  its  face  to  have  been 
execnted  by  Robinson  and  Riley.  It  is  further  charged  in  the 
complaint  that  the  defendants'  testator  also  represented  that,  at  the 
time  of  the  execution  of  the  note  and  of  the  mortgage,  Robinson 
and  Riley  were  the  owners  of  the  Chicago  property,  and  that  the 
note  and  mortgage  accepted  by  the  plaintiff  in  part  payment  for  the 
transfer  of  the  Franklin  street  property  were  spurious  and  void, 
and  were  never  signed  by  Riley  nor  any  one  else  having  his  authority ; 
that  at  the  time  of  the  conveyance  of  the  Franklin  street  property 
and  the  acceptance  of  the  note  and  mortgage  in  part  payment,  the 
plaintiff  had  no  knowledge  that  either  the  note  or  the  mortgage  was 
spurious,  but  that  they  were  accepted  in  good  faith,  the  plaintiff  rely- 
ing upon  the  assignment  and  indorsement  and  representations  of  the 
defendants'  testator  as  to  the  genuineness  of  the  instruments,  and 
that  the  plaintiff  has  never  ratified  or  confirmed  his  acceptance  of 
them.  It  is  not  alleged  in  the  complaint  that  John  W.  Doane  knew 
that  the  note  and  mortgage  were  not  signed  by  Riley,  or  that  he 
intended  to  deceive  or  defraud  the  plaintiff. 

This  complaint  has  been  construed  by  this  court  {Oabwy  v. 
Doane^  66  App.  Div.  511),  and  it  was  held  that  the  cause  of  action 
is  to  recover  for  the  breach  of  an  express  or  implied  warranty  of 
the  genuineness  of  the  note  and  mortgage,  and  that  there  are  no 
all^ations  in  the  complaint  that  would  justify  an  action  in  tort  or 
by  which  the  plaintiff's  right  to  relief  can  depend  upon  false  or 
fraudulent  representations.  To  the  complaint  the  defendants  inter- 
posed an  answer  in  which  they  set  up  certain  occurrences  that  took 
place  after  the  action  was  begun  and  which  had  the  effect  of  validat- 
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ing  the  note  and  mortgage  and  making  them  enf  orcible  securities. 
That  matter  was  pleaded  as  an  entire  defense  to  the  action.  The 
plaintiflE  demurred  to  that  defense,  and  it  was  held  by  this  court 
{Gabay  v.  Doan€y  stipra)  that  the  matter  so  pleaded  was  unavailable 
as  a  complete  defense ;  that  the  plaintiff  was  entitled  to  recover 
such  damages  as  he  had  sustained  at  the  commencement  of  the 
action ;  that  the  subsequent  acts  of  the  defendants  or  makers  of  the 
note  or  of  the  owner  of  the  property  covered  by  the  mortgage  which 
would  tend  to  validate  the  note  and  mortgage  after  the  commence- 
ment of  the  action  ^^  could  have  no  relation  to  the  damages  that  the 
plaintiff  had  sustained  when  the  action  was  commenced." 

This  language  must  be  understood  as  relating  to  the  matter 
pleaded  constituting  a  complete  defense,  and  that  is  obvious  from 
an  expression  contained  in  another  part  of  the  opinion  of  the  court, 
namely,  ^^  These  allegations  are  made  as  a  defense  to  the  plaintiff's 
cause  of  action,  not  in  mitigation  of  damages,  or  for  the  purpose  of 
reducing  the  plaintiff's  damage."  All  that  was  decided  by  this 
court  in  sustaining  the  demurrer  on  the  former  appeal  was  that  mat- 
ter which  arose  subsequent  to  the  commencement  of  the  action  did 
not,  in  the  form  in  which  it  was  pleaded,  constitute  a  defense  going 
to  the  whole  right  of  the  plaintiff  to  recover.  In  sustaining  the 
demurrer  to  the  matter  pleaded  as  an  entire  defense,  permission  was 
given  to  the  defendants  to  answer  over,  and,  in  availing  themselves 
of  that  permission,  they  have  in  an  amended  answer  set  up  pre- 
cisely the  same  matter  contained  in  the  original  answer,  but  now 
present  it  as  a  partial  defense  and  in  reduction  of  damages.  A 
demurrer  has  again  been  interposed  and  sustained  by  the  Special 
Term.  The  learned  justice  by  whom  the  argument  of  the  present 
demurrer  was  heard  conceived  that  this  court  having  declared  that 
the  matter  demurred  to  had  ^^  no  relation  to  the  damages  that  the 
plaintiff  had  sustained  when  the  action  was  commenced,"  such  mat- 
ter was  not  available  in  an  answer  for  any  purpose.  The  phrase 
quoted  from  the  opinion  of  the  court  in  a  certain  way  may  be  mis- 
leading, but  it  was  not  intended  to  prejudge  the  question  of  that 
matter  constituting  a  partial  defense. 

It  was  unnecessary  to  discuss  or  determine  upon  the  former 
appeal  to  what  extent  the  same  facts  might  have  been  pleaded  in 
mitigation.     If  a  plaintiff  is  entitled  to  recover  not  only  the  dam- 
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agee  sustained  by  him  to  tiie  time  an  aetion  is  oommenoed  but  also 
snch  additional  damage  as  may  have  been  caused  by  the  aets  com- 
pkined  of  down  to  the  date  of  trial,  it  is  proper  that  a  defendant  be 
permitted  to  prove  in  mitigation  facts  arising  after  the  commepce- 
ment  of  the  action. 

What  is  now  set  up  as  a  partial  defense  is  pleaded  in  diminution 
of  the  amount  which  the  plaintiff  may  recover  and  it  is  authorized 
by  the  provisions  of  the  Code  of  Civil  Procedure.  Section  507  of 
that  Code  provides  that  a  defendant  may  set  forth  in  his  answer  as 
many  defenses  or  counterclaims,  or  both,  as  he  has,  whether  they 
are  such  as  were  formerly  denominated  legal  or  equitable.  Section 
508  provides  that  a  partial  defense  may  be  set  forth  as  prescribed 
in  the  last  section,  but  it  must  be  expressly  stated  to  be  a  partial 
defense  to  the  entire  complaint,  or  to  one  or  more  separate  causes  of 
action  therein  set  forth.  Upon  a  demurrer  thereto,  the  question  is 
whether  it  is  sufficient  for  that  purpose.  In  the  same  section  (508) 
it  is  further  provided  that  matter  tending  only  to  mitigate  or 
reduce  damages  in  an  action  to  recover  damages  for  the  breach  of  a 
promise  to  marry  or  for  a  personal  injury  or  an  injury  to  property, 
is  a  partial  defense  within  the  meaning  of  this  section. 

The  argument  of  the  respondent  seems  to  be  that  the  provision 
last  quoted  of  section  508  makes  an  exclusive  classification  of 
partial  defenses,  and  therefrom  is  drawn  the  inference  that  there 
can  only  be  a  partial  defense  to  an  action  to  recover  damages  for  a 
breach  of  a  promise  to  marry  or  for  a  personal  injury  or  an  injury 
to  property ;  but  that  is  clearly  an  erroneous  inference.  In  McKy- 
ring  v.  BuU  (16  N.  Y.  303),  in  giving  construction  to  section  149 
of  the  Code  of  Procedure,  which  is  identical  with  section  500  of 
the  Code  of  Civil  Procedure,  the  Court  of  Appeals  held  that  it 
should  be  so  interpreted  as  to  require  defendants  in  all  ocues  to 
plead  any  new  matter  constituting  either  an  entire  or  partial 
defense  and  to  prohibit  them  from  giving  such  matter  in  evidence 
upon  the  assessment  of  damages  when  not  set  up  in  the  answer,  and 
Selden,  J.,  said  :  "  Not  only  payment,  therefore,  in  whole  or  in 
part,  but  release,  accord  and  satisfaction,  arbitrament,  &c.,  whicli 
may  still,  for  aught  I  see,  be  made  available  in  England  in  mitiga- 
tion of  damages  without  plea,  must  h^e  be  pleaded J^  That  case  is 
still  authoritv. 
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It  is  argued  that  the  matter  coiiBtitnting  the  partial  defense  arose 
subsequent  to  the  commencement  of  the  action  and  that,  in  legal 
actions,  differing  in  that  respect  from  suits  in  equity,  the  rights  of 
the  parties  must  be  determined  as  of  the  time  of  the  commence- 
ment of  the  action.  As  was  remarked  by  Prtor,  J.,  in  Ferris  v. 
Tannebaum  (39  N.  T.  St.  Repr.  72) :  "  But,  in  an  action  of  a  legal 
nature,  the  right  of  the  parties  must  be  determined  as  they  existed 
at  the  commencement  of  the  action,  except  so  far  as  the  situation 
has  been  since  changed  unfavorably  to  the  plaintiff's  claim,  either 
by  his  own  act  or  by  operation  of  the  law,  the  reason  being  that  in 
a  legal  action  the  statute  gives  costs,  and  as  they  ought  not  to  be 
charged  on  a  plaintiff  who  had  good  ground  to  sue,  the  defend<mt 
should  get  leave  topleady  so  that  the  court  may  impose  terms.  (26 
Abb.  N.  0.  22,  24;  Wimer  v.  Ooumpauffh,  71  N.  T.  113;  %Zw 
Y.  Fuller,  lOlid.  Q2±y' 

In  considering  this  demurrer,  we  can  only  pass  upon  the  suffi- 
ciency of  the  matter  pleaded  as  constituting  a  partial  defense.  We 
cannot  assume  that  leave  to  plead  was  not  given. 

The  interlocutory  judgment  sustaining  the  demurrer  should  be 
reversed,  with  costs,  and  the  demurrer  overruled,  with  costs,  with 
leave  to  withdraw  demurrer  on  payment  of  costs  in  this  court  and 
in  the  court  below. 

Van  Brunt,  P.  J.,  O'Beibn,  MoLauohlin  and  Laughlin,  JJ., 
concurred. 

Judgment  reversed,  with  costs,  and  demurrer  overruled,  with 
costs,  with  leave  to  withdraw  demurrer  <m  payment  of  costs  in  this 
court  and  in  the  court  below. 


The  Crrr  of  Nbw  York,  Respondent,  v.  George  G.  Rebsing  and 
Frederick  Pitney,  Copartners,  doing  Business  under  the  Firm 
Kame  and  Style  of  Reesing  &  Pitney,  Appellants. 

€abs  staTiding  in  front  ofhMs  {not  at  hack  ttandi)  in  the  Hty  of  New  York  muiS 
pay  a  license  fee  of  twenty-five  dollars  in  addition  to  the  three  dollars  license  fee. 

livery   stable  keepers,  doiDg  business  in  the  city  of  New  York,  who  make 
an  agreement  with  the  proprietor  of  a  hotel  in  that  city  to  supply  carriages  or 
cabs  to  that  hotel  and  who,  with  the  written  consent  of  such  proprietor,  but 
App.  Div.— Vol.  LXXVII.        27 
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without  the  consent  of  the  city,  keep  a  number  of  cabs  standing  in  front  of 
the  hotel  awaiting  passengera,  must,  in  addition  to  the  license  fee  of  three  dol- 
lars imposed  on  special  hacks  by  sections  456  and  457  of  the  revised  ordinances 
of  the  city  of  New  York,  pay  for  each  of  such  cabs  the  additional  fee  of  twenty- 
five  dollars,  imposed  pursuant  to  sections  13  and  18  of  the  ordinance  approved 
May  32,  18d9,  upon  hacks  using,  with  the  written  consent  of  the  owner  or  les- 
see of  the  abutting  premiiaes,  a  public  street  as  a  private  hack  stand. 
The  enactment  of  the  ordinance  of  May  22, 1899,  was  within  the  power  of  the 
municipal  legislature. 

Appeal,  by  permission,  by  the  defendants,  George  6.  Reesing 
and  another,  copartners,  doing  bnsiness  under  the  firm  name  and 
style  of  Seesing  &  Pitney,  from  an  order  of  the  Appellate  Term  of 
the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  29th  day  of  May,  1902,  affirming  a  judgment 
of  the  Municipal  Court  of  the  city  of  New  York,  borough  of  Man- 
hattan, third  district,  in  favor  of  the  plaintiff,  and  also  (as  stated  in 
the  notice  of  appeal)  from  a  judgment  of  the  Appellate  Term  of 
the  Supremo  Court,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  29th  day  of  May,  1902,  upon  said  order  of 
affirmance. 

WiUiam  J.  Fanning^  for  the  appellants. 

Henry  Cla/rk  Johnson^  for  the  respondent. 

Pattbrson,  J. : 

The  question  upon  which  this  case  turns  is  a  very  narrow  one, 
and  relates  only  to  the  liability  of  the  defendants  to  pay  a  fine  by 
reason  of  their  violation  of  a  city  ordinance.  They  are  livery  stable 
keepers,  and  own  and  use  in  their  business  carriages  and  cabs  which 
are  hired  for  public  use.  They  made  an  agreement  with  the  pro- 
prietor of  the  Hotel  Imperial  in  the  city  of  New  York  to  supply 
carriages  or  cabs  to  that  hotel  and  to  pay  the  proprietor  thereof  ten 
per  cent  of  the  gross  receipts.  With  the  written  consent  of  thas 
proprietor,  they  keep  from  six  to  eight  cabs  standing  in  front  of  hit 
premises  awaiting  passengers  from  the  hotel.  They  have  paid  a 
license  fee  of  three  dollars  each  for  twenty-five  cabs,  including  those 
which  stand  in  front  of  the  Hotel  Imperial,  that  being  the  license 
fee  chargeable  upon  what  are  called  special  hacks  or  cabs.  While 
the  defendants  have  the  permission  of  the  proprietor  of  the  hotel  to 
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stand  in  front  of  his  premises  and  he  shares  in  profits  with  them, 
they  have  not  the  permission  of  the  city  to  nse  the  street  in  front 
of  the  hotel  as  a  cab  stand. 

It  has  been  sought  on  this  appeal  to  have  this  court  pass  npon  the 
right  of  a  hotel  proprietor  to  maintain  a  cab  service  in  the  street  in 
front  of  his  premises,  but  that  question  is  not  involved  in  this 
appeal,  and  its  determination  is  not  necessary  to  the  ascertainment 
of  the  defendants'  liability  to  pay  the  fine  which  has  been  imposed 
upon  them.  The  city  contends  that  the  defendants  have  no  right 
to  use  the  street  in  front  of  the  hotel  as  a  cab  stand  nnless  they  pay 
a  license  fee  of  twenty-five  dollars  for  each  cab  and  receive  a  per- 
mit. By  section  453  of  the  revised  ordinances  of  1897  of  the  city 
of  New  York,  which  is  still  in  force,  it  is  provided  that  the  owner 
or  driver  of  any  hackney  coach  or  cab  which  shall  stand  waiting  for 
employment  at  any  other  place  "  than  as  herein  provided  "  shall  be 
liable  to  a  fine  of  ten  dollars,  to  be  imposed  by  the  mayor  or  his  first 
marshal,  and  to  be  sued  for  and  recovered  by  the  attorney  for  the 
corporation  for  the  use  of  the  city. 

It  is  claimed  by  the  plaintiff  that  the  defendants,  having  no  right 
to  occupy  the  street  in  front  of  the  Hotel  Imperial  with  their  cabs, 
except  as  stated,  were  liable  to  the  fine  mentioned  in  section  453, 
and  such  a  fine  was  imposed  by  the  chief  of  the  bureau  of  licenses, 
the  successor  to  the  first  marshal  to  the  mayor.  The  fine  not  being 
paid,  this  action  was  brought  on  an  agreed  statement  of  facts,  judg- 
ment was  rendered  in  favor  of  the  plaintiff  in  the  Municipal  Court, 
and  on  appeal  to  the  Appellate  Term  of  the  Supreme  Court  was 
affirmed.  By  leave  of  the  Appellate  Term  an  appeal  was  taken  by 
the  defendants  to  this  court. 

The  main  subject  of  consideration  is  the  right  of  the  defendants 
to  occupy,  with  their  cabs,  a  part  of  the  public  street  while  waiting 
for  employment,  without  paying  a  license  fee  of  twenty-five  dollars 
as  is  required  by  the  provisions  of  the  ordinances  of  the  city  of  New 
York. 

In  the  agreed  statement  of  facts  it  appears  that,  under  the  munio* 
ipal  regulations,  the  hack  system  of  New  York  city  has  for  many 
years  practically  divided  all  cabs,  carriages,  coaches  and  such  vehi- 
cles as  are  kept  for  hire  into  two  classes,  known  and  designated  as 
public  hacks  and  specially  licensed  or  special  hacks;  that  public 
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hacks  are  allowed  to  use  only  the  designated  public  hack  standi 
while  waiting  for  employment;  that  specially  licensed  or  special 
hacks  do  not  use  the  designated  pnblic  hack  stands  while  waiting 
for  hire,  but  stand  in  livery  stables  or  in  front  of  certam  premises 
such  as  hotels,  etc.,  by  virtue  of  a  special  permit;  and  the  class  of 
special  hacks  is  restricted  to  the  carrying  of  passengen  from  the 
stables  or  premises  in  front  of  which  they  stand ;  that  a  special  or 
private  permit  for  certain  specified  stands  is  given  by  the  executive 
department  of  the  city  government,  but  only  with  the  consent  of 
the.  owner  or  lessee  of  said  premises.  It  is  admitted  in  the  state- 
ment of  facts  that  the  premises  occupied  by  the  Hotel  Imperial 
^^  are  not  enumerated  "  as  one  of  the  regular  designated  places  where 
public  hacks  may  stand  while  waiting  for  employment,  and  further, 
that  the  defendants  did  not  use  nor  intend  to  use  any  of  the  regular 
designated  public  hack  stands  of  the  city.  Section  456  of  the 
revised  ordinances  of  1897  of  the  city  of  New  York  provides  that 
the  proprietor  of  any  hackney  coach  or  carriage  or  cab  who  does  not 
intend  to  come  upon  and  use  the  public  stands  with  such  hackney 
coach  or  carriage  or  cab  shall,  at  the  time  of  applying  for  a  license 
of  the  same,  state  in  writing  to  the  mayor  such  intention,  and  there- 
upon a  special  license  may  be  granted  in  the  discretion  of  the  mayor. 
Section  457  provides  that  for  every  such  special  license  granted  by 
virtue  of  the  article  containing  these  sections  there  shall  be  paid  for 
every  coach  or  carriage  five  dollars,  and  for  each  cab  three  dollars. 
Tiie  defendants'  licenses  for  their  cabs  were  granted  under  the 
terms  of  these  two  sections.  Sections  456  and  457  relate  merely  to 
a  license  fee  to  be  paid  for  a  hackney  coach,  cab  or  carriage  which 
it  is  not  intended  by  the  owner  shall  come  upon  or  make  use  of  the 
public  stands.  Those  sections  do  not  relate  to  a  license  fee  to  be 
paid  by  the  proprietors  of  carriages  or  cabs  that  use  the  pnblic 
streets  as  standing  places  while  waiting  for  employment.  It  is  pro- 
vided in  section  12  of  the  ordinance  approved  May  22, 1899,  that 
the  owner  of  any  hack  not  intending  to  use  the  public  stands  and 
having  the  written  consent  of  the  owner  or  lessee  of  the  premises, 
in  the  discretion  of  the  mayor  or  the  chief  of  the  bureau  of  licenses, 
may  be  specially  licensed  and  permitted  to  use  temporarily  a  por- 
tion of  the  street  in  front  of  such  premises  as  a  stand,  and  shall  be 
confined  to  carrying  passengers  from  said  premises.     Section  13  of 
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that  ordinance  provides  that  the  owner  of  hacks  specially  licensed 
shall,  in  addition  to  the  lawful  fees  hereinbefore  provided,  pay 
annually  an  additional  fee  of  twenty-live  dollars  for  each  hack 
allowed  any  stand  other  than  a  public  hack  stand,  and  no  other 
than  a  licensed  hackman  shall  come  upon  or  use  the  said  stand. 
These  sections  of  the  ordinance  not  only  relate  to  the  payment 
of  a  license  fee  but  to  the  regulation  of  the  streets,  and  were 
passed  conformably  to  authority  contained  in  sections  50  and  51 
of  the  Grreater  New  York  charter  which  gives  to  the  municipal 
legislature  of  the  city  the  power  to  regulate  the  use  of  the  streets 
and  sidewalks  by  foot  passengen,  animals  or  vehicles  and  to  provide 
for  the  licensing  and  otherwise  regulating  the  business  of  hackmen 
and  cabmen,  etc.  The  charge  of  twenty-five  ddlars  for  the  privi- 
lege conferred  by  sections  12  and  13  of  the  ordinance  of  1899  is  in 
addition  to  the  lawful  fees  for  the  special  license. 

If  the  cab  proprietor  desires  to  use  his  vehicles  without  going 
upon  the  public  stands,  he  must  pay  a  license  fee  of  three  dollan. 
If  he  wishes  to  avail  himself  of  the  privilege  of  using  the  streets  as- 
a  private  stand  under  the  permission  and  provisions  of  sections  12 
and  13  of  the  ordinance  of  1899,  for  that  additional  right  and  privi* 
lege  he  is  required  to  pay  a  fee  of  twenty-five  dollars  for  each  hack 
allowed  so  to  stand.  That  does  not  convert  the  private  hack  stand 
into  a  public  hack  stand.  As  is  well  remarked  by  the  counsel  for 
the  city,  all  that  the  ordinance  does  or  attempts  to  do  is  to  provide 
separate  stands  where  each  of  two  classes  of  licensed  hacks  may 
stand  and  to  forbid  each  to  use  the  stand  provided  for  the  other. 

We  see  nothing  in  the  requirement  that  the  additional  license  fee 
of  twenty-'five  dollars  shall  be  paid  for  the  privilege  of  a  private 
stand,  beyond  the  authority  of  the  municipal  legislature  to  enact. 
The  right  and  the  power  of  the  city  to  pass  such  ordinances  canpot 
be  questioned.  A  case  is  not  presented  of  an  ordinance  authorizing 
the  establishment  of  a  hack  stand  in  front  of  private  premises  with 
out  the  consent  of  the  owner  or  the  lessee.  The  privilege  of  using 
the  private  hack  stand,  according  to  section  12,  can  only  be  with  the 
consent  of  the  owner  or  lessee  of  the  premises.  But  the  consent  of 
the  owner  to  hacks  standing  in  front  of  his  premises  does  not 
exempt  the  hack  proprietor  from  the  payment  of  the  license  fee 
required  by  the  ordinance. 
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It  is  admitted  in  the  statement  of  facts  that  the  defendant's  cabs 
stand  in  front  of  the  Hotel  Imperial  without  the  payment  of  the 
twentj-fiye  dollars  license  fee,  hence  thej  stand  there  awaiting 
employment  at  a  place  at  which  thej  are  not  authorized  to  stand, 
without  the  payment  of  the  license  fee.  So  doing,  the  owner  is 
brought  within  the  provision  of  section  453  of  the  revised  ordinances 
of  the  city  of  New  York  and  is  liable  to  the  fine  provided  for  in 
that  section,  there  being  no  permit  of  the  city  given  as  required  by 
the  ordinance. 

The  determination  of  the  Appellate  Term  should  be  afSrmed, 
*  with  costs. 

Yan  Bbukt,  p.  J.,  (yBBiBN,  McLaughlin  and  Lauohun,  JJ., 
concurred. 

Determination  of  Appellate  Term  affirmed,  with  costs. 


John  B.  B.  Fiske,  Appellant,  v.  Marina  Elena  Paskb,  Formerly 
Majbina  Elena  Deloado,  Bespondent. 

AUaehm&nt — twi  leviabU  upon  the  equitable  interest  nf  a  benefldarjf  in  a  truit — a 
bond  and  mortgage  must  be  taken  into  the  actual  cuetody  of  the  iheriff. 

The  equitable  interest  of  a  beneficiary  under  a  trust  created  by  a  will  is  not  sub- 
ject to  a  levy  under  an  attachment,  an  attachment  being  leriable  only  upon 
legal  interests. 

The  only  way  In  which  a  bond  and  mortgage  can  be  levied  upon  under  an  attach- 
ment is  by  the  sherilTB  taking  the  instruments  into  his  actual  custody. 

The  debt  secured  by  the  bond  and  mortgage  cannot  be  levied  upon  as  an  existing 
obligation  independent  of  the  bond  and  mortgage. 

Appeal  by  the  plaintiff,  John  B.  B.  Fiske,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  29th 
day  of  October,  1902,  vacating  a  judgment  theretofore  entered 
against  the  defendant  in  this  action,  upon  her  failure  to  appear  or 
answer,  and  also  an  ex  jHirte  order  directing  the  entry  of  such, 
judgment. 
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David  K  Tourney  and  John  B.  B.  Fi%ke^  for  the  appellant. 

Frederick  «/.  Moees^  for  the  respondent. 

PATTEBSONy  J.  : 

From  an  order  vacating  a  judgment  entered  against  the  defend- 
ant, npon  her  failure  to  appear  and  answier  in  the  action,  this  appeal 
is  taken.  The  motion  to  vacate  was  granted  at  the  Special  Term,  on 
the  ground  that  the  court  never  acquired  jurisdiction  over  the 
defendant  or  her  property.  The  summons  was  served  upon  the 
defendant  without  the  State  and  by  publication,  and  it  was  sought 
by  the  plaintiff  to  acquire  jurisdiction  by  attachment.  A  warrant 
was  procured,  under  which  the  sheriff  of  the  county  of  New  York 
ttnd  the  sheriff  of  Kings  county  undertook  to  levy  upon  what  is 
claimed  to  be  property  or  property  rights  of  the  defendant.  It 
would  appear  that  in  the  effort  to  make  a  levy  the  sheriff  of  New 
York  county  served  a  warrant  with  notice  upon  E.  W.  Sells,  trustee 
under  the  last  will  and  testament  of  Ella  A.  Delgado,  and  such 
trustee  delivered  to  the  sheriff  a  certificate  stating  that  the  defend- 
ant was  the  beneficiary  of  a  trust  of  one-half  of  an  estate  in  Ids 
hands  under  such  will,  and  that  the  income  derived  therefrom  and 
payable  to  the  defendant  was  not  more  than  sufficient  and  necessary 
for  the  support  of  the  said  defendant. 

The  interest  of  the  defendant  as  a  cestui  que  trust  was  not  the 
subject  of  attachment.  She  had  no  legal  title  or  estate ;  her  interest 
was  purely  equitable,  the  title  was  in  the  trustee  and  she  could  only 
enforce  the  trust  in  equity.  An  attachment  is  leviable  only  upon 
legal  interests  and  does  not  extend  to  equitable  interests.  (Thurber 
V.  Blancky  50  N.  Y.  80 ;  Anthony  v.  Wood,  96  id.  180.) 

The  sheriff  of  Kings  county  undertook  to  make  a  levy  by  serving 
a  certified  copy  of  the  warrant  with  notice  on  William  A.  Brown,  on 
July  10,  1902.  Brown,  on  September  26, 1902,  delivered  to  the 
sheriff  a  certificate  stating  that  he  was  indebted  to  the  defendant  in 
the  sum  of  $7,000,  which  was  secured  by  a  bond  and  mortgage  on 
property  in  Kings  county.  It  does  not  appear  that  anything  further 
was  contained  in  Brown's  certificate,  but  in  October,  1902,  in  an 
examination  of  Brown  in  aid  of  an  execution  issued  upon  the 
judgment,  he  testified  that  he  then  had  in  his  hands  $175  interest 
which  became  due  on  the  bond  and  mortgage  on  September  6,  1902, 
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or  about  two  months  after  the  warrant  and  notice  were  served  upon 
him.  No  eflEectual  levy  was  made  upon  the  debt  secured  by  the 
bond  and  mortgage.  Under  section  649  of  the  Code  of  Civil  Pro- 
cedure a  levy  under  a  warrant  of  attachment  is  required  to  be  made 
upon  personal  property  capable  of  manual  delivery,  including  a 
bond,  promissory  note  or  other  instrument  for  the  payment  of 
money,  by  taking  the  same  into  the  actual  custody  of  the  sheriff. 
A  bond  which  is  collaterally  secured  by  a  mortgage  is  not  excluded 
from  the  operation  of  that  section.  At  the  time  the  copy  of  the 
warrant  and  the  notice  were  served  upon  Brown,  no  interest  appar- 
ently was  due  upon  the  mortgage,  and,  therefore,  there  was  no 
accrued  interest  which  would  constitute  a  debt  severed  from  tlie 
bond  and  mortgage.  Nor  could  the  debt  secured  by  the  bond  and 
mortgage  be  levied  upon  as  an  existing  obligation,  irrespective  of 
the  bond  and  mortgage.  (  Van  Se^&e  v.  Maekaye^  65  Hun,  365.) 
The  bond  and  mortgage  could  only  be  levied  npon  by  the  dieriff 
taking  them  into  his  actual  custody.  {Anthony  y.  Wood^  supra.) 
The  order  appealed  from  should  be  affirmed,  with  ten  dollars 
costs  and  disbursements. 

Van  Bbunt,  P.  J.,  O'Brien,  McLaughlin  and  Lauohlin,  JJ.^ 
concurred. 

^  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Jacob  Finkeubtein,  Bespondent,  v.  Anna  O.  Hunbb,  Appellant. 

The  maintenance  of  a  leaky  teater  doeet  tohieh  damages  acfjdning  property  consU^ 
tutee  a  private  nuieanee — tehen  a  request  to  abate  it  or  proof  of  knowledge  t# 
unneeemary, 

Wbere  a  person  who,  as  the  executor  of  and  trostee  under  a  wQl,  owns  and  is  in 
possession  of  certain  premises,  maintains  upon  such  premises  a  leakj  water 
closet,  in  consequence  of  which  large  quantities  of  water  leak  through  the  wall 
of  an  adjoining  house,  damaging  it  and  subjecting  the  owner  and  tenants 
thereof  to  great  annoyance  and  discomfort,  the  defective  water  closet  consti- 
tutes a  private  nuisance,  and  the  owner  of  the  adjoining  premises  is  entitled 
to  maintain  an  action  in  equity  against  the  executor  and  trustee  to  restrain  the 
further  maintenance  of  such  nuisance  and  to  recover  the  damages  sustained  by 
him  therefrom. 
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In  such  an  action  it  is  not  neceasary  for  the  plaintiff  to  prove  a  request  to  the 
defendant  to  abate  the  nuisance,  nor,  where  it  does  not  appear  that  the  nuisance 
existed  before  the  defendant  became  the  owner  of  the  premises,  to  show  that 
the  defendant  had  knowledge  or  notice  of  the  existence  of  the  nuisance  before 
the  action  was  brought. 

O'Brien  and  Lauqhlik,  JJ.,  dissented. 

Appeax  bj  the  defendant,  Anna  O.  Hnner,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  24th  day  of  June, 
1902,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
New  York  Special  Term,  restraining  the  continuance  of  a  nuisance 
upon  the  defendant's  premises. 

JcMnes  A.  Chray^  for  the  appellant. 

Jacob  J^riednumy  for  the  respondent. 

Pattebson,  J. : 

The  plaintiff  is  the  owner  of  premises  No.  43  Jefferson  street  in 
the  borough  of  Manhattan,  city  of  New  York.  The  defendant,  as 
she  states  in  her  answer,  is,  as  executor  of  and  trustee  under  the 
will  of  Frederick  Huner,  deceased,  the  legal  owner  and  in  posses- 
sion of  the  building  and  premises  known  as  No.  41  Jefferson  street 
and  adjoining  the  plaintiff's  property.  The  plaintiff  daimed  and 
proved  at  the  trial  that  the  defendant  maintained  on  her  premises 
contiguous  to  the  rear  of  the  northerly  wall  of  the  plaintiff's  house 
a  water  closet,  the  cesspool  of  which  was  broken,  rotten  and  leaky ; 
that  by  reason  of  the  improper  and  defective  condition  of  the  cess- 
pool, large  quantities  of  water  leaked,  and  at  the  time  the  action 
was  brought  continued  to  leak,  through  the  wall  of  the  plaintiff's 
building  and  into  the  basement  thereof  and  made  the  wall  ^'  weak, 
rotten,  unsafe  and  dangerous,"  so  that  it  had  to  be  taken  down  and 
another  brick  wall  built,  replastered  and  painted ;  that  the  floor  of 
the  basement  of  plaintiff's  building  had  been  considerably  damaged, 
and  that  by  reason  thereof  such  basement  became  unfit  for  business 
purposes,  depreciated  in  rental  value  and  was  for  a  long  time  vacant, 
and  plaintiff  lost  and  will  lose  considerable  rent;  and  that  foul 
smells  have  been  and  are  emitted  from  the  water  closet,  to  the  great 
annoyance  and  discomfort  of  the  plaintiff  and  his  tenants  who 
reside  in  the  building  aforesaid.    The  action  was  brought  for  an 
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in janction  to  restrain  the  defendant  from  maintaining  in  its  imperfect 
condition  the  cesspool  upon  her  premises,  and  for  damages  for  the 
injuries  sustained  by  the  plaintiff.  The  answer  contains  the  admis- 
sion of  the  defendant  of  the  ownership  abo^e  mentioned,  denies 
upon  information  and  belief  plaintiff's  ownership  of  his  premises, 
and  also  denies  all  the  allegations  in  the  complaint  respecting  the 
alleged  maintenance  of  the  imperfect  cesspool  and  privy  npon  her 
property,  and  alleges  that  the  plaintiff  has  an  adequate  remedy  at 
law. 

On  the  trial  the  evidence  adduced  was  sufficient  to  authorize  the 
court  to  make  the  decision  that  was  made — in  substance,  that  the 
allegations  of  the  complaint  were  true;  that  the  defendant  did 
maintain  npon  her  property  the  privy  and  cesspool  in  such  a  defec- 
tive condition  that  the  water  from  the  cesspool  leaked  through  the 
plaintiff's  wall  and  injured  it  and  flowed  into  his  premises,  with  the 
consequences  alleged  in  the  complaint.  In  addition  to  those  find- 
ings, the  court  upon  evidence  ascertained  and  fixed  the  amount  of 
the  damage  which  the  plaintiff  sustained  by  reason  of  the  wrongful 
and  negligent  maintenance  by  the  defendant  of  the  privy  and  cess- 
pool in  its  defective  condition.  Upon  the  decision  of  the  court,  a 
final  judgment  was  entered  restraining  the  defendant  from  continu- 
ing to  maintain  the  appurtenance  to  her  property  mentioned  in  its 
defective  condition,  and  awarding  the  plaintiff  a  small  sum  of 
money  for  his  damages. 

The  action,  both  for  an  injunction  and  the  recovery  of  damages, 
is  supported  by  what  was  held  in  Davis  v.  Niaga/ra  FdlU  Tower 
Co.  (171  N.  Y.  336).  The  right  to  the  recovery  of  damages  based 
upon  the  negligence  of  the  defendant  in  maintaining  the  privy  and 
cesspool  in  its  improper  condition  so  that  damage  occurred  to  the 
plaintiff,  is  supported  by  Ilolland  House  Co.  v.  Baird  (169  N.  T. 
136) ;  JutU  V.  Hughes  (67  id.  267) ;  Davis  v.  Niagara  Falls  Tower 
Co.  {supra).  The  existence  of  the  defective  appurtenance  to  the 
defendant's  premises,  under  the  circumstances  disclosed  in  this 
record,  amounted  to  a  private  nuisance.  It  was  not  necessary  to 
prove  a  request  to  the  defendant  to  abate  it.  {Conhocton  Stone 
Road  V.  B.,  N.  T.  d&  E,  R.  R.  Co.,  51  N.  Y.  673.)  The  point  of 
the  defendant's  having  knowledge  or  notice  of .  the  existence  of  this 
nuisance  before  action  brought  is  not  involved  in  this  case,  for  there 
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is  no  evidence  to  show  that  the  water  closet  and  cesspool  were  a 
nuisance  before  the  defendant  became  the  owner  of  the  premises. 
Notice  is  only  necessary  when  the  nuiaa/nce  itself  existed  before  the 
person  songht  to  be  charged  with  its  continuance  became  the  owner 
of  the  premises.  {Conhoeton  Stone  Road  v.  B.^  N.  Y.  db  E,  H.  B. 
Co.j  supra.) 
The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  and  MoLauohlin,  J.,  concurred ;  O'Bribn 
and  Lauohlin,  JJ.,  dissented. 

O'Brien,  J.  (dissenting) : 

It  has  been  repeatedly  held  where  injury  is  caused  by  water  over- 
flowing another's  premises  that  a  distinction  is  to  be  noted  between 
cases  where  the  defendant  has  constructed  that  which  causes  the 
damage  and  where  he  has  come  into  possession  of  premises  upon 
which  it  exists  and  thereafter  maintains  it.  In  other  words,  where 
one  constructs  the  thing  which  does  the  injury,  his  knowledge  of 
its  existence  will  be  imputed,  but  the  same  rule  does  not  prevail 
with  respect  to  one  who  merely  uses  what  he  receives  as  an  appur- 
tenance to  the  premises  of  which  be  enters  into  possession.  In  the 
latter  case  it  is  necessary  either  to  prove  knowledge  of  the  existence 
of  that  which  produces  the  injury  or  to  prove  notice,  actual  or  con- 
structive, before  one  can  be  charged  with  liability  merely  because 
he  maintains  it  on  his  premises.  {Ahem  v.  Steele^  115  N.  Y.  203; 
Oonhocton  Stone  Boad  v.  B.,  N.  Y.  <&  K  B.  B,  Co.,  51  id.  573 ; 
Schreiher  v.  Driving  Club  of  New  York,  17  Misc.  Rep.  131.) 
The  case  first  cited  {Ahem  v.  Steele,  supra)  fully  states  the  law 
and  therein  the  authorities  on  the  subject  were  collated,  and  the 
court  said:  "The  owner  is  responsible  if  he  creates  a  nuisance 
and  maintains  it;  if  he  creates  a  nuisance  and  then  demises  the 
land  with  the  nuisance  thereon  although  he  is  out  of  occupation ; 
if  the  nuisance  was  erected  on  the  land  by  a  prior  owner  or  by 
a  stranger  and  he  knowingly  maintains  it ;  if  he  has  demised 
premises  and  covenanted  to  keep  them  in  repair  and  omits  to 
repair  and  thus  they  become  a  nuisance;  if  he  demises  premises 
to  be  used  as  a  nuisance  or  for  a  business  or  in  a  way  so  that  they 
will  necessarily  become  a  nuisance.  In  all  such  cases  I  believe  there 
is  now  no  dispute  that  the  owner  would  be  liable.    *    *    ♦    A 
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grantee  or  devisee  of  premiBes  upon  which  there  is  a  nnisance  at 
the  time  the  title  passeB  is  not  responsible  for  the  nuisance  until  he 
has  had  notice  thereof  and  in  some  cases  until  he  has  been  requested 
to  abate  the  same.  The  authorities  to  this  effect  are  so  numerous 
and  uniform  that  the  rule  which  they  establish  ought  no  longer  to 
be  open  to  question."  And  in  Conhocton  Stans  Boad  v.  B,,  N.  F. 
db  E.  R.  a.  Co.  (supra)  it  was  held,  as  said  in  the  head  note,  that 
^^  In  order  to  maintain  an  action  for  damages  resulting  from  a  nuisance 
upon  defendant's  land,  where  such  nuisance  was  erected  by  a  pre- 
vious owner  before  conveyance  to  defendant,  it  is  necessary  to  show 
that  before  the  commencement  of  the  action  he  had  notice  or 
knowledge  of  the  existence  of  the  nuisance." 

The  rule  which  has  been  formulated  by  the  majority  of  the  court 
may  be  more  salutary  and  more  just,  but  I  do  not  feel  at  liberty,  in 
view  of  the  number  of  cases  in  which  a  different  rule  has  been  held, 
to  divert  from  what  I  regard  as  the  settled  law.  In  recognition, 
therefore,  of  the  principle  of  Hars  decieiSf  I  dissent,  and  think  that 
the  judgment  appealed  from  should  be  reversed  and  a  new  trial 
granted. 

Lauohlik,  J.,  concurred. 

Judgment  affirmed,  with  oosts. 


77       428l  7he  People  of  the  State  of  New  Yobx  ex  rel.  Isaac  J.  Greek- 
si         1241  , 

WOOD,  Executor  and  Trustee  of  the  Estate  of  Isaac  J.  Greenwood, 

Deceased,  Respondent,  v.  Thomas  L.  FErmrsB  and  Others,  Com- 
missioners of  Taxes  and  Assessments  of  the  City  of  New  York, 
Appellants. 

AuemfMni  qf  tmI  property  in  iVSrto  JM;  eity^a  moiw  Hmtef  rmU  upon  the 
appUeation  made  to  the  oeeeeeorM—fehat  doee  not  eetMieh  an  oeerwluaUon -- 
uihat  ie  not  a  etatement  that  the  property  ie  aeeeeeed  for  more  than  the  eum  for 
which  it  tootUd  edl  —  unrented  epaee,  not  eontidered. 

An  owner  of  property  located  on  Fulton  street  in  the  dty  of  New  York  which 
had  been  assessed  for  the  year  1901  at  the  sum  of  $125,000,  presented  an  applb 
cation  pursuant  to  section  805  of  the  Greater  New  York  charter  (Laws  of  1897, 
chap.  878)  for  a  reduction  of  the  assessment.  The  application  alleged  that  in 
the  year  1898  the  premises  rented  for  128,865.  and  that  in  1899  and  1900  the 
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rents  fell  to  $19,266,  and  that  the  value  of  the  unrented  space  exceeded  $1,000; 
that  assuming  the  real  value  of  the  property  to  be  $125,000  the  average  net 
income  thereof  was  one  and  three-tenths  per  cent  of  such  value;  that  in  1899 
the  assessed  valuation  of  the  premises  was  $90,000;  that  in  1900  it  was  $108,000. 
The  application  further  stated  that  the  assessment  was  unjust  and  unreason- 
able; that  the  value  of  the  property  in  Fulton  street  had  declined  for  several 
years  and  requested  that  the  assessment  be  reduced  to  the  sum  of  $75,000, 
which  the  applicant  stated  was  a  fair  and  reasonable  valuation  of  the  premises. 

The  tax  commissioners  having  denied  the  application,  the  property  owner  sued 
out  a  writ  of  certiorari  to  review  their  action.  The  petition  for  the  writ  set  out 
the  application  in  full,  and  submitted,  in  addition  thereto,  a  table  setting  forth 
the  assessed  value  of  several  pieces  of  property  in  the  vicinity  and  claimed 
that  a  comparison  of  such  property  with  the  property  of  the  relator  would 
show  that  the  assessment  was  disproportionate  and  unequal.  Such  table  did 
not  disclose  the  market  value  of  the  relator's  property  nor  that  of  the  proper- 
ties with  which  it  was  sought  to  be  compared. 

MM,  that  the  relator  must  stand  or  fall  in  the  certiorari  proceedings  upon  the 
case  made  by  him  in  the  application  to  the  tax  commissioners; 

That  neither  the  application  nor  the  petition  for  the  writ  of  certiorari  established 
a  case  of  overvaluation; 

That  the  statement  in  the  application  that  $75,000  was  "  a  fair  and  reasonable 
valuation ''  of  the  premises  was  not  an  allegation  that  the  premises  were 
assessed  for  a  sum  greater  than  that  for  which  the  property  would  sell  under 
ordinary  circumstances; 

That  in  determining  the  assessed  value  of  the  premises  the  unrented  space  could 
not  be  taken  into  consideration. 

Lauohlin,  J.,  dissented. 

Appeal  by  the  defendants,  Thomas  L.  Feitner  and  others,  com- 
missioners of  taxes  and  assessments  of  the  city  of  New  York,  from 
an  order  of  the  Supreme  Court,  made  at  the  Kew  York  Special 
Term  and  entered  in  the  oflSce  of  the  clerk  of  the  county  of  New 
York  on  the  10th  day  of  September,  1902,  denying  the  defendants' 
motion  to  quash  a  writ  of  certiorari  theretofore  issued  to  review 
an  assessment  for  taxation  and  granting  the  relator's  motion  for  a 
reference. 

David  Humset/y  for  the  appellants. 

Joseph  M.  ProskaiceTj  for  the  respondent 

Hatch,  J. : 

The  relator's  testator  was  the  owner  of  certain  real  estate  known 
as  Nos.  102  and  104  Fulton  street,  in  the  city  of  New  York.  In 
the  year  1901  the  commissioners  of  taxes  and  assessments  assessed 
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the  premises  on  the  assessment  roll  at  $125,000.  The  relator 
made  an  application  to  the  defendants  for  a  redaction  of  the  same. 
In  this  application  he  showed  that  in  the  year  1898  the  premises 
rented  for  $23,365,  and  in  1899  and  1900  it  had  fallen  to  $19,266, 
and  that  the  valne  of  the  nnrented  space  exceeded  $1,000 ;  that  the 
total  disbursements  for  taxes,  fixed  charges  and  necessary  operating 
expenses  during  the  said  three  years  averaged  $17,803.33,  leaving  an 
annual  net  income  of  $1,699.67,  which  income  was  greater  in  the 
year  1898  and  less  in  the  year  1900 ;  that,  assuming  the  real  value 
of  the  property  to  be  $125,000,  as  assessed  in  1901,  the  average  net 
income  would  be  one  and  three-tenths  per  cent  of  such  valuation ; 
that  in  1899  the  assessed  valuation  of  the  premises  was  $90,000 ; 
that  in  1900  it  was  $108,000,  and  in  1901  $125,000;  that  in  1898 
the  taxes  amounted  to  $1,876.55,  in  1899  to  $2,210.80,  and  in  1900 
to  $2,427.50.  The  application  further  states  that  this  is  unjust  and 
unreasonable ;  that  the  value  of  property  in  Fulton  street  had 
declined  for  several  years,  and  requests  that  the  assessment  be  reduced 
to  the  sum  of  $75,000,  which  is  a  fair  and  reasonable  value  of  the 
premises. 

Upon  this  application  the  defendants  caused  the  property  to  be 
re-examined  by  the  deputy  who  made  the  first  examination,  and  he 
reported  that  the  assessed  valuation  of  the  property  is  "  equal  and  in 
proportion  to  similar  property  in  the  said  First  Tax  District."  And 
thereupon  the  defendants  denied  the  application  and  confirmed  the 
assessment.  The  relator  then  sued  out  a  writ  ot  certiorari  to  review 
this  ruling  of  the  commissioners.  The  petition  for  the  writ  set  out 
the  application  in  full  and  submitted  in  addition  thereto  a  table  set- 
ting forth  the  assessed  value  of  several  pieces  of  property  in  the 
vicinity  of  the  property  in  question  and  claimed  that  a  comparison 
of  the  properties  therein  mentioned  with  the  property  of  the  relator 
would  show  that  the  assessment  was  disproportionate  and  unequal. 
In  the  table  submitted  in  the  petition  the  market  value  of  the  proper- 
ties is  not  disclosed,  nor  is  the  market  value  of  the  relator's  property 
stated.  The  relator  subsequently  moved  for  a  reference  and  for 
leave  to  amend  the  petition,  and  the  defendants  moved  at  the  same 
time  to  quash  the  writ.  The  motion  for  a  reference  was  granted 
and  the  referee  was  directed  to  allow  numerous  amendments  to  the 
petition,  including  an  amendment  setting  forth  the  claim  of  over- 
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valuation.  From  the  whole  of  the  order  thus  made  the  defendants 
appeal. 

Pursuant  to  the  provisions  of  section  895  of  the  charter  (Laws  of 
1897,  chap.  378)  the  application  for  a  reduction  of  the  assessed 
valuation  is  required  to  be  in  writing  and  must  state  the  grounds 
of  objection  thereto.  The  application  is  the  matter  which  sets  the 
assessors  in  motion  in  review  of  the  assessment,  and  the  case 
made  bj  it  must  show  that  the  relator  is  entitled  to  relief;  he 
must  stand  or  fall  upon  the  grounds  of  error  averred  therein  and 
is  limited  in  review  of  the  same  by  writ  of  certiorari  to  the 
case  which  he  then  makes.  (McUter  of  McLean^  138  N.  Y.  158.) 
If  other  objections  in  fact  existed  at  the  time  when  the  applica- 
tion was  made,  but  are  not  stated  therein,  they  are  not  available 
upon  a  review.  In  the  case  last  cited  it  was  held  that  the  relator 
would  be  precluded  from  urging  that  the  assessors  had  no  jurisdic- 
tion to  levy  the  tax  unless  such  point  was  taken  in  the  application. 
It  is  evident,  therefore,  that  the  court  was  without  authority  to  con- 
sider matters  averred  in  the  petition  or  other  papers  of  the  relator 
which  were  not  embodied  in  the  application  presented  to  the  com- 
missioners. So  limited,  it  is  clear  that  there  was  no  basis  from 
which  an  overvaluation  of  the  property  appeared,  as  there  is  noth- 
ing contained  in  the  application  showing  the  market  value  of  the 
property  assessed  or  that  it  was  higher  than  other  property  similarly 
situated.  This  ground  must  be  made  distinctly  to  appear  before  the 
commissioners  are  authorized  to  act  upon  the  application,  and  the 
claim  must  be  distinctly  made.  {People  ex  rd.  Broadway  Inyprove- 
ment  Co.  v.  Barker^  14  App.  Div.  412.)  The  relator,  therefore, 
failed  to  make  out  a  case  showing  any  ground  for  relief  based  upon 
overvaluation  in  the  application  which  he  made ;  and  amendments 
to  his  petition  cannot  enlarge  the  case  contained  in  the  application. 

If  we  consider  the  petition  as  amended,  the  same  result  follows. 
The  only  addition  in  this  respect  which  is  made  thereto  is  a  schedule 
of  assessed  valuations  npon  a  number  of  pieces  of  property.  The 
only  averment  in  connection  therewith  is,  that  a  comparison  of  the 
premises  owned  by  the  relator  with  the  others  contained  in  the 
table  shows  that  the  value  assessed  thereon  is  much  greater  than 
that  assessed  upon  any  other  property  similarly  situated,  and  in 
market  value  is  entirely  disproportionate  and  unequal.     There  is 
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nothing  showing  the  market  valne  of  the  particular  pieces  of  prop- 
erty 80  scheduled,  or  the  market  value  of  the  relator's  property ; 
consequently,  there  is  no  basis,  even  under  the  petition,  for  any 
relief,  and,  therefore,  there  is  nothing  to  show  that  the  relator  will 
pay  more  than  his  due  share  of  the  aggregate  tax.  {People  ex  reL 
Warren  v.  Carter,  109  N.  Y.  576.) 

The  relator  must,  therefore,  rest  upon  his  right  to  review  by 
showing  that  his  property  has  been  overvalued.  The  proof  bearing 
upon  this  statement  relates  to  the  depreciation  in  rental  value  of  the 
property,  the  whole  of  which  we  have  heretofore  set  out.  In  Peo- 
ple ex  rd.  Sutphen  v.  Feitner  (45  App.  Div.  542)  it  was  held  that 
it  was  incumbent  upon  the  relator  to  show,  in  order  to  establish 
overvaluation,  that  his  property  was  assessed  at  a  greater  sum  than 
that  for  which  under  ordinary  circumstances  it  would  sell.  In  that 
case  it  was  stated  "  that  the  market  value  of  the  property  had  not 
increased  since  1895,  and  that  the  ability  to  sell  the  property  had, 
in  fact,  decreased;  and  then  were  stated  the  sums  at  which  the 
property  was  assessed  in  1895  and  1896;"  there  was  nothing  to 
show  that  in  these  years  it  was  assessed  at  its  true  market  value. 
This  averment  was  held  insufficient  to  establish  a  case  of  overvalua- 
tion. In  the  present  case  there  is  an  entire  absence  of  averment 
that  the  assessment  is  greater  than  the  fair  market  value  of  the 
property,  or  for  a  sum  greater  than  that  for  which  the  property 
would  sell  under  ordinary  circumstances.  The  statement  is  that 
$75,000  ^^  is  a  fair  and  reasonable  valuation  of  these  premises,  as 
aforesaid."  Clearly,  this  is  insufficient  The  rule  announced  in 
the  Sutphen  Case  {supra)y  which  is  controlling  of  this  appeal,  was 
adopted  in  People  ex  rel.  ZcUikoffer  v.  Feitner  (68  App.  Div.  615). 
The  latter  case  was  affirmed  on  appeal  (168  N.  Y.  674). 

In  addition  to  this,  it  appears  in  the  statement  that  the  ^  unrented 
space  in  the  premises  exceeded  one  thousand  dollars."  How  much 
it  exceeded  this  sum  is  not  made  to  appear.  The  relator  would  not 
be  entitled  to  escape  taxation  upon  the  fair  value  of  his  property, 
even  though  it  were  vacant  and  produced  no  income.  The  unrented 
space  cannot  be  deducted  in  arriving  at  its  assessed  valuation ;  and 
from  all  that  appears,  it  may  be  that  if  the  whole  were  rented,  the 
income  therefrom,  based  upon  rental  values,  would  show  that  the 
assessed  valuation  was  proper. 
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—  -  --  I      — 

It  is  clear,  therefore,  that  the  relator  failed  to  make  a  case  in  his 
Application  which  entitled  him  to  a  reduction  of  the  assessment,  and 
the  motion  to  quash  the  writ  should  have  been  granted.  The  order 
should,  therefore,  be  reversed  and  the  writ  of  certiorari  quashed, 
"with  fifty  dollars  costs  and  disbursements. 

Van  Bbunt,  P.  J.,  Pattbeson  and  Ikgbaham,  JJ.,  concurred ; 
Lauohun,  J.,  dissented. 

Order  reversed  and  writ  of  certiorari  quashed,  with  fifty  dollars 
<iO&ta  and  disbursements. 


1*T        488 
In  the  Matter  of  the  Application  of  Thb  Cmr  of  Nbw  York,  Appel^f  78      ^  89 

lant,  Belative  to  Acquiring  Title,  Wherever  the  Same  has  not r^_ 

Been  Heretofore  Acquired,  to  the  Public  Park  (Although  not    so       ^288| 

jet  Named    by   Proper  Authority)    Lying  Between   Spuyten 

Duyvil  Boad  and  the  New  York   Central  and  Hudson  Biver 

Bailroad,  Extending  from  a  Point  Opposite  Johnson  Avenue  to 

about  650  feet  in  a  Southerly  Direction,  in  the  Twenty-fourtk 

Ward,  Borough  of  The  Bronx  of  the  City  of  New  York. 

John  J.  Quinlan  and  Others,  Commissioners  of   Estimate   and 
Assessment,  Bespondents. 

JPb69  cf  eommiirianen  of  eitinuUs  and  cMeummt  in  the  eity  cf  New  York  ^^  what 
proof  as  to  the  number  of  day$  eontumed  must  be  furnished — charges  for  meetings 
<U  which  nothing  is  done. 

Section  M8  of  the  Greater  New  York  charter  (Laws  of  1897,  chap.  878»  as  amd. 
by  Laws  of  1901,  chap.  466),  xelative  to  the  taxation  of  the  costs,  fees  and 
expenses  of  the  commisrioners  of  estimate  and  assessment  appointed  in  a  con- 
demnation proceeding  instituted  by  the  dty  of  New  York,  contemplates  that 
the  commissioners  shall  submit  proofs  from  which  the  court  may  be  able  to 
see  that  the  number  of  days  charged  for  by  the  commissioners  were  necessarily 
devoted  to  the  proceeding. 

Affidavits  made  by  each  of  the  commissioners,  stating,  in  general  terms,  that 
they  had  performed  and  discharged  all  of  their  duties  as  such  commissioners^ 
and  had  been  employed  a  specified  number  of  days  and  would  be  engaged  two 
more  days  in  making  a  final  report,  which  affidavits  are  supplemented  by  an 
affidavit  made  by  an  employee  of  the  corporation  counsel  having  charge  of  the 
App.  Div.— Vol  LXXVIL        28 
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books  and  accounto  of  the  pioceediDg,  who  deposes  that  the  expenses  of  the 
prooeeding,  other  than  the  charges  of  the  commissioners,  are  a  certain  sum. 
and  that  the  bill  of  costs  of  the  commissioners  is  in  all  particulars  correct, 
do  not  constitute  such  proof  of  the  Justice  of  the  charges  as  the  section 
requires. 
The  commissioners  appointed  in  such  a  proceeding  are  not  entitled  to  charge 
fees  for  attending  meetings  at  which  nothing  is  done  or  which  are  unneces- 
sarily adjourned,  even  though  the  failure  to  do  anything  and  the  unnecessary 
adjournments  are  due  to  the  action  of  the  corporation  counsel 

Appeal  by  the  petitioner,  The  City  of  New  York,  from  an  order 
of  the  Sapreme  Oourt,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
11th  day  of  July,  1902,  taxing  the  costs,  charges  and  expenses  of 
the  commissioners  of  estimate  and  assessment  appointed  in  the 
above-entitled  proceeding. 

John  P.  Duntij  for  the  appellant. 
Charles  StrauBS^  for  the  respondents. 

Hatch,  J. : 

The  respondents  were  appointed  in  a  proceeding  upon  the  part  of 
the  city  to  acquire  title  to  a  public  park  lying  between  Spuyten 
Duy  vil  road  and  the  New  York  Oentral  railroad.  The  proceeding 
involved  an  assessment  of  damages  upon  nine  parcels  of  land,  in 
area  less  than  six  and  three-quarter  city  lots.  By  section  998  of 
the  Greater  New  York  charter  (Laws  of  1897,  chap.  378,  as  amd. 
by  Laws  of  1901,  chap.  466)  it  is  provided  that  the  costs,  fees  and 
expenses  in  such  a  proceeding,  required  by  law  to  be  taxed,  shall 
be  stated  in  detail  in  the  bill  of  costs,  and  shall  be  accompanied 
by  such  proof  of  the  reasonableness  and  necessity  thereof  as  is  now 
required  by  law  and  the  practice  of  the  Supreme  Court  upon  taxa- 
tion of  the  costs  and  disbursements  in  other  special  proceedings. 
No  unnecessary  costs  or  charges  shall  be  allowed.  Section  999,  as 
thus  amended,  imposes  the  duty  upon  the  corporation  counsel  to 
present  to  the  justice  taxing  the  costs  his  certificate,  in  writing,  that 
the  items  of  costs,  charges  and  expenses  have  been  audited  and 
examined  by  him,  and  also  setting  forth  the  result  of  such  audit 
and  examination. 

The  commissioners  upon  their  application  for  an  assessment  of 
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their  fees,  presented  an  affidavit,  which  stated  in  general  terms  that 
they  had  performed  and  discharged  all  of  their  duties  as  sach  com- 
missioners, and  had  been  employed  a  specified  number  of  days  and 
wonld  be  engaged  two  more  days  in  making  a  final  report.  Each 
commissioner  made  such  an  affidavit.  In  addition  thereto,  Michael 
J.  Morrison,  an  employee  of  the  corporation  counsel  in  the  bnrean 
of  street  openings,  and  who  had  charge  of  the  books  and  accounts 
thereof,  deposes  that  the  expenses  of  the  proceeding,  other  than  the 
charges  of  the  commissioners,  were  $1,155.07.  As  to  the  bill  of 
coets  of  the  commissioners  of  estimate  and  assessment,  he  states 
that  it  is  in  all  particulars  correct.  This  was  the  only  proof  upon 
which  the  commissioners  moved  for  an  assessment  of  their  costs 
and  fees.  It  is  evident  that  the  statement  of  the  commissioners  is 
not  such  a  detailed  statement  as  is  contemplated  by  section  998  of 
the  charter.  What  was  done  upon  the  number  of  days  stated  to 
have  been  occupied  by  each  commissioner  is  not  set  forth,  nor  is 
there  anything  either  in  the  affidavits  or  in  the  certificate  of  the 
employee  having  charge  of  the  books  in  this  proceeding,  which 
shows  in  detail  that  the  number  of  days  for  which  fees  are  asked 
were  necessary  in  the  performance  of  the  duties  imposed  upon  the 
commissioners.  The  proof  in  this  respect  should  be  something 
more  than  a  statement  in  general  terms,  giving  the  number  of  days. 
The  court  is  the  taxing  officer,  and  it  should  be  able  to  see  from  the 
proofs  submitted  that  the  number  of  days  were  necessarily  devoted 
to  the  proceeding.  The  application,  therefore,  might  well  have 
been  denied  for  insufficiency  of  proof  upon  which  to  base  the  taxa- 
tion. The  certificate  and  audit  by  the  corporation  counsel,  as 
required  by  the  charter,  reduces  the  fees  of  the  commissioners  in  a 
considerable  amount,  and  in  connection  with  such  certificate  is  set 
out  a  classification  of  the  services  rendered  by  the  commissioners 
and  the  number  of  days  in  which  they  were  actually  employed  in 
connection  with  each  particular  service.  An  examination  of  the 
record  kept  by  the  commissioners,  which  accompanied  the  certifi- 
cate of  the  corporation  counsel,  and  the  classification  made  by  him 
seem  clearly  to  show  that  the  fees  claimed  by  the  commissioners  and 
allowed  by  the  court  are  excessive.  Nor  do  the  affidavits  submitted 
in  opposition  to  the  certificate  of  the  corporation  counsel  change 
this  conclusion.    The  affidavit  of  Qninlan,  which  is  adopted  by  the 
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otber  commiflsioDen,  does  not  specify  in  detail  what  was  done  at 
the  particular  sessions  which  have  been  criticised  as  nnneoessaiy. 
While  many  words  are  nsed  it  amounts  only  to  a  general  statement 
that  something  was  done  at  these  times,  and  that  if  nothing  was 
done,  or  if  adjournments  were  had  unnecessarily,  it  was  due  to  the 
action  of  the  corporation  counsel's  office.  The  commisdonerB,  how- 
ever, may  not  shelter  themselves  behind  any  dereliction  of  duty 
upon  the  part  of  the  corporation  counsel  which  occasioned  the  pro- 
longation of  these  proceedings  beyond  what  was  necessary ;  for  no 
matter  how  the  delays  were  occasioned,  if  nothing  was  done  upon 
those  days  which  authorized  the  commissioners  to  charge,  or  the 
adjournments  were  unnecessary,  it  would  not  entitle  the  commis- 
sioners to  fees,  no  matter  who  was  responsible  therefor. 

Making  due  allowance  for  the  explanation  which  is  made  in  the 
last  affidavits,  and  fairly  allowing  for  all  the  items  therein  claimed, 
it  does  not  seem  to  entitle  the  commiBsionerB  to  the  fees  which  have 
been  awarded.  In  the  corporation  counsel's  certificate  the  com- 
missioners are  allowed  for  a  certain  number  of  days  at  the  rate  of 
six  dollars  per  diem,  and  a  certain  number  of  days  at  ten  dollars  per 
diem.  This  is  due  to  the  fact  that  between  the  time  when  the  com- 
missioners entered  upon  the  discharge  of  their  duties  and  the  date 
of  their  completion  a  change  was  made  in  the  law  increasing  the 
compensation  from  six  to  ten  dollars  per  diem.  (Laws  of  1897,  chap. 
878,  §  998,  as  amd.  by  Laws  of  1901,  chap.  466.)  Upon  the  applica- 
tion to  tax,  the  court  denied  the  claim  of  the  commissioners  to  a 
compensation  of  ten  dollars  per  diem  and  allowed  them  compensa- 
tion at  six  dollars  per  diem  for  the  meetings  held  prior  to  January 
1, 1902,  at  which  they  daim  to  have  been  necessarily  employed.  No 
appeal  was  taken  by  the  commissioners  from  the  order,  and,  there- 
fore, they  are  concluded  by  it. 

On  examining  the  whole  record,  we  have  reached  the  conclusion 
that  the  amounts  which  have  been  certified  to  by  the  corporaticm 
counsel  are  as  fair  and  just  as  could  be  made,  and  we  think  there 
was  authority  for  an  allowance  of  compensation  for  the  time  certi- 
fied by  the  corporation  counsel  at  the  rate  of  ten  dollars  per  day. 

We  conclude,  therefore,  that  the  order  should  be  modified  and 
that  the  allowance  of  the  commissioners  should  be  of  the  following 
sums :  John  J.  Quinlan,  $442 ;  Daniel  F.  MeOann,  $883;  William 
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J.  Fisher,  $436 ;  and  as  modified  the  order  should  be  affirmed,  with 
ten  dollars  costs  and  disbursements  to  the  appellant. 

Van  Brunt,  P.  J.,  Patterson,  Ingraham  and  Laughiin,  JJ., 
concurred. 

Order  modified  as  directed  in  opinion,  and  as  modified  affirmed, 
with  ten  dollars  costs  and  disbursements  to  the  appellant. 


Mart  Bell,  Plaintiff,  v.  The  City  of  New  York,  Defendant. 

Dockage  righu  in  Neto  York  dty-^  specific  performance  of  a  contract  by  the  eUy  to 
purchase  them  —  dtfense  theU  the  party  agreeing  to  eeU  had  no  interest  —  construction 
of  a  reservation  in  a  grant  by  the  dty  of  New  York  of  land  and  dockage  rights — 
an  exception  therrfrom  implies  thai  an  estate  passed  thereunder — exception  void 
for  uncertainty  —  ichat  is  an  exercise  of  a  reserved  right  precluding  further 
action —  effect  of  the  city's  consent  to  the  construction  and  use  of  a  pier^proviso 
in  a  lease  as  to  the  city's  action — prescriptive  right -^application  cf  "Sinking 
Fund  Ordinance" — potcer  of  the  common  council  to  grant — implied  cjnsent 
from  the  city. 

In  1817  Henry  Rutgers  owned  land  in  the  city  of  New  York  adjoining  the  East 
river  for  the  two  blocks  from  Ratgers  street  to  Clinton  street,  extending  (high- 
water  mark  being  for  the  most  part  above  Water  street)  to  the  northerly  line 
of  Water  street.  May  1, 1817,  the  city,  pursuant  to  the  authority  of  chapter  86 
of  the  Revised  Laws  of  1818,  granted  to  him  the  land  to  be  ''  gained  out  of  the 
East  River"  bounded  northerly  by  the  south  side  of  Water  street,  easterly  by 
the  west  side  of  Clinton  street,  southerly  by  the  northerly  side  of  South  street 
and  westerly  by  the  east  side  of  Rutgers  slip,  excepting  so  much  as  would  be 
necessary  to  extend  Jefferson  street,  which  lay  between  Rutgers  street  and 
Clinton  street,  to  South  street.  Rutgers  covenanted  to  build  "wharves  or 
streets"  adjoining  said  premises  and  keep  the  same  in  repair,  and  that  they 
should  be  "*  public  streets  or  highways,"  and  also,  when  so  required,  to  fill 
and  construct  Water  and  South  streets  and  to  extend  Clinton,  Jefferson  and 
Rutgers  streets  from  Water  to  South  street 

The  grantor  covenanted  that  the  grantee  "shall  and  lawfully  may,  from  time 
to  time,  and  at  all  times  forever  hereafter  fully  have,  enjoy,  take  and  hold  to 
his  and  their  own  proper  use,  all  manner  of  wharfage,  cranage,  advantages 
and  emoluments  growing  or  accruing  by  or  from  that  part  of  the  said  wharf 
or  street  called  South  Street,  which  lies  opposite  to  the  hereby  granted  prem- 
ises and  fronting  on  the  East  River,  excepting  and  reserving  nevertheless  so 
much  of  the  said  wharfage,  cranage,  advantages  and  emoluments  as  may  accrue 
from  so  much  of  South  Street  as  may  be  hereafter  appropriated  by  the  said 
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parties  of  the  first  (part)  for  the  purpose  of  formiag  and  making  a  public  slip 
or  basin  after  the  said  public  slip  or  basin  shall  be  formed  and  made." 

In  1881  a  committee  appointed  by  the  common  council  of  the  city  of  New  Toik 
to  investigate  the  matter  of  dock  facilities  along  the  East  river  presented  a 
report  advocating  the  formation  of  a  *' basin  or  slip"  by  the  construction  of 
two  piers,  one  at  the  foot  of  Clinton  street  and  the  other  about  eighty  feet 
westerly  toward  Jefferson  street.  The  resolution,  recommended  to  carry  oat 
the  report,  was  adopted. 

May  1,  1882,  the  executors  of  Rutgers  conveyed  to  Henry  W.  Bool  a  portion  of 
the  lands  abutting  on  South  street  At  that  time  the  lots  had  not  been  filled 
in  and  the  conveyance  was  made  expressly  subject  to  the  exception  or  reserva- 
tion and  other  covenants  contained  in  the  deed  to  Rutgers.  Subsequently 
Bool  and  the  other  proprietors  constructed,  at  their  own  expense,  pursuant  to 
a  resolution  of  the  common  council,  a  bulkhead  on  the  south  line  of  South 
street  from  Rutgers  street  to  Clinton  street  and  filled  up  the  water  lots  agree, 
ably  to  the  Rutgers  grant. 

The  westerly  pier  of  the  proposed  slip  was  not  built  at  the  point  originally  con- 
templated, but  was  built  at  the  foot  of  Jefferson  street.  In  1888  the  city  con- 
structed another  pier  180  feet  long  at  the  easterly  side  of  Rutgers  slip.  In 
1844  the  *'  Sinking  Fund  Ordinance  "  was  adopted,  vesting  the  making  of  grants 
of  land  under  water  in  '*tbe  Commissioners  of  the  Sinking  Fund  of  the  city 
of  New  York  "  and  prohibiting  the  construction  of  bulkheads  and  piers  under 
such  grants  except  with  the  consent  of  the  common  council.  In  1847  or  there- 
abouts, a  resolution  was  passed  providing  for  the  construction  of  a  pier  900 
feet  long  midway  between  Jefferson  and  Rutgers  streets,  which  pier,  known  as 
pier  45  (old  number),  was  subsequently  built.  June  10,  1848,  William  and 
Thomas  Dennistoun  acquired,  through  certain  mesne  conveyances,  the  prem- 
ises previously  conveyed  to  Bool,  togetheir  with  the  wharfage  rights.  Such 
conveyances  were  made  by  express  stipulations  therein  subject  to  the  con- 
ditions of  the  Rutgers  grant.  In  1840  William  and  Thomas  Dennistoun  con- 
structed, at  their  own  expense,  pursuant  to  a  resolution  of  the  common  council, 
a  pier  800  feet  long  in  front  of  their  premises,  which  pier  is  known  as  pier  47 
(old  number).  East  river. 

At  the  time  this  pier  was  constructed  the  title  of  the  city  to  the  land  under  the 
water  of  the  East  river  only  extended  to  a  line  drawn  400  feet  from  low- water 
mark.  This  line  intersected  pier  47  at  about  the  middle.  Pursuant  to 
authority  conferred  by  section  0  of  chapter  574  of  the  Laws  of  1871,  the  Com- 
missioners of  the  Land  Office  granted  to  the  city  the  land  under  water  to  an 
exterior  line  passing  beyond  the  pier  in  question. 

Since  1849  the  Dennistouns  and  their  successors  in  interest  have  had  possession 
of  the  pier  and  bulkhead  and  have  received  the  wharfage  therefrom,  have  kept 
it  in  repair  and  have  paid  taxes  thereon.  It  does  not  appear  whether  or  not 
the  commissioners  of  the  sinking  fund  took  any  action  with  reference  to  the 
construction  of  such  pier. 

In  1871  a  plan  for  the  improvement  of  the  East  river  water  front  was  adopted. 
This  plan  was  not  carried  out,  but  an  amended  plan  was  adopted  in  1898  which 


Digitized  by 


Google 


BELL  V.  CITY  OF  NEW  YORK.  439 

App.  Div.]  First  Department,  December  Term,  1902. 

provided  for  the  oonBtruction  opposite  the  premises  included  in  the  Rutgers 
grant  of  four  piers  over  4JS0  feet  long. 

At  the  time  of  the  adoption  of  the  amended  plan  Mary  Bell  had  succeeded  to  the 
Dennistouns'  title  under  instruments  which  were  not  made  subject  to  the 
Rutgers  grant.  January  i,  1900,  the  said  Mary  Bell  entered  into  an  agreement 
with  the  department  of  docks  of  the  city  of  New  York,  by  which  she  agreed  to 
convey  to  the  city  of  New  York  for  a  specified  sum  *'  good  title  to  the  several 
rights,  titles  and  interests  in  and  to  the  said  wharfage  rights,  etc.,  appurtenant 
to  one  hundred  and  twenty  feet  (IdO)  of  bulkhead  and  to  said  Pier  old  No.  47, 
East  River,  with  the  rights  to  the  lands  under  water  and  riparian  and  other 
rights,  if  any,  in  front  thereof  and  connected  therewith  not  now  owned  by 
the  city  of  New  York  or  by  the  People  of  the  State  of  New  York."  The 
city  subsequently  refused  to  perform  this  agreement  upon  the  ground  that 
under  the  grant  from  the  city  of  New  York  to  Rutgers  it  was  entitled  to  the 
possession  of  the  premises  for  the  purpose  of  a  *' public  basin,"  viz.,  the 
purpose  contemplated  by  the  plan  of  improvement. 

In  a  proceeding  instituted  by  Mary  Bell  to  compel  the  specific  performance  of 
the  agreement  of  January  4,  1900, 

Mdd,  without  examining  into  the  validity  or  extent  of  Bell's  title,  that,  as  she 
was  in  possession  of  the  premises  and  asserted  title,  rights  and  interests  therein 
under  a  claim  which  was  more  than  colorable,  there  was  a  sufficient  considera- 
tion to  support  the  city's  agreement  and  that  it  should  be  required  to 
specifically  perform  such  agreement; 

That  it  would  be  unreasonable  to  construe  the  exception  or  reservation  in  the 
Rutgers  grant  as  giving  the  city  the  right  to  appropriate,  for  a  public  slip  or 
basin,  the  entire  bulkhead  opposite  the  two  blocks  originally  owned  by  Rutgers; 

That  if  the  city  based  its  claim  upon  an  exception  from  the  grant  this  would 
necessarily  imply  that  some  estate  was  granted  to  Rutgers,  for  otherwise  the 
exception  would  be  repugnant  to  the  grant; 

That,  construed  as  an  exception,  such  exception  would  be  void  for  uncertainty 
as  it  covered  nothing  then  in  existence  or  capable  of  being  identified  or 
omitted  from  the  conveyance; 

That  the  proper  construction  of  the  reservation  contained  in  the  grant  to  Rutgers 

•  required  the  city  to  exercise  its  alleged  rights  thereunder  before  requiring  the 
abutting  owners  to  construct  the  wbarf  and  piers; 

That  the  action  of  the  city  in  1881  in  deciding  to  construct  the  two  piers  then 
contemplated  was  an  exercise  of  its  reserved  rights  and  an  abandonment  of 
any  right  to  locate  a  public  slip  or  basin  at  that  point; 

That,  having  consented  to  the  construction  of  pier  47  and  acquiesced  in  its  use 
for  a  period  of  fifty  years,  it  was  not  competent  for  the  city  to  appropriate  it 
for  a  public  slip ; 

That  the  fact  that  a  lease  executed  by  BooFs  executors,  February  1,  1841,  con- 
tained a  provision  for  a  reduction  of  the  rent  in  case  the  city  should  take  the 
bulkhead  for  public  use  was  not  inconsistent  with  the  above  construction  of 
the  Rutgers  grant; 

That  the  sinking  fund  ordinance  did  not  apply  to  that  portion  of  pier  47  which 
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was  constructed  beyond  the  400-foot  mark,  and  that  the  common  council  of  th9 
city  had  the  right,  under  chapter  86  of  the  Revised  Laws  of  1818,  to  gmnt  not 
only  the  city's  consent  to  the  construction  of  this  part  of  the  pier,  but  the  con- 
sent of  the  State  as  well; 

That,  as  this  portion  of  the  pier  had  been  constructed  and  used  under  a  claim  of 
right  for  more  than  twenty  years  before  the  city  obtained  title  to  the  land 
beyond  the  400-foot  line,  the  pUintifF  had  acquired  a  presciiptiTO  right  ta 
maintain  this  part  of  the  pier  and  to  access  thereto  over  the  waters  of  the  State; 

That  the  pier  in  question,  having  been  constructed  by  the  abutting  owner,  with 
the  consent  of  the  common  council,  the  sinking  fund  ordinance  did  not  apply 
to  any  portion  thereof; 

That,  if  the  sinking  fund  ordinance  did  apply  to  the  pier  in  question,  the  consent 
of  the  common  council  should  be  regarded  as  having  been  given  in  conf ormifcj 
to,  and  in  compliance  with,  the  sinking  fund  ordinance,  and  not  as  a  recognition 
of  any  superior  title  in  the  city. 

Van  Bbuitt,  P.  J.,  dissented. 

SuBioflsiON  of  a  controversy  upon  an  agreed  statement  of  facts^ 
purenant  to  section  1279  of  the  Code  of  Civil  Prooedare. 

The  plaintiff  seeks  the  specific  performance  of  an  agreement  in 
writing  between  her  and  the  defendant  by  its  department  of  docks^  , 
bearing  date  the  4:th  day  of  January,  1900.  The  agreement 
recites,  among  other  things,  that  the  plaintiff  is  the  "  proprietor  of 
all  the  wharfage  rights,  terms,  easements  and  privileges,  etc.,  apper- 
taining to  the  bulkhead^'  on  the  southerly  side  of  South  street 
between  Jefferson  and  Clinton  streets  beginning  at  a  point  about 
ninety-six  feet  easterly  of  the  easterly  line  of  Jefferson  street  and 
running  thence  easterly  to  a  point  about  one  hundred  and  twenty  feet 
westerly  from  the  westerly  line  of  Clinton  street  produced,  "  includ- 
ing all  right  and  title  to  the  wharfage  rights,  terms,  easements^ 
emoluments  and  privileges  appurtenant  to  Pier  old  47,  East  Siver^ 
not  now  owned  by  the  city  of  New  York,  and  all  right,  title  and 
interest  in  and  to  said  pier  or  any  portion  thereof  not  now  owned 
by  the  city  of  New  York ; "  that  the  city,  by  its  board  of  docks^ 
subject  to  the  approval  of  the  commissioners  of  the  sinking  fund,  ia 
authorized  to  acquire  by  purchase  "  wharf  property  in  said  city  and 
all  rights  appertaining  thereto  not  now  owned  by  the  corporation ; " 
that  the  city  '^  is  desirous  of  acquiring  said  wharfage  rights,  terms, 
easements  and  privileges,  heretofore  described,  not  now  owned  by 
the  city,"  in  accordance  with  a  resolution  of  the  board  of  docka 
declaring  its  desire  to  acquire  said  rights  and  property,  reciting  that 
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it  appears  that  the  plainti£E  is  the  ^'  owner  in  fee  simple  of  the 
above-described  premises,  together  with  all  hereditaments,  indading 
the  riparian  and  wharfage  rights,"  containing  an  offer  on  the  part  of 
said  board  to  purchase  the  same  '^  and  to  pay  for  a  good  and  siiffi<^ 
cient  title  thereto,  free  from  all  incumbrances,"  the  sum  of  $175,000,. 
providing  for  service  of  the  resolution  ou  the  plaintiff  and  request* 
ing  an  answer  in  writing  within  ten  days  ^^  whether  she  will  sell  the^ 
said  riparian  and  wharfage  rights  and  interests  "  for  the  price  offered,, 
and  declaring  that  if  such  answer  be  not  given  it  should  be  deemed 
that  no  price  could  be  agreed  upon ;  and  then  follow  the  terms  of 
the  contract,  the  material  provisions  of  which  are  as  follows : 

The  plaintiff  agrees  to  sell  and  convey  to  the  defendant  by  good 
and  snflScient  deed  ^'all  her  right,  title  and  interest  in  and  to 
the  wharfage  rights,  terms,  easements  and  privileges,  etc.,  apper- 
taining to "  said  bulkhead,  "  including  all  right  and  title  to  the 
wharfage  rights,  terms,  easements,  emoluments  and  privileges 
appurtenant  to  Pier  old  47,  East  River,  and  all  right,  title  and  inter- 
est in  and  to  said  pier  or  any  portion  thereof  "  for  the  sum  specified 
in  said  offer.  The  agreement  recites  that  it  is  the  essence  of  the- 
contract  that  the  plaintiff  is  to  convey  or  cause  to  be  conveyed 
'^  good  title  to  the  several  rights,  titles  and  interests  in  and  to  the- 
said  wharfage  rights,  etc.,  appurtenant  to  one  hundred  and  twenty 
(laO)  feet  of  bulkhead  and  to  said  Pier  old  No.  47,  East  Biver,  with 
the  rights  to  the  lands  under  water  and  riparian  and  other  rights,  if 
any,  in  front  thereof  and  connected  therewith  not  now  owned  by 
the  city  of  New  York  or  by  the  People  of  the  State  of  New  York ;  '*" 
that  the  defendant  agrees  ^'  to  purchase  the  right,  title  and  interest 
of  the  said  party  of  the  first  part  of,  in  and  to  said  wharf  property  ^^ 
for  the  consideration  before  specified. 

The  agreement  was  subject  to  the  approval  of  the  commissioners 
of  the  sinking  fund,  and  they  approved  it.  The  defendant  daima 
that  under  an  exception  or  reservation  contained  in  a  grant  from 
the  city  of  New  York,  being  the  plaintiff's  source  of  title,  it  ia 
entitled  to  the  possession  of  the  premises  for  the  purposes  of  a 
*' public  slip  or  basin,"  the  purpose  for  which,  according  to  plans  on 
file  for  improving  the  water  front,  it  is  proposed  to  acquire  plaintiff's 
interests. 

In  1813  the  city  owned  all  the  land  along  and  under  the  East 
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river  from  high- water  mark  to  a  point  400  feet  outside  of  low-water 
mark,  except  where  it  had  granted  the  same.  It  acquired  title  from 
the  Crown  nnder  the  Dongan  charter  and  by  the  Montgomerie 
charter.  By  section  219  of  chapter  86  of  the  Revised  Laws  of 
1813  the  city  was  vested  with  the  control  of  the  water  fronts  indnd- 
ing  authority  to  construct  and  regulate  the  wharves  and  slips,  and  to 
^^^9  ^7  prescribed  proceedings,  the  ground  of  individuals  for  those 
purposes.  It  was  further  provided  by  said  act  that  the  city  might 
lay  out  ^^  regular  streets  or  wharves  of  the  width  of  seventy  feet  in 
front  of  those  parts  of  the  said  city  which  adjoin  to  the  East  river" 
(§  220) ;  that  the  proprietors  of  the  adjoining  uplands  should  construct 
said  streets  or  wharves  according  to  the  plan  adopted  by  the  corpora- 
tion and  fill  in  any  intervening  space  between  their  respective  holdings 
and  said  streets  or  wharves,  at  their  own  expense,  and  should  become 
tlie  owners  in  fee  of  the  intermediate  space  upon  filling  in  and  leveling 
the  same  (§  221) ;  and  if  they  did  not  perform  the  work  within  the 
time  fixed,  the  corporation  was  authorized  to  do  it  and  recover  the 
expense  from  them  (§  222) ;  and  the  expense  was  made  a  lien  on  the 
adjoining  premises  (§  223);  that  tlie  city  might  direct  the  con- 
struction of  piers  at  the  expense  of  tlie  proprietors  of  the  adjoin- 
ing lots  and,  upon  their  default,  eitlier  build  the  piers  itself  and 
collect  the  wharfage,  or  grant  the  right  to  build  the  piers  and 
collect  the  wharfage  to  any  person  "  in  fee  or  otherwise  "  (§  224) ; 
that  the  corporation  might  grant  to  the  adjoining  proprietors  a 
common  interest  in  piers  according  to  the  breadth  of  their  respective 
lots  located  within  sach  limits  as  should  be  deemed  proper  (§  225) ; 
that  it  might  also,  at  its  own  expense,  ^'  cause  such  and  so  many 
other  public  basins  to  be  formed  and  completed"  as  might  be 
deemed  necessary,  and  receive  to  its  own  use  the  "  slipage  or  wharf- 
age arising  from  the  same :  *  *  *  Provided  always,  that  nothing 
herein  contained  shall  be  construed  *  *  *  to  interfere  with  any 
private  property  or  right  or  privilege  held  under  grants  of  the  said 
mayor,  aldermen  and  commonalty  or  otherwise  "  (§  228) ;  that  it  might 
^^  enlarge  any  of  the  slips  in  the  said  city  "  and,  ^'  upon  paying  one- 
third  of  the  expense  of  building  the  necessary  piers  and  bridges, 
shall  be  entitled  not  only  to  the  slipage  of  that  side  of  the  said 
piers  which  shall  be  adjacent  to  such  slips  respectively,  but  also  to 
one-half  of  the  wharfage  to  arise  from  the  outermost  end  of  the  said 
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piers "  (§  230) ;  that  if  any  adjoining  proprietors  should  refuse  to 
join  in  the  bnilding  of  piers,  the  corporation  might  join  with  those 
willing  to  do  their  part  and  share  in  the  wharfage  accordingly 
(§  231).  Failure  on  the  part  of  the  adjoining  proprietors  to  build 
the  piers  within  the  time  prescribed  by  a  notice  to  be  published  for 
six  weeks  or  to  contribute  to  the  expenses  thereof  as  the  same  should 
accrue  was  to  be  deemed  a  refusal  to  comply  with  the  direction  of  the 
corporation  (§  232). 

In  1817  one  Henry  Rutgers  was  the  owner  of  the  uplands  adjoin- 
ing the  East  river  for  the  two  blocks  from  Rutgers  street  to  Clinton 
street,  Jefferson  street  intersecting  his  holdings.  At  that  time 
high-water  mark  was  for  the  most  part  above  Water  street,  but 
Rutgers  had  obtained  a  prior  grant  from  the  city  of  the  title  from 
high-water  mark  to  the  northerly  line  of  Water  street.  No  definite 
plan  for  the  improvement  of  the  water  front  in  this  vicinity  had 
been  adopted  at  that  time.  By  iudenture,  dated  May  1, 1817,  the  cor- 
poration granted  to  him,  as  authorized  by  chapter  86  of  the  Revised 
Laws  of  1813  already  mentioned,  the  lots  or  land  to  be  ^^  gained  out 
of  the  East  River,"  bounded  northerly  by  the  south  side  of  Water 
street ;  easterly  by  the  west  side  of  Clinton  street ;  southerly  by  the 
northerly  side  of  South  street;  and  westerly  by  the  east  side  of 
Rutgers  slip,  as  the  same  were  designated  on  a  map  annexed,  except- 
ing so  much  as  would  be  necessary  to  extend  Jefferson  street  to 
South  street.  The  grantee  covenanted  that  on  three  months'  notice 
he  would  build  the  ^^  wharves  and  streets"  adjoining  said  premises,  as 
designated  on  the  map,  and  keep  the  same  in  repair ;  and  that  they 
should  be  "  public  streets  or  highways."  This  agreement  obligated 
the  grantee,  when  so  required,  to  fill  and  construct  Water  and  South 
streets,  and  to  extend  Clinton,  Jefferson  and  Rutgers  streets  from 
Water  to  South  street.  The  grantor  covenanted  and  agreed  that 
the  grantee,  his  heirs  and  assigns,  on  performance  of  the  covenants 
and  conditions  on  his  part,  ^' shall  and  lawfully  may,  from  time  to 
time,  and  at  all  times  forever  hereafter  fully  have,  enjoy,  take  and 
hold  to  his  and  their  own  proper  use,  all  manner  of  wharfage,  cran- 
age, advantages  and  emoluments  growing  or  accruing  by  or  from 
that  part  of  the  said  wharf  or  street  called  South  Street,  which  lies 
opposite  to  the  hereby  granted  premises  and  fronting  on  the  East 
River,  excepting  and  reserving  nevertheless  so  much  of  the  said 


Digitized  by 


Google 


444  BELL  v.  CITY  OP  NEW  YORK. 

FiRBT  DsPABTicsNT,  Dkcbubbr  Term,  1902.  [Vol.  77. 

wharfage,  cranage,  advantages  and  emoluments  as  may  accrne  from 
so  much  of  South  Street  as  may  be  hereafter  appropriated  by  the 
said  parties  of  the  first  (part)  for  the  purpose  of  forming  and  mak- 
ing a  public  slip  or  basin  after  the  said  public  slip  or  basin  shall  be 
formed  and  made." 

In  1831  the  attention  of  the  common  council  was  drawn  to  the 
insufficiency  of  dock  facilities  along  the  East  river.  It  was  proposed 
by  the  committee  to  whom  the  matter  had  been  referred  to  form  a 
^^  basin  or  slip  "  at  the  foot  of  Clinton  street  by  two  piers  130  feet 
long,  as  shown  on  a  map  presented  with  the  report  of  the  committee. 
The  map  shows  the  easterly  pier  at  the  foot  of  Clinton  street,  and 
the  other  about  80  feet  westerly  toward  Jefferson  street  The 
report  further  proposed  that  the  corporation  bear  one-third  of  the 
cost  of  the  easterly  pier  and  all  of  the  cost  of  the  westerly  pier^ 
reciting  that  the  common  council  had  ^^  reserved  the  waters  adjacent 
for  public  purposes."  The  resolution  recommended  to  carry  out 
the  report  was  adopted. 

By  deed  dated  May  1, 1832,  the  executors  of  said  Butgers  con- 
veyed to  one  Henry  W.  Bool  144  feet  of  the  lands  abutting  on 
South  street  opposite  the  bulkhead  or  wharf  and  pier.  By  that 
time  the  lots  had  not  been  filled  up,  and  the  conveyance  was  made 
expressly  subject  to  the  exception  or  reservation  and  other  covenants 
and  conditions  in  the  deed  to  Butgers  above  set  forth.  By  a  reso* 
lution  adopted  the  preceding  March,  the  common  council  had 
granted  permission  to  said  Bool  (as  if  he  already  owned  an  interest 
in  the  premises)  and  others  to  sink  a  bulkhead  on  the  south  line  of 
South  street  from  Rutgers  street  to  Clinton  street,  and  fill  np  the 
water  lots  agreeably  to  the  Rutgers  grant  aforesaid.  Pursuant  to 
this  resolution,  Bool  and  the  other  proprietors  subseqnentiy  sunk 
the  bulkhead,  bnUt  the  wharves  or  street  and  filled  up  the  water 
lots  at  their  own  expense,  agreeably  to  the  conditions  of  the  grant. 

The  proprietors  of  the  adjacent  land  easterly  of  Clinton  street 
were  given  an  opportunity  to  join  in  the  construction  of  said  pier 
to  be  built  at  the  foot  of  Clinton  street,  according  to  said  provisions 
of  chapter  86  of  the  Revised  Laws  of  1813,  but  none  joined,  and 
the  city  constructed  that  pier  at  its  own  expense  in  1833.  If  the 
westerly  pier  had  been  constructed  as  originally  proposed,  it  would 
have  formed  a  slip  or  basin  80  feet  wide  by  130  feet  long,  all  east- 
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erlj  of  the  locus  in  quo.  But  on  the  14th  of  January,  1833,  the 
street  commissioner  proposed  to  the  common  council  to  change  the 
plan  by  locating  the  westerly  pier  at  the  foot  of  Jefferson  street,  so 
as  to  form  a  *^  capacious  basin."  The  change  was  adopted  and  the 
pier  built  solely  at  public  expense,  without  giving  adjacent  owners 
the  opportunity  to  join  in  its  construction  afforded  by  the  original 
plan.  These  two  piers,  the  one  at  the  foot  of  Jefferson  street  and 
the  other  at  the  foot  of  Clinton  street,  are  known  as  pier  48  (old 
number)  and  pier  46  (old  number),  East  river,  respectively.  The 
city  has  maintained  them  and  has  received  the  entire  wharfage  or 
profits  therefrom. 

In  1842  the  annual  quit  rent  reserved  in  the  Batgers  grant  was 
released.  The  city  likewise  in  1833  constructed  pier  44  (old  num- 
ber). East  river,  130  feet  long,  at  the  easterly  side  of  Butgers 
«lip,  after  giving  the  adjacent  owners  an  opportunity  to  build  it 
tliemselves. 

In  1844  what  is  known  as  the  ^^  Sinking  Fund  Ordinance  "  was 
adopted.  This  ordinance  regulated  the  fiscal  affairs  of  the  city,  and 
purported,  among  other  things,  to  vest  the  sale  and  disposition  of 
real  property,  including  grants  of  land  under  water,  in  ^^  the  Com- 
missioners of  the  Sinking  Fund  of  the  city  of  New  York,"  com- 
posed of  the  mayor,  recorder,  comptroller  and  treasurer  of  the  city, 
and  the  chairman  of  the  finance  committee  of  the  board  of  aldermen 
and  assistant  aldermen,  respectively.  The  construction  of  bulkheads 
and  piers  under  such  grants,  however,  was  inhibited,  except  with 
the  consent  of  the  common  council.  Chapter  225  of  the  Laws  of 
1845  authorized  the  city  to  borrow  money  for  the  purpose  of 
liquidating  the  damages  and  expenses  of  introducing  Croton  water 
into  the  city,  inhibited  the  amendment  of  said  ordinance  without 
consent  of  the  Legislature,  and  provided  that  ^^  the  said  ordinance 
shall  remain  in  full  force  until  the  whole  of  the  debt  created  for  the 
introduction  of  the  Croton  water  into  the  city  of  New  York  shall 
be  fully  redeemed." 

It  appears  from  the  report  of  the  committee  on  wharves,  etc.,  to 
the  council  in  1847,  that  the  city  did  not  have  enough  piers  to 
accommodate  its  commerce,  and  that  the  opinion  was  prevalent  that 
wharfage  property  did  not  yield  fair  returns.  Besolutions  were 
adopted  directing  the  construction  of  several  piers,  among  them  one 


Digitized  by 


Google 


446  BELL  v.  CITY  OP  NEW  YORK, 

First  Dbpartmbnt,  Dbcbxbbr  Term,  1903.  [YoL  77. 

300  feet  long  midway  between  Jefferson  and  Rntgers  streets,  and 
providing  tliat  notice  be  given  to  the  adjacent  proprietors  to  unite 
in  the  construction  of  said  piers.  One  lot  owner  remonstrated 
against  the  pier,  and  only  one  offered  to  join  or  to  build  it  all  at 
his  own  expense.  He  was  permitted  to  build  it  all,  but  it  was  pro- 
vided that  if  others  should  elect  to  pay  their  share  on  or  before 
completion,  they  should  be  permitted  to  do  so  and  to  share  in  the 
pier  according  to  their  respective  holdings.  The  pier  was  built  by 
one  adjacent  owner,  who  has  held  possession  thereof  and  received 
the  wharfage  therefrom.  This  is  known  as  pier  45  (old  number) 
East  river,  and  is  not  directly  involved  in  this  case. 

On  the  19th  of  June,  1848,  William  Dennistoun  and  Thomas 
Dennistoun  acquired,  through  certain  mesne  conveyances,  the 
premises  previously  conveyed  to  Bool,  together  with  the  wharfage 
rights.  The  consideration  stated  in  the  deeds  to  them  was  $42,000 
for  the  lots  and  $6,000  for  the  property  in  the  wharf.  These  deeds 
were  made,  by  express  stipulation  therein,  subject  to  the  conditions 
of  the  Rutgers  grant  of  1817. 

On  the  10th  of  February,^  1849,  a  resolution  of  the  common 
council  was  approved,  directing  that  a  pier  300  feet  long  by  40  feet 
wide  be  built  midway  between  Clinton  and  Jefferson  streets,  and 
that  notice  be  given  to  the  proprietors  of  lots  lying  opposite  to 
unite  in  the  construction  of  the  pier.  This  resolution  was  adopted 
agreeably  to  a  petition  presented  by  the  proprietors  and  lessees  of 
the  lots  opposite.  W.  and  T.  Dennistoun  were  the  only  proprietors 
that  offered  to  join  in  building  the  pier,  and  they  offered  and  were 
permitted  by  resolution,  approved  April  17,  1849,  to  erect  the  pier 
at  their  own  expense,  on  condition  that  others  should  be  permitted 
to  share  in  the  pier  on  paying  a  proportionate  part  of  the  expense 
on  or  before  the  completion  thereof. 

The  pier  was  directly  opposite  the  lots  of  W.  and  T.  Dennistoun ; 
they  completed  it  in  1849 ;  none  of  the  adjoining  proprietors  elected 
to  join  in  the  expense ;  and  they  and  their  grantees  have  always  had 
possession  of  the  pier  and  bulkhead  and  exclusively  received  the 
wharfage  therefrom.  This  is  known  as  pier  47  (old  number).  East 
river,  and  is  tlie  pier  in  controversy.  The  plaintiff  is  the  niece  of 
William  and  of  Thomas  Dennistoun,  and  fully  succeeded  to  their 
title  prior  to   1878.     Said  property  has  all  been  assessed  as  real 
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property,  and  the  taxes  thereon  paid  by  the  plaintiff  and  her  prede- 
cessors. The  bulkhead  and  pier  have  been  kept  in  repair  and 
the  slips  on  each  side  dredged  by  plaintiff  and  her  predecessors  at 
their  own  expense  and  as  required  by  the  city  anthorities.  The 
pier  was  practically  rebailt  in  1S68,  and  again  in  1882,  by  plaintiff 
and  her  predecessors  in  title.  It  does  not  appear  that  the  com- 
missioners of  the  sinking  fund  took  any  action  with  reference  to 
the  construction  of  the  pier,  or  that  they  did  not 

In  1871  a  plan  was  adopted  by  the  board  of  docks,  and  approved 
by  the  commissioners  of  the  sinking  fund,  for  the  improvement  of 
the  water  front  along  the  East  river,  including  that  opposite  the 
bulkhead  and  pier  in  question.  This  plan  contemplated  an  exterior 
street  25Q  feet  wide,  including  the  70  feet  of  South  street,  and  piers 
extending,  at  designated  points  into  the  river.  This  action  waa 
taken  under  section  6  of  chapter  574  of  the  Laws  of  1871  (amdg. 
Laws  of  1870,  chap.  137,  §  99),  which  contemplated  that  ^^  rights,, 
terms,  easements  and  privileges  "  not  owned  by  the  corporation  and 
pertaining  to  any  wharf  should  be  acquired  by  purchase  or  con- 
demnation. The  essential  provisions  of  this  statute  have  been  con- 
tinued in  the  successive  city  charters  (Laws  of  1882,  chap.  410,^ 
§  711  et  seq. ;  Laws  of  1897,  chap.  378,  §  816  et  aeq.),  and  the  author- 
ity to  alter  the  plans  conferred  on  the  department  of  docks  with  th& 
approval  of  the  commissioners  of  the  sinking  fund.  An  amended 
plan  was  adopted  in  1898  and  approved  in  1899,  the  plan  of  1871 
not  having  been  carried  out.  The  amended  plan  contemplates  an 
exterior  street  150  feet  wide,  including  the  70  feet  of  South  street^ 
and  piers  located  at  designated  points  extending  into  the  river. 
Opposite  the  original  grant,  extending  from  Rutgers  to  Clinton 
street,  there  are  designated  four  piers,  all  over  450  feet  long,  form- 
ing three  spaces,  slips  or  basins,  where  there  are  now  five  shorter 
piers,  forming  four  spaces,  slips  or  basins. 

At  the  time  of  the  grant  to  Rutgers  the  land  under  the  waters  of 
the  East  river,  beyond  the  400  feet  from  low-water  mark,  was 
Tested  in  the  People  of  the  State  of  New  York.  A  line  400  feet 
from  low-water  mark  appears  to  intersect  the  piers  in  question  at 
about  the  middle.  Pursuant  to  authority  conferred  by  section  6  of 
said  chapter  574  of  the  Laws  of  1871,  the  Commissioners  of  the 
Land  Office  granted  to  the  city  the  land  under  the  waters  of  the 
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East  river  to  an  exterior  line  defined  in  said  grant  passing  beyond 
the  end  of  the  pier  in  question. 

The  foregoing  are  the  only  facts  deemed  materiaL 

Theodore  De  WiU,  for  the  plaintiff. 

Theodore  Connoh/y  for  the  defendant. 

Lavohlik,  J. : 

The  agreement  was  ezecated  as  authorized  by  law,  in  lien  of  pro- 
•ceedings  to  acquire  the  plaintiff's  title  or  rights  by  eminent  domain. 
There  is  no  claim  of  fraud  or  mistake  and  no  demand  for  a  rescis- 
sion or  reformation  of  the  contract.  Ko  definite  theory  seems  to 
be  developed  or  presented  for  relieving  the  city  from  the  fulfill- 
ment of  its  contract  The  argument  of  the  learned  counsel  f<»r  the 
<Xtj  is  not  that  the  plaintiff  has  no  property  rights  or  interest  to 
<3onveyy  but  that  the  city,  under  the  reservation  in  its  grant  to 
Rutgers,  is  authorized  to  appropriate  this  pier  and  bulkhead  or 
wharf  by  establishing  a  public  slip  or  basin,  and  that,  therefore,  it 
becomes  unnecessary  at  the  present  time  to  acquire  any  other  rights 
or  interests  she  may  have. 

Under  the  provisions  of  the  act  of  1871,  to  which  referenoe  is 
made  in  the  statement  of  facts,  the  department  of  docks,  in  addition 
to  being  authorized  to  acquire  title  where  the  city  had  no  title,  was 
authorized  to  acquire  by  agreement  or  condemnation  '^  any  rights, 
terms,  easements  and  privil^es"  pertaining  to  any  wharf  not 
:a1ready  owned  by  the  city.  If,  therefore,  the  plaintiff  had  any 
right,  title  or  interest  to  convey,  it  was  competent  for  the  city, 
through  its  department  of  docks,  to  purchase  the  same.  No  ques- 
tion of  adequacy  of  consideration  is  presented  or  could  be  raised 
on  this  record,  and  it  is  not  shown  that  the  enforcement  of  the 
agreement  would  be  unfair,  inequitable  or  unjust,  requiring  that  a 
•decree  for  specific  performance  be  withheld.  {Winne  v.  Winne^ 
166  N.  Y.  268.)  If  the  plaintiff  is  able  to  convey  or  release  the 
right,  title  and  interest  which  she  has  agreed  to  convey  or  release,  it 
would  seem,  therefore,  that  she  is  entitled  to  judgment  for  specific 
performance. 

The  first  question  to  be  considered  is,  what  has  the  plaintiff 
agreed  to  convey  or  release  ?    It  is  not  shown  that  the  commis- 
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eioners  of  docks  were  not  aware  of  the  reservation  in  the  grant 
from  the  city  to  Rutgers  at  the  time  they  entered  into  this  agree- 
ment with  the  plaintiff.  The  agreement  indicates  that  they  were 
aware  that  the  city  probably  had  some  title  or  interest  in  the  prem* 
ises.  It  is  a  reasonable  assumption  that  in  the  performance  of  their 
important  duties,  aided  by  the  advice  of  counsel,  they  became 
familiar,  in  a  general  way  at  least,  with  the  grants  of  water  rights 
and  privileges  previously  made  by  the  city.  In  these  circumstances 
the  defendant  in  making  the  contract  is  chargeable  with  knowledge 
of  the  rights  and  privileges  previously  reserved  by  the  city  itself. 
The  contract  in  question  should,  therefore,  be  construed  in  this 
light.  Thus  construed,  it  is  clear  that  the  agreement  on  the  part 
of  the  plaintiff  was  to  sell  and  convey  all  outstanding  right,  title 
and  interest  not  owned  by  the  city  or  by  the  People  of  the  State ; 
and  the  reasonable  construction  of  the  agreement  is  that  she  repre- 
sented that  she  owned  and  was  able  to  convey  good  title  to  all  such 
outstanding  rights,  titles  and  interests.  The  city,  of  course,  was  not 
chargeable  with  knowledge  as  to  where  the  title  to  these  outstand- 
ing rights,  titles  and  privileges  was  vested.  The  plaintiff  was  in 
possession,  claiming  ownership.  The  object  of  this  agreement  was 
to  acquire  the  outstanding  rights  so  that  the  city  would  have,  with 
the  title  it  then  possessed  as  the  owner  of  the  fee,  and  with  the  title 
it  had  acquired  or  might  thereafter  acquire  from  the  State,  com- 
plete title.  It  is  clear  that  if  there  is  any  outstanding  right,  title  or 
interest  not  owned  by  the  city  or  the  People,  it  is  owned  by  the  plain- 
tiff. There  was  a  good  consideration  for  the  agreement.  She  was 
in  possession,  claiming  title,  rights  and  interests,  and  her  claim  was 
something  more  than  colorable.  We  might  very  well  end  the  dis- 
cussion with  a  statement  of  the  grounds  upon  which  she  could,  at 
least  with  much  plausibility  and  force,  assert  title,  whether  success- 
fully or  not ;  but  in  view  of  the  importance  of  the  litigation  we 
deem  it  proper  to  consider  the  validity  and  extent  of  the  plaintiff's 
title. 

The  city  unquestionably  owns  the  fee  of  South  street ;  but  South 

street  was  built  by  the  plaintiff's  predecessors  in  title  pursuant  to 

the  covenant  contained  in  the  grant  to  Rutgers ;  and  through  that 

grant  her  predecessors  in  title  and  the  plaintiff  acquired  the  right 

App.  Dit.— Yol.  LXXVII.        29 
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to  wharfage  on  that  part  of  the  bulkhead  opposite  her  premiBes^ 
subject  only  to  the  reserved  right  of  the  dty  to  appropriate  part  of 
the  bulkhead  included  within  the  original  grant  for  the  purpose  of 
a  public  slip  or  basin.  It  is  contended  on  the  part  of  the  city  that 
this  reserved  right  has  never  been  exercised,  and  that  it  is  now  at 
liberty,  under  the  plan  of  dock  improvements  adopted  in  1898,  to 
claim  the  benefit  thereof.  That  plan  does  not  purport  to  be  an 
appropriation  of  a  public  slip  or  basin  under  the  reservation  con- 
tained in  the  grant  to  Rutgers.  It  is  a  general  plan  for  dock 
improvements,  embracing  the  entire  frontage  covered  by  the  grant 
to  Rutgers  and  more.  It  contemplates  four  piers  opposite  the 
premises  embraced  in  this  original  grant  and  three  slips  or  basins  in 
between.  The  city's  reserved  right  was  to  locate,  not  three  public 
slips  or  basins,  but  only  one,  and  at  the  time  the  dock  improvement 
of  1898  was  adopted  there  were  and  are  now  five  piers,  with  water 
between,  opposite  this  tract.  These  five  piers  were  constructed  by 
authority  of  the  city  and  have  been  in  use  for  more  than  fifty  years. 
It  appears  that  ever  since  1833,  when  the  dty  changed  its  original 
plan  and  constructed  the  second  pier  opposite  Jefferson  street, 
instead  of  eighty  feet  westerly  of  the  first  pier,  which  was  at  the 
foot  of  Clinton  street,  the  plaintiff  and  her  predecessors  in  title  have 
exercised  the  sole  right  of  collecting  wharfage  and  cranage  along 
the  bulkhead  opposite  the  premises  now  owned  by  her.  It  also 
appears  that  pier  47  was  constructed  by  the  plaintiff's  predecessor  in 
title  with  the  consent  of  the  city  in  1849,  and  that  they  and  she 
have  ever  since  exercised  the  exclusive  right  to  the  use  thereof^ 
including  collecting  wharfage  and  cranage  thereon,  and  have  kept 
the  pier  in  repair,  dredged  adjacent  thereto  by  direction  of  the  city 
authorities,  and  that  the  same  has  been  continuously  taxed  to  them 
as  real  estate  and  they  have  paid  the  taxes  thereon.  The  city  hav- 
ing directed  or  consented  to  the  construction  of  these  piers,  and 
having  acquiesced  in  their  construction  and  use  for  fifty  years,  it  is 
not  competent  for  it  now  to  make  an  appropriation  of  part  or  all  of 
this  bulkhead  for  a  public  slip  or  basin.  It  should  be  deemed  to 
have  exercised  its  reserved  rights  in  determining  upon  the  first  plan 
of  dock  improvements  made  in  1831,  by  which  no  part  of  the  bulk* 
head  adjacent  to  the  plaintiff's  premises  was  attempted  to  be  appro- 
priated.   A  reserved  right  is  limited  by  the  rule  of  reasonable  en  joy- 
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inent.  {Grafton  v.  Maivj  180  N.  Y.  465.)  An  exception  or 
reservation  mast  l)e  construed  most  favorably  to  the  grantee. 
{BlacJcman  v.  Striker^  142  N.  Y.  555.)  It  would  be  unreasonable 
to  construe  the  exception  or  reservation  as  giving  the  grantor  the 
right  to  appropriate  the  entire  bulkhead  opposite  the  two  blocks  for 
a  public  slip  or  basin,  and  would  render  the  same  void  on  the  ground 
of  repugnancy.    {Schermerhom  v.  Negvs^  1  Den.  448 ;  Craig  v. 

WdU,  11  N.  Y.  315 ;  Janes  v.  Port  Huron  E.  c&  T.  Co.,  171  DK 
502 ;  De  Peyster  v.  Michady  6  N.  Y.  467 ;  Oreene  v.  Greens^  125 
id.  506,  512.) 

If  the  city  bases  its  claim  on  an  exception  from  the  grant,  this 
necessarily  implies  that  some  estate  was  granted,  for  otherwise  the 
exception  would  be  repugnant  to  the  grant.  ( Craig  v.  WdU^  supra.) 
Construed  as  an  exception,  the  exception  would  also  be  void  for 
uncertainty,  for  it  covered  nothing  then  in  existence  or  capable  of 
being  identified  and  omitted  from  the  conveyance.    {Thompson  v. 

Gregory,  4  Johns.  81 ;  Flaherty  v.  Cary,  62  App.  Div.  116,  and 
cases  cited.)  This  case  is  distinguishable  from  Consolida;ted  Ice 
Company  v.  May(yr  (53  App.  Div.  260 ;  166  N.  Y.  92),  in  that 
there  the  street  excepted  from  the  grant  had  been  laid  out  upon 
maps  and  was  clearly  defined  and  capable  of  being  located,  whereas, 
here  the  public  slip  or  basin  had  not  been  laid  out.  It  will  be  seen 
from  the  statement  of  facts  that  the  city  did  not  require  the  plain- 
tifPs  predecessor  in  title  to  construct  South  street  until  1882,  which 
was  after  it  had  determined  upon  the  erection  of  the  two  piers  in 
1831.  Whatever  election  the  city  desired  to  make  should  have  been 
made  before  requiring  these  improvements.  The  abutting  owners 
were  justified  in  assuming,  therefore,  that  the  action  of  the  dty  in 
1831  was  an  appropriation  under  this  reservation.  That  seems  to 
have  been  the  practical  construction  placed  upon  the  grant  and 
acquiesced  in  by  all  the  parties  ever  since.  The  dty  contends  that 
the  action  of  Bool's  executors  in  leasing  the  abutting  property  on 
February  1,  1841,  with  a  proviso  in  the  lease  for  a  reduction  in  the 
rent  in  case  the  city  should  take  the  bulkhead  for  public  purposes, 
is  inconsistent  with  this  theory.  The  city  was  not  a  party  to  that 
lease.  The  admission  should  not  be  deemed  an  estoppel  as  against 
the  executors.  It  does  not  show  that  the  executors  recognized  the 
right  of  the  city,  but  it  was  rather  a  provision  inserted  presumably 
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to  satisfy  the  tenants.  It  is  not  reasonable  to  suppose  that  it  was 
witliin  the  contemplation  of  the  parties  when  pier  47  was  con- 
structed in  1849,  that  it  was  subject  to  removal  at  any  time  by  tlie 
city's  electing  to  locate  a  public  slip  or  basin  thei-e.  The  fair  and 
i-easonable  construction  of  this  reservation  required  that  the  city 
should  make  the  appropriation  which  it  claimed  the  right  to  make 
thereunder,  before  requiring  the  abutting  owners  to  construct  the 
wharf  and  piers.  Such  seems  to  have  been  its  understanding  of  its 
rights  at  the  time.  Having  directed  these  improvements  and 
authorized  the  construction  of  pier  47,  it  should  be  deemed  to  have 
waived  or  abandoned  any  right  to  locate  a  public  slip  or  basin  at 
that  point.  {Snell  v.  Zevitty  110  N.  Y.  596;  Cartwrigkt  v. 
Mapleaden^  63  id.  622 ;  Crocker  v.  Crocker^  6  Hun,  687.) 

Subject  to  the  reservation,  though  in  the  form  of  a  covenant,  the 
deed  to  Butgers  conveyed  an  indefeasible  estate  of  inheritance  in 
the  bulkhead,  street  or  wharf,  and  the  proceedings  for  the  construc- 
tion of  the  pier  vested  a  like  estate  therein  which  neither  the  city 
nor  the  State,  although  owning  the  fee  in  remainder,  can  take  from 
the  proprietors  without  compensation.  {Bedlow  y.  Stilkodlj  168 
K.  Y.  292,  and  cases  cited ;  Langdon  v.  Mayor^  93  id.  129.) 

It  appears  that  the  outer  end  of  pier  47,  embracing  more  than 
one-half  of  the  entire  pier,  was  constructed  on  land  owned  by  the 
State,  being  beyond  400  feet  from  low-water  mark.  The  sinking 
fund  ordinance  did  not  apply  at  least  to  this  part  of  the  grant,  for 
its  operation  was  limited  to  grants  of  land  owned  by  the  city,  and 
the  common  council  had  the  right  under  chapter  86  of  the  Kevised 
Laws  of  1813  to  give,  not  only  the  city's  consent  to  the  construction 
of  this  part  of  the  pier,  but  the  consent  of  the  State  as  well.  {La/ng- 
don  V.  Mayor y  93  N.  Y.  129;  WiUiams  v.  Mayor ^  etc,y  105  id. 
419 ;  Bedlow  v.  N.  T.  Floating  Dry  Dock  Co.,  112  id.  263.)  It 
was  constructed  and  used  under  a  claim  of  right  for  more  than 
twenty  years  before  the  city  obtained  from  the  State  title  to  the 
land  beyond  the  400-foot  line.  This  gave  the  plaintiff  a  right  by 
prescription  to  maintain  this  part  of  the  pier  and  to  access  thereto 
over  the  waters  of  the  State.  {Bedlow  v.  JV,  Y.  Floating  Dry 
Dock  Co,,  supra ;  Bedlow  v.  Stillwell,  158  N.  Y.  292,  and  cases 
cited.) 

Moreover,  the  sinking  fund  ordinance  did  not  apply  to  grants  for 
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the  constrnction  of  piers  by  abntting  proprietors^  but  only  in  case 
of  their  refusal  to  construct  piers  when  required.  Such  proprietors 
had  a  vested  right  of  pre-emption^  under  the  statute,  to  construct 
and  acquire  all  piers  that  might  thereafter  be  ordered  or  authorized 
on  that  part  of  the  wharf  in  which  they  had  such  interest  {Bedlow 
V.  N.  Y.  Floating  Dry  Dock  Co.^  supra) ;  but  the  common  coun- 
cil was  first  required  to  determine  that  the  public  interests  would 
be  subserved  by  the  construction  of  the  pier  which,  it  has  been  seen, 
was  done  in  this  case.  This  having  been  determined,  and  construc- 
tion by  the  abutting  owners  having  been  consented  to  by  the  com- 
mon council,  they  had  the  right  to  build  and  to  own  and  hold  the 
pier  and  all  rights  necessary  to  its  enjoyment.  {Mayor  v.  Hartj  95 
N.  Y.  443;  WUUams  v.  Mayor,  105  id.  419;  Bedlow  v.  iT.  Y. 
Floating  Dry  Dock  Co.,  112  id.  263 ;  Bedlow  v.  StiUwelly  supra.) 
If  the  abutting  proprietors  refused  to  construct  a  pier,  then  a  grant 
might  be  made  to  others,  and  the  sinking  fund  ordinance  would 
doubtless  apply. 

The  case  of  Mayor  v.  Jf.  Y.  C.  &  H.  R.  R.  R.  Co.  (69  Hun, 
324;  147  N.  Y.  710),  cited  by  the  defendant  to  the  contrary,  is  not 
an  authority  in  its  favor.  The  pier  in  that  case  was  erected  by  one 
having  a  grant,  but  who  was  not  an  abutting  owner  and  had  no  right 
by  prescription.  As  has  been  seen,  the  consent  of  the  common 
council  was  necessary  to  the  erection  of  piers,  even  under  grants 
made  by  the  city  expressly  for  that  purpose  as  provided  by  the  sink- 
ing fund  ordinance.  If  the  sinking  fund  ordinance  did  apply  to  the 
construction  of  this  pier,  the  consent  of  the  common  council  should 
be  regarded  as  having  been  given  in  conformity  to  and  compliance 
with  the  sinking  fund  ordinance,  and  not  as  a  recognition  of  any 
superior  title  in  the  city.  If  a  grant  from  the  commissioners  of  the 
sinking  fund  was  necessary,  it  will  be  presumed  to  have  been  made 
after  such  a  great  lapse  of  time,  and  the  plaintiff's  right  to  this  pier 
is  good  by  prescription.  (Zeiois  v.  JV.  Y.  dk  H.  R.  R.  Co.^  162  N. 
Y.  202,  223.) 

Part  of  the  plaintiff's  title  came  by  will  and  part  by  convey- 
ances, but  in  neither  is  her  title  made  subject  to  the  Butgers  grant. 
It  thus  appears  that  she  acquired  her  title,  not  in  recognition  of  the 
city's  right  to  make  any  further  appropriation  under  the  reservation 
contained  in  the  grant  to  Rutgers.     She  came  into  title  and  has 
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exercised  her  rights  on  the  assumption  that  whatever  rights  the  city 
reserved  had  been  previously  exercised ;  which  clearly  distinguishes 
this  from  the  case  of  May(yr  v.  Law  (6  N.  Y.  Supp.  628 ;  125  N.  T. 
380,  394). 

It  thus  appears,  we  think,  that  the  plaintiff  had  substantial  prop- 
erty rights  and  all  the  title  that  it  was  within  the  contemplation  of 
the  parties  that  she  should  convey. 

It  follows,  therefore,  that  the  plaintiff  should  have  judgment  on 
the  submission  for  the  specific  performance  of  the  contract,  with 
costs,  as  demanded  in  the  submission. 

Pattebson,  O'Brikn  and  MoLauqhlin,  JJ.  concurred;  Van 
Bbuitt,  p.  J.,  dissented. 

Judgment  ordered  for  plaintiff,  with  costs. 


H.  WnrrNBT  Tbw,  Bespondent,  v.  Hbkby  Wolfsohn,  Appellant, 
7—^ 454  Impleaded  with  Paula  Wolfsohk. 

al74  NY  272 

'  Dem/urrer  —  it  mil  not  lie  for  a  mUjoindor  of  partioi  dtfendant  —  action  agaiiut 

both  an  agent  and  his  undiodooed  principal  —  complaint  not  domurroHe  for  mtt- 

joinder  of  ttoo  catua  of  action  nor  as  not  stating  a  cause  of  action  against  the 

agent  —  w?ien  the  plaintiff  must  elect  which  he  will  hold  liable. 

A  demurrer  will  not  lie  for  a  misjoinder  of  parties  defendant,  The  phrase 
"defect  of  parties,"  used  in  subdivision  6  of  section  488  of  the  Code  of  Ciril 
Procedure,  authorizing  a  demurrer  for  a  defect  of  parties  plaintiff  or  defend- 
ant, means  a  non- joinder  of  parties  and  not  a  misjoinder. 

A  complaint  in  an  action  brought  against  an  agent  and  his  undisclosed  principal 
upon  a  contract  made  by  the  agent  on  behalf  of  such  undisclosed  principal 
states  but  a  single  cause  of  action,  and  is,  therefore,  not  demurrable  on  the 
ground  that  two  causes  of  action  have  been  improperly  united  therein,  nor  on 
the  ground  that  it  does  not  state  a  cause  of  action  against  the  agent. 

Assuming  that,  in  such  a  case,  the  plaintiff  is  only  entitled  to  judgment  against 
one  of  the  defendants  and  that  he  must  elect  which  party  he  intends  to  hold, 
he  cannot  be  required  to  make  such  election  until  the  close  of  the  case.  The 
bringing  of  the  action  against  both  the  agent  and  the  undisclosed  principal 
does  not  operate  as  an  election  to  hold  the  undisclosed  principal  and  not  the 
agent. 

Per  LAuamjN  and  (^Bbibk,  J  J.  The  doctrine  of  election  should  not  be  applied 
in  such  a  case  until  the  debt  has  been  satisfied  by  either  the  agent  or  the  undis- 
closed principal. 

Yak  Bbunt,  p.  J.,  and  McLaughlin,  J.,  dissented. 
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Appeal  by  the  defendant,  Henry  Wolfsohn,  from  an  interlocu- 
tory judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
-entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
23d  day  of  May,  1902,  upon  the  decision  of  the  court,  rendered  after 
«  trial  at  the  New  York  Special  Term,  overruling  said  defendant's 
•demurrer  to  the  complaint. 

B&nm^  Loewy^  for  the  appellant. 

OHhert  Ray  Hawea^  for  the  respondent. 

Xaughlik,  J. : 

The  action  is  brought  to  recover  damages  for  a  breach  of  a  con- 
tract alleged  to  have  been  made  between  the  respondent  and  the 
appellant  for  an  undisclosed  principal,  his  wife  the  other  defendant, 
by  which  the  respondent,  a  professional  singer ,  constituted  the 
appellant  his  sole  manager  for  America  and  Canada  for  a  term  of 
three  months,  and  the  appellant  agreed  to  arrange  a  concert  tour 
and  to  secure  engagements  for  the  respondent  in  advance,  and  to 
recover  money  advanced  to  the  appellant  by  the  respondent  and 
also  money  received  by  the  appellant  for  the  respondent.  The 
«ole  ground  of  the  demurrer  is  that  causes  of  action  have  been 
improperly  united.  That  is  the  only  question  necessarily  presented 
by  the  appeal,  but  the  trial  court  would  not  be  aided  by  our 
<iecision  if  it  were  confined  to  that  point,  and  for  this  reason  we 
deem  it  proper  to  discuss  the  entire  question  relating  to  the  appel- 
lant's  liability  which  has  been  quite  fully  argued  and  considered. 

First.  The  appellant  contends  that  two  causes  of  action  are  stated 
in  the  complaint,  one  against  him  for  making  the  contract  in  form 
as  principal  which  does  not  affect  his  wife,  and  the  other  against 
her  as  the  undisclosed  principal  which  does  not  affect  him.  We 
think  that  the  complaint  states  but  a  single  cause  of  action.  Only 
one  contract  was  made,  but  the  plaintiff  seeks  to  hold  both  defend- 
ants, the  wife  because  the  contract  was  made  for  her,  and  the 
husband  because  he  led  the  plaintiff  to  believe  he  was  making  it  for 
iiimself.  {McLecm  v.  Sextouy  44  App.  Div.  520.)  Clearly  on  the 
facts  alleged  either  party  is  liable  to  the  plaintiff  on  the  contract  set 
forth.  The  demurrer  is  not  upon  the  ground  that  the  complaint 
fails  to  state  facts  sufficient  to  constitute  a  cause  of  action  against 
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the  appellant.  Moreover,  the  complamt  clearly  Btates  a  cause  of 
action  against  the  appellant,  he  not  having  disclosed  both  the 
fact  that  he  was  acting  as  agent  and  the  name  of  his  principal. 
{McClure  v.  Central  Trust  Company^  166  N.  Y.  128 ;  De  Hemer 
V.  BratDfij  Id.  410.) 

A  demurrer  for  misjoinder  of  parties  plaintifi  is  authorized  (Code 
Civ.  Proc.  §  488,  subd.  5),  but  not  of  parties  defendant.  Demurrer 
will  also  lie  for  a  defect  of  parties  plaintiff  or  defendant. '  (Code 
Civ.  Proc.  §  488,  subd.  6.)  But  a  "defect"  of  parties  as  used  in 
this  provision  of  the  Code  means  an  omission  and  not  a  misjoinder. 
In  other  words,  it  means  tliat  some  one  should  have  been  sued  who 
has  not  been  joined,  and  not  that  too  many  have  been  joined  as 
defendants.  {Martin  v.  B%u^^  11  Johns.  271 ;  New  York  dk  New 
Haven  R.  E.  Co.  v.  Schuyler^  17  N.  Y.  592 ;  Palmer  v.  Davis,  28 
id.  242 ;  Mcintosh  v.  Ensign^  Id.  169 ;  PoUer  v.  EUice^  48  id.  321 ; 
Pichtmyer  v.  Rickbnyer^  50  Barb.  55;  Brownson  v.  Gifford,  8 
How.  Pr.  389 ;  Nichols  v.  Drew,  94  N.  Y.  22.) 

Even  if  the  plaintiff  must  elect  before  judgment  to  determine 
which  party  he  intends  to  hold,  it  cannot  be  said  that  by  bringing 
this  action  against  both  there  has  been  an  election  to  hold  the  prin- 
cipal and  not  the  agent.  {MaiUage  v.  Poole,  16  Hun,  556.)  Of 
course  the  complaint  does  not  show  which  party  was  served  first  or 
whether  the  other  defendant  was  served  at  all. 

Second,  Assuming  that  the  plaintiff  is  only  entitled  to  judgment 
against  one  of  the  defendants  and  that  he  must  elect  which  party 
he  intends  to  hold,  he  cannot  be  required  to  make  that  election 
until  the  close  of  the  case.  With  the  exception  of  the  case  of  Booth 
V.  Ba/rron  (29  App.  Div.  66),  the  facts  in  which  are  not  fully  stated 
and  which  has  been  expressly  disapproved  by  McLean  v.  S^Um 
{supra),  all  of  the  decisions  in  this  jurisdiction,  so  far  as  they  Iiave 
been  brought  to  our  attention,  are  to  the  effect  that  there  is  no  con- 
clusive election  until  judgment  is  entered  against  one  or  the  other 
of  the  parties  liable.  {MatUage  v.  Pode,  15  Hun,  566 ;  approved 
in  Equitable  Foundry  Co.  v.  Hersee,  83  Hun,  169-178 ;  CkM  v. 
Knapp,  71  N.  Y.  348 ;  Nason  v.  Cochroft,  3  Duer,  366 ;  Tut- 
hill  V.  Wilson,  90  N.  Y.  423;  Meeker  v.  Claghcym,  44  id.  849; 
Lindsay  v.  Gager,  11  App.  Div.  93.)  Such  seems  to  be  the  rule  in 
England.    {Curtis  v.  Williamsonj  h.  R.,  10  Q.  B.  67.)    It  would 
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be  manifeBtly  unjnst  to  require  the  pkintifE  to  elect  in  such  case,  at 
least  before  all  of  the  evidence  is  in.  Keither  defendant  can  be 
prejudiced  bj  his  not  electing,  and  the  plaintiff,  if  he  elected  to 
hold  the  agent,  might  be  defeated  upon  the  ground  that  both  the 
agency  and  the  name  of  the  principal  were  disclosed,  and,  if  he 
elected  to  hold  the  principal,  the  jury  might  find  that  the  contract 
was  not  made  for  the  latter. 

Third.  I  see  no  sound  basis  for  the  application  of  the  doctrine  of 
election  in  cases  of  this  character  until  there  has  been  not  only  a 
recovery  against  either  the  principal  or  agent,  but  a  satisfaction  of 
the  judgment  as  well.  I  recognize  that  this  doctrine  is  inconsistent 
with  the  dicta  contained  in  many  decisions  and  it  is  perhaps  incon- 
sistent with  the  general  doctrine  stated  by  the  courts,  particularly 
in  Tuthill  V.  WUaon  {supra)y  but  it  is  not  without  precedents.  The 
rule  is  thus  stated  broadly  in  McZean  y.  Sexton^  which  was  an  action 
to  foreclose  a  mechanic's  lien,  where  it  was  sought  to  hold  both  an 
agent  and  an  undisclosed  principal  for  the  deficiency.  I  see  nothing 
in  the  nature  of  that  action  to  distinguish  it  from  this  and  find 
nothing  in  the  opinion  indicating  any  intention  on  the  part  of  the 
court  to  limit  the  doctrine  to  the  case  of  the  foreclosure  of  such 
liens.  Such  is  also  the  doctrine  of  the  courts  of  Pennsylvania. 
{Beymer  v.  BonscM^  79  Penn.  St.  298.)  The  Pennsylvania  case  was 
cited  with  approval  by  our  Court  of  Appeals  in  Cobb  v.  £happ 
(supra).  This  doctrine  is  also  sustained,  I  think,  by  the  case  of 
First  National  Bank  v.  WaUis  (84  Hun,  876 ;  affd.,  156  N.  T. 
663).  In  that  case  judgment  was  recovered  against  a  corporation 
upon  a  note,  apparently  upon  the  ground  that  it  was  the  maker,  the 
note  having  been  signed  by  its  president  and  treasurer  with  the 
abbreviations  of  the  titles  of  their  respective  offices  following  their 
signatures;  but  the  judgment  was  not  paid.  Subsequently  an 
action  on  the  note  was  brought  against  the  president  and  the 
treasurer  individually,  it  having  been  decided  that  on  the  face  of 
the  note  they  were  the  makers.  {First  National  Bank  v.  Sttcetzer^ 
80  Hun,  435.)  The  individuals  when  sued  sought  to  escape  liability 
on  the  ground  that  the  bank,  by  proceeding  against  the  corporation 
to  final  judgment,  exercised  a  right  of  election  between  inconsistent 
remedies,  but  the  court  held  that  their  liability  could  only  be 
determined  by  payment  of  the  debt ;  and,  as  has  been  stated,  this 
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decision  was  affirmed  by  the  Court  of  Appeals.  The  doctrine  of 
election,  in  its  general  application,  is  inequitable  and  harsh,  and  it 
should  not  be  applied  to  an  action  brought  upon  a  contract  made 
by  an  agent  without  disclosing  his  principal,  until  the  debt  has  beeu 
satisfied  by  one  or  the  other. 

It  follows  that  the  interlocutory  judgment  should  be  affirmed, 
with  costs,  but  with  leave  to  the  appellant  to  answer  upon  payment 
of  the  costs  of  the  demurrer  and  of  the  appeal 

O'Brien,  J.,  concurred;  Pattbbson,  J.,  concurred  in  all  but 
third  branch  of  this  opinion ;  Yan  Bbunt,  P.  J.,  and  MoLaughlik, 
J.,  dissented. 

Judgment  affirmed,  with  costs,  with  leave  to  appellant  to  answer 
on  payment  of  costs  of  demurrer  and  of  appeal 


HsLEN  Potts  Hall,  Respondent,  v.  Thbophiltts  Oilicak    and 
^7        465      Edward  L.  Norton,  as  Administrators,  etc.,  of  Gborob  Francis 
Oilman,  Deceased,  and  Others,   Defendants,    Impleaded  with 
Caroline  B.  Oaroztnski,  Appellant.    (No.  1.) 

Agrtement  by  a  penon  to  leave  aU  hie  pr&perty  to  am  teho  ehould  liw  with  him  m  a 
daughter  —  epedflc  perfarmanee  thereof —  atUwK  ogainH  the  pramimn^e  adminii- 
tratore  and  heire — a  demurrer  does  not  lie  for  a  mi^nder  of  partiee  dtfendant 
—  muUifarioutneii, 

Helen  Potts  HaU  brought  an  action  against  the  administrators  of  the  estate  of 
QeoTge  F.  Oilman ,  deceased,  hia  heirs  at  law  and  all  others  interested  in  his 
estate,  to  compel  the  specific  performance  of  a  contract  alleged  to  have  been 
made  between  the  plaintiff  and  George  F.  Oilman,  by  which  OUman  agreed 
that  if  the  plaintiff  *' should  continue  to  live  with  him  and  care  for  him  as  a 
daughter  until  the  time  of  his  death  she  should  have  and  be  entitled  to  all  his 
property,  both  real  and  personal,  as  fully  and  to  the  same  extent  as  if  she  were 
his  sole  lawful  issue." 

The  complaint  alleged  that  Oilman  was  a  childless  widower  who  was  under  no 
moral  or  legal  obligations  to  his  collateral  relatives  and  liyed  on  unfriendly 
terms  with  them;  that  several  years  prior  to  his  death  the  decedent  "  having 
conceived  a  strong  personal  regard  for  this  plaintiff,  and  being  desirous  that 
she  should  become  a  member  of  his  household,  adopted  this  plaintiff  as  his 
daughter,  and  did  make  her  a  member  of  his  household  and  thereafter  until 
the  time  of  his  death,  plaintiff  resided  with  him  as  his  daughter,  receiving 
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from  him  the  care,  support  and  affection  of  a  father,  managing  his  household 
and  rendering  to  him  the  same  obedience  and  affection  as  if  she  had  been  his 
natural  daughter; "  that  the  agreement  in  suit  was  made  a  few  months  prior  to 
the  decedent's  death,  "  in  consideration  of  said  services  and  affection  and  as  an 
inducement  for  her  to  render  the  same  as  long  as  he  liyed  and  for  other  good 
and  valuable  considerations; "  that  the  plaintiff  duly  performed  the  contract 
on  her  part  and  that  the  serrices  rendered  by  her  pursuant  thereto  were  of 
great  value  to  the  decedent,  but  were  "  of  such  a  character  that  they  cannot 
be  readily  admeasured  and  are  not  capable  of  exact  ascertainment  or 
valuation." 

MUd,  that  a  demurrer  interposed  to  the  complaint  by  a  defendant  who  was  a 
daughter  of  a  deceased  sister  of  the  decedent  should  be  overruled; 

That  the  agreement,  as  stated  in  the  complaint,  was  not  void  for  uncertainty  or 
on  the  ground  that  it  was  against  public  policy; 

That  it  could  not  be  said,  as  matter  of  law,  that  specific  performance  of  such 
agreement  should  not  be  enforced; 

That  the  complaint  stated  but  a  single  cause  of  action  and  was,  therefore,  not 
demurrable  on  the  ground  that  a  cause  of  action  against  the  decedent's  adminis- 
trators was  united  with  a  cause  of  action  against  his  heirs; 

That  it  was  proper  to  unite  all  of  the  parties  interested  in  the  estate  in  order  to 
avoid  a  multiplicity  of  suits  and  procure  an  adjudication  that  would  finally 
determine  the  question; 

That  the  question  whether  or  not  the  complaint  stated  a  cause  of  action  as  to  all 
of  the  other  defendants  did  not  concern  the  demurring  defendant. 

A  demurrer  will  not  lie  for  a  misjoinder  of  parties  defendant,  but  it  will  lie  for 
a  defect  of  parties  defendant.  The  defect  of  parties  defendant  for  which  a 
demurrer  will  lie  means  a  non-joinder  and  not  a  misjoinder  of  parties. 

A  demurrer  on  the  ground  of  multifariousness  is  not  authorized  by  the  Code  of 
Civil  Procedure. 

Appeal  by  the  defendant,  Caroline  R.  Garczynski,  from  an  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  9th  day  of  September,  1902,  upon  the  decision  of  the  court, 
rendered  after  a  trial  at  the  New  York  Special  Term,  overruling  the 
said  defendant's  demurrer  to  the  amended  complaint. 

Hciphael  J.  MoseSj  for  the  appellant. 

George  C.  Zay,  for  the  respondent. 

Laughlih,  J. : 

This  is  an  action  for  the  specific  performance  of  an  agreement 
alleged  to  have  been  made  with  the  plaintiff  by  George  F.  Gilman, 
since  deceased,  *^  that  if  she  should  continue  to  live  with  him  and 
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care  for  him  as  a  daughter  until  the  time  of  his  death,  she  should 
have  and  be  entitled  to  all  his  property,  both  real  and  personal,  as 
fnlly  and  to  the  same  extent  as  if  she  were  his  sole. lawful  issue." 
The  plaintiff  alleges  that  the  decedent  was  an  inhabitant  of  the  city 
and  county  of  New  York ;  that  he  died  at  Bridgeport,  Conn.,  on 
the  3d  day  of  March,  1901 ;  that  he  entered  into  the  agreement 
with  her  on  or  about  the  1st  day  of  November,  1900;  that 
several  years  prior  to  his  death  the  decedent  "  having  conceived  a 
strong  personal  regard  for  this  plaintiff,  and  being  desirous  that  she 
should  become  a  member  of  his  household,  adopted  this  plaintiff  as 
his  daughter,  and  did  make  her  a  member  of  his  household  and 
thereafter  until  the  time  of  his  death,  plaintiff  resided  with  him 
as  his  daughter,  receiving  from  him  the  care,  support  and  affection 
of  a  father,  managing  his  household  and  rendering  to  him  the  same 
obedience  and  affection  as  if  she  had  been  his  natural  daughter ; " 
that  the  agreement  was  made  "  in  consideration  of  said  services  and 
affection  and  as  an  inducement  for  her  to  render  the  same  as  long  as 
he  lived  and  for  other  good  and  valuable  considerations ; "  that  the 
*^  plaintiff  did  at  all  times  since  the  making  of  said  agreement  and  up 
to  the  time  of  the  decease  of  the  said  George  F.  Gilraan,  perform  the 
said  agreement  on  her  part,  according  to  the  true  intent  thereof, 
abandoning  for  such  purpose,  and  upon  the  wish  and  desire  of  said 
Gihnan,  all  other  prospects  in  life,  and  devoting  herself  solely  to  his 
care,  welfare  and  happiness  as  a  daughter  should ; "  that  the  con- 
siderations and  services  so  rendered  to  the  decedent  by  the  plaintiff 
were  of  great  value  and  benefit  to  him,  were  so  appreciated  and 
regarded  by  him  and  were  no  less  than  would  have  been  rendered  by  a 
daughter,  ^^  but  that  the  same  are  of  such  a  character  that  they  cannot 
be  readily  admeasured  and  are  not  capable  of  exact  ascertainment  or 
valnation ; "  that  at  the  time  of  executing  the  agreement  the  dece- 
dent '^  was  a  widower  and  childless  and  so  continued  until  his  death ; 
that  he  had  no  relatives  who  resided  with  him  or  who  were  depend- 
ent upon  him  in  any  manner  or  to  whom  he  owed  any  legal  or 
moral  duty  to  care  for  them  or  provide  for  them  out  of  his  means 
or  estate  or  who  were  in  any  manner  entitled  to  look  to  him  for 
pecuniary  aid  or  who  had  any  moral  claim  to  be  considered  as  the 
objects  of  his  testamentary  bounty  ; "  that  his  nearest  relatives  were 
a  sister  and  two  brothers  all  of  the  half  blood,  nephews  and  niecee, 
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grandnephew8  and  grandnieoeB  and  more  remote  collateral  rela> 
tives ;  that  "  none  of  said  relatives  lived  on  terms  of  intimacy  or 
cordiality  with  the  said  Oeoige  F.  Gilman^bnt  on  the  contrary  all  of 
them  had  for  many  years  been  estranged  from  him  and  many  of 
them  were  bitterly  hostile  to  him ; "  that  the  decedent  failed  and 
neglected  to  make  a  will  confirming  his  agreement  with  the  plaintifE 
and  died  intestate,  owning  upwards  of  one  and  a  half  million  dollars. 

The  appellant,  according  to  the  allegations  of  the  complaint,  is 
the  daughter  of  a  deceased  sister  of  said  George  F.  Gilman.  The 
first  ground  of  her  demurrer  is  that  the  amended  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  against  her. 
Her  first  point  in  this  regard  is  that  the  allegations  of  the  complaint 
are  insufficient  to  establish  any  claim  on  the  part  of  the  plaintiff  as 
an  adopted  daughter  of  the  decedent.  This  is  apparently  conceded 
by  the  respondent  and,  therefore,  need  not  be  considered. 

The  appellant  further  contends  that  the  agreement  is  void  for 
uncertainty  and  that  the  circumstances  are  not  such  as  would  justify 
a  court  of  equity  in  enforcing  specific  performance.  Upon  demurrer 
where,  as  here,  the  demurrer  is  upon  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  it  must 
be  assumed  that  all  of  the  facts  alleged  in  the  complaint  as  well  as 
those  that  may  be  inferred  or  implied  therefrom  by  reasonable  and 
fair  intendment  are  true.  {Gooitsworth  v.  Lehigh  Valley  H.  Co.y 
156  N.  r.  451.)  Tested  by  this  rule  the  complaint,  we  think,  suf- 
ficiently states  an  agreement  ^^  reasonably  certain  as  to  its  subject- 
matter,  its  stipulations,  its  purposes,  its  parties  and  the  circumstances 
under  which  it  was  made"  {Stokes  v.  Stokes^  148  N.  Y.  716;  3 
Pom.  Eq.  Juris.  §  1405),  to  give  a  court  of  equity  jurisdiction  to 
<K>mpel  specific  performance.  She  does  not  expressly  allege  that 
ahe  accepted  the  agreement  and  remained  with  the  decedent  pursu- 
ant thereto ;  but  she  avers  that  the  decedent  '^  entered  into "  the 
agreement  with  her  and  that  she  fully  performed  it  on  her  part. 
Therefore,  it  may  fairly  be  inferred,  under  the  rule  stated,  that  she 
agreed  with  the  decedent  to  do  the  things  upon  which  his  agree* 
ment  to  leave  her  the  property  was  conditioned.  Nor  can  it  be  said 
on  the  allegations  of  this  complaint  that  the  contract  was  void  as 
against  public  policy.  The  testator  was  a  widower  and  had  no  issue 
and  was  on  unfriendly  terms  with  all  his  collarteral  relatives.     It 
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wouId|  therefore,  have  been  competent  for  him  to  have  given  all  of 
hia  property  to  the  plaintiff  during  his  lifetime  or  to  have  left  it  all 
to  her  by  will.  It  was  equally  competent  for  him  to  make  a  valid 
agreement  with  her  for  a  sufficient  consideration,  of  the  natare  of 
that  alleged  which  is  incapable  of  exact  money  value,  that  she 
should  receive  all  of  his  property  upon  his  death,  and  if  a  definite 
agreement,  either  parol  or  in  writing,  to  that  effect  be  clearly  shown 
by  satisfactory  evidence,  a  court  of  equity  may,  in  its  discretion, 
decree  a  specific  performance  thereof  where  it  does  not  appear  that 
the  enforcement  of  the  agreement  would  be  ^^  unfair,  inequitable 
or  unjust."    (  Winne  v.  Winner  166  N.  T.  263 ;  Sealy  v.  Healt/, 

66  App.  Div.  316 ;  affd.,  166  N.  T.  624;  Gates  v.  Gates,  34  App. 
Div.  608 ;  Brantingham  v.  Huff,  43  id.  414 ;  PwrsM  v.  StryJcery 
41 N.  Y.  480.)  Contracts  of  this  character,  especially  those  resting  in 
parol,  are  justly  regarded  with  suspicion,  and  the  evidence  adduced 
to  establish  them  should  be  carefully  scrutinized  to  avoid  the  per- 
petration of  fraud  upon  the  lawful  heirs.  {Skakewpea/re  v.  Markham^ 
10  Hun,  324;  affd.,  72  K  T.  400;  GaJl  v.  GaU,  64  Hun,  600; 
affd.,  138  K  T.  676 ;  MaUK&ms  v.  Matthmos,  62  Hun,  111.) 

It  cannot  be  said  as  matter  of  law  that  performance  of  this  agree- 
ment should  not  be  enforced.  That  question  will  rest  in  the  first 
instance  in  the  sound  discretion  of  the  court  of  equity  to  be 
exercised  upon  the  evidence  as  presented  upon  the  trial.  The  rule 
applicable  to  the  specific  performance  of  such  agreements  is  well 
stated  by  Martin,  J.,  in  Wirvae  v.  Winne  {mprd)  as  follows :  "  The 
right  to  the  specific  performance  of  a  contract  rests  in  judicial 
discretion  and  may  be  granted  or  withheld  upon  a  consideration 
of  all  the  circumstances,  and  in  the  exercise  of  a  sound  discre- 
tion.   {Seymour  v.  Ddanoey,  6  Johns.  Ch.  222 ;  l£a/rgraf  v.  Jfuivy 

67  N.  Y.  155 ;  Conger  v.  iT.  Z.,  W.  S.  dk  B.  R.  B.  Co.,  120 
N.  Y.  29 ;  Stokes  v,  Stokes,  156  N.  Y.  690.) 

^^  Therefore,  in  cases  of  this  character,  where  it  appears  for  any 
reason  that  the  enforcement  of  an  agreement  would  be  unfair, 
inequitable  or  unjust,  the  remedy  should  be  denied.  Each  case 
must  be  governed  by  its  own  facts  and  circumstances,  and  unless 
the  proof  discloses  a  situation  where  good  conscience  and  natural 
justice  require  the  enforcement  of  the  agreement,  this  relief  should 
not  be  awarded." 
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The  complaint  shows  that  there  are  conflicting  claims  with  refer* 
ence  to  the  residence  of  the  decedent,  it  being  claimed  by  some 
of  the  defendants  that  he  was  a  resident  of  Connecticut,  and 
by  others  that  he  was  a  resident  of  New  York.  That  does  not 
affect  the  question  now  presented.  It  is  alleged  that  he  resided  in 
this  State ;  but  whether  he  did  or  not,  if  she  established  the  agree- 
ment, the  court  may  at  least  award  to  her  the  property  within  its 
jurisdiction. 

The  second  ground  of  demurrer  is  that  a  cause  of  action  against 
the  decedent's  administrators  for  specific  performance  of  his  contract 
is  united  with  a  cause  of  action  against  his  heirs.  The  complaint  shows 
the  appointment  of  an  administrator  in  New  York  and  another  in 
Connecticut,  and  they  are  made  parties  defendant.  The  complaint 
states  but  a  single  cause  of  action  based  upon  the  agreement  made 
by  the  decedent  with  the  plaintiff.  The  plaintiff  has  joined  the 
administrators  and  the  heirs  and  all  parties  claiming  an  interest  in 
either  the  real  or  personal  estate.  It  cannot  be  said  that  causes 
of  action  have  been  improperly  united  when  only  one  cause  of  action 
is  stated.  The  suit  being  in  equity,  it  is  not  essential  that  all  the 
parties  should  be  interested  in  the  same  way  or  affected  alike  by  the 
judgment  demanded.  The  important  question  of  fact  is  the  estab- 
lishment of  the  contract;  and  the  same  evidence  that  will  estab- 
lish it  as  to  the  real  property  will  establish  it  as  to  the  personal  prop- 
erty. It  was  proper  to  unite  all  of  the  parties  interested  to  avoid  a 
multiplicity  of  suits  and  have  an  adjudication  that  would  determine 
the  question  as  to  all  parties  interested  in  the  estate.  Moreover, 
this  has  been  the  practice  in  this  class  of  actions.  The  object  of 
the  action  is  to  reach  the  property  of  the  decedent,  both  real  and 
personal,  and  to  have  the  same  delivered  to  the  plaintiff  and  to  have 
the  claims  of  those  asserting  title  or  interest  thereto  adjudicated. 

A  third  ground  of  demurrer  is  interposed  which  does  not  seem  to 
conform  to  the  provisions  of  the  Code.  The  appellant's  counsel  in 
his  points  interprets  it  as  a  demurrer  upon  the  ground  of  multifari- 
ousness. This  is  not  a  ground  of  demurrer  authorized  by  the  Code. 
It  is  stated  in  the  third  ground  of  demurrer  that  the  complaint 
alleges  a  cause  of  action  against  the  administrators  in  New  York, 
against  the  administrators  in  Connecticut,  against  the  defendants 
Hartford  and  Smith  who  were  partners  of  the  decedent,  and  against 
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the  heirs ;  and  that  these  causes  of  action  relate  to  separate  and  dis- 
tinct matters.  If  this  is  to  be  construed  as  a  demurrer  upon  the 
ground  that  causes  of  action  have  been  improperly  united  it  has 
already  been  answered.  Whether  or  not  a  cause  of  action  is  stated 
against  all  of  the  other  defendants  does  not  concern  the  appellant 
She  is  an  heir  at  law  of  the  decedent  and  a  cause  of  action  is  suffi- 
ciently stated  against  her.  A  demurrer  will  lie  for  a  defect  of 
parties  plaintiff  or  defendant  (Code  Civ.  Proc.  §  488,  subd.  6) ;  and 
upon  the  ground  that  there  is  a  misjoinder  of  parties  plaintiff  (Id. 
subd.  5),  but  a  demurrer  will  not  lie  for  misjoinder  of  parties  defend- 
ant A  defect  of  parties  for  which  a  demurrer  lies  means  a  non- 
joinder and  not  a  misjoinder  of  parties  plaintiff  or  defendant 
{N^eio  York  dk  New  Haven  E.  R.  Co.  v.  Schuyler,  17  N.  T.  592; 
Palmer  v.  Davis,  28  id.  242 ;  Potter  v.  EUioe,  48  id.  321.) 

It  follows,  therefore,  that  the  interlocutory  judgment  should  be 
affirmed,  with  costs,  but  with  leave  to  appellant  to  answer  upon 
payment  of  the  costs  of  the  appeal  and  of  the  demurrer. 

Van  Bbuht,  P.  J.,  Patterson,  O'Bbisn  and  McLaughlin,  JJ., 
concurred. 

Judgment  affirmed,  with  costs,  but  with  leave  to  appellant  to 
answer  on  payment  of  costs  of  appeal  and  demurrer. 


HsLBN  Potts  Hall,  Bespondent,  v.  Theophilus  Oilman  and 
Edward  L.  Norton,  as  Administrators,  etc.,  of  Oborob  Francis 
Oilman,  Deceased,  and  Others,  Defendants,  Impleaded  with 
MiNNiB  N.  Little,  Appellant.    (No.  2.) 

Venue  of  an  action  affecting  real  eetate  and  pe/mmalty  where  none  of  the  partiei 
retide  in  the  county  tehere  the  real  eetate  ie. 

The  venue  of  an  action  affecting  the  title  to  "  a  large  amount  of  real  and  personal 
property,  consisting  of  houses  and  lands  in  the  City  and  County  of  New  York,  in 
the  Bute  of  New  York,  and  in  the  City  and  Town  of  Bridgeport,  in  the  State 
of  Connecticut,  and  elsewhere,  and  of  goods,  chattels  and  money  and  securities 
for  money  in  the  States  of  New  York  and  Connecticut  and  elsewhere,"  is  prop- 
erly laid  in  New  York  county  under  the  provisions  of  section  962  of  the  Code 
of  Civil  Procedure,  although  the  complaint  does  not  show  whether  any  of  the 
parties  reside  in  that  county. 
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Appsal  by  the  def endant,  Minnie  N.  Little,  from  an  interlocu- 
tory jndgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  derk  of  the  county  of  New  York  on  the 
9th  day  of  September,  1902,  upon  the  decision  of  the  court,  rendered 
^af ter  a  trial  at  the  New  York  Special  Term,  overruling  the  said 
defendant's  demurrer  to  the  amended  complaint. 

John  J.  Crawfordy  for  the  appellant. 

Oeorge  C.  Lay^  for  the  respondent. 

Laughlin,  J. : 

The  appeal  in  this  case  is  from  the  same  interlocutory  judgment 
as  was  involved  in  the  appeal  by  Caroline  B.  Garczynski  in  the  same 
action.  {HaU  v.  Oilman^  No.  i,  77  App.  Div.  458.)  The  appellant 
is  a  grandniece  of  the  deceased,  George  F.  Gilman,  and  her  demurrer 
is  upon  the  grounds :  (1)  That  causes  of  action  have  been  imprpperly 
united,  in  that  a  cause  of  action  against  the  administrators  to  recover 
personal  property  has  been  united  with  a  cause  of  action  against  the 
beirs  to  recover  real  estate,  and  (2)  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

The  appellant  is  an  heir  at  law  of  the  decedent,  and  the  opinion 
on  the  other  appeal  handed  down  herewith  is  decisive  that  a  cause 
•of  action  is  sufficiently  stated  against  her. 

One  point  not  presented  on  that  appeal  or  considered  in  that 
opinion  is  urged  by  counsel  for  the  appellant  here  as  indicating 
that  causes  of  action  have  been  improperly  united.  It  is  alleged 
that  the  decedent  left  "  a  large  amount  of  real  and  personal  prop- 
erty, consisting  of  houses  and  lands  in  the  City  and  County  of  New 
York,  in  the  State  of  New  York,  and  in  the  City  and  Town  of 
Bridgeport,  in  the  State  of  Connecticut,  and  elsewhere,  and  of 
goods,  chattels  and  money  and  securities  for  money  in  the  States  of 
New  York  and  Connecticut  and  elsewhere."  The  appellant  con- 
tends that  inasmuch  as  the  action  involves  both  real  and  personal 
property  it  may  require  different  places  of  trial  even  within  this 
State.  According  to  the  allegations  of  the  complaint  the  action 
will  affect  the  title  to  real  property  situated  in  the  county  of  New 
York  and,  therefore,  notwithstanding  the  fact  that  some  real  prop- 
App.  Drv.— Vol.  LXXVIL        30 
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erty  is  situated  without  the  State  the  venue  is  properly  laid  in  New 
York  county.  (Code  Civ.  Proc  §  982.)  The  action  will  also  affect 
the  title  to  personal  property  which  it  is  alleged  is  situated  within 
the  county  of  New  York.  The  complaint  does  not  show  whether 
the  plaintiff  or  any  of  the  parties  reside  in  that  county.  It  is 
claimed  by  the  appellant  that  under  section  984  of  the  Code  of  Civil 
Procedure  the  cause  of  action,  so  far  as  it  affects  personalty,  must 
be  tried  in  a  county  where  some  of  the  parties  reside  and  that  if 
none  of  them  reside  in  the  county  of  New  York  it  cannot  be  tried 
there  so  far  as  the  personalty  is  concerned.  If  this  be  so,  it  does 
not  appear  on  the  face  of  the  complaint  that  none  of  the  parties 
reside  in  the  county  of  New  York  and,  therefore,  the  question  is  not 
presented  by  the  demurrer.  Moreover,  since  the  action  will  affect 
the  title  to  real  property  the  provisions  of  section  982  of  the  Code 
require  its  trial  in  a  county  where  some  part  of  the  real  property  is 
situated.  Section  984  relates  to  other  actions  than  those  specifically 
provided  for  in  sections  982  and  988  of  the  Code.  This  being  an 
action  specifically  provided  for  in  section  982,  it  does  not  fall  within 
the  provisions  of  section  984  at  all,  even  though  none  of  the  parties 
reside  in  the  county  where  the  real  property  is  located.  The  othra^ 
questions  presented  have  been  considered  in  said  opinion  which  is 
dedsive  thereof. 

It  follows  that  the  interlocutory  judgment  should  be  affirmed, 
with  costs,  but  with  leave  to  the  appellant  to  answer  upon  payment 
of  the  costs  of  the  appeal  and  of  the  demurrer. 

Van  Bbunt,  P.  J.,  Pattbrson,  O'Bbibn  and  McLaughlin,  JJ., 
concurred. 

Judgment  affirmed,  with  costs,  with  leave  to  appellant  to  answer 
on  payment  of  costs  of  appeal  and  of  demurrer. 
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UvALDB  Asphalt  Paving  Company,  Eespondent,  v,  Thomas  J. 

Dunn,  Appellant. 

A  reatonahU  davbt  whether  a  com  can  be  tried  within  two  houre  i$  a  eufflcient  ground 
for  not  putting  it  on  the  short  eauee  calendar. 

Rule  5  of  the  Rules  for  the  Regulation  of  Trial  Terms  in  the  First  District, 
authorizing  the  placing  of  cases  upon  the  short  cause  calendar,  where  *'it  sat- 
isf^torily  appears  by  affidavit  and  the  pleadings  that  the  trial  of  the  action  will 
not  occupy  more  than  two  hours,  and  that  no  good  reason  exists  why  the  same 
should  not  be  promptly  tried/'  contemplates  that  a  case  shall  not  be  placed 
upon  the  short  cause  calendar  unless  it  appears,  with  reasonable  certainty,  that 
the  trial  thereof  will  not  occupy  more  than  two  hours,  and  where  the  Justice, 
before  whom  the  motion  is  made,  entertains  a  "reasonable  doubt "  whether  the 
action  can  be  tried  within  that  time,  he  should  deny  the  motion. 

Appeal  by  the  defendant,  Thomas  J.  Dunn,  from  an  order  of 
the  Supreme  Conrt,  made  at  the  New  York  Trial  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  20th 
day  of  November,  1902,  placing  the  caase  upon  the  short  cause 
calendar. 

JiJtcdb  Marksy  for  the  appellant 

ChranvUle  Whittlesey^  for  the  respondent. 

Laughlin,  J. : 

The  plaintiff  obtained  a  contract  from  the  city  of  New  York, 
through  its  department  of  highways,  for  paving  the  roadway  of 
Eighth  street  from  Broadway  to  McDougall  street,  including  fur- 
nishing and  setting  new  curbing  and  redressing  and  resetting  old 
curbing.  It  sublet  to  the  defendant  that  part  of  the  work  relating 
to  new  and  old  curbing,  including  the  work  of  taking  up  '^  paving 
stone  and  doing  all  excavating  that  may  be  necessary  for  said  curb 
setting/'  The  action  is  brought  for  a  breach  of  the  defendant's  con- 
tract to  perform  this  work  in  such  a  manner  as  not  to  render  the 
plaintiff  liable  for  damages.  Damages  have  been  recovered  against 
the  plaintiff,  for  which  it  seeks  to  hold  the  defendant.  The  plain- 
tiff alleges  that  the  defendant  had  notice  of  the  action  brought 
against  it,  and  that  the  same  was  defended  at  the  request  of  the 
defendant    The  defendant  denies  these  allegations  and  disputes  his 
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liability.  If  the  defendant  should  not  be  bound  by  the  judgment 
recovered  against  the  plaintiff,  all  qnestions  relating  to  the  negli- 
gent construction  of  the  work  and  the  amount  of  damages  will 
have  to  be  litigated  anew.  Thus,  although  an  action  on  contract,  it 
may  involve  the  trial  of  a  question  of  negligence  and  of  unliqui- 
dated damages.  The  moving  affidavits  indicate  that  the  issue  can 
be  tried  in  two  hours,  but  this  is  controverted  by  the  opposing  affi- 
davits ;  and  it  is  extremely  doubtful  whether  the  issues  can  be  thus 
tried.  The  learned  justice  who  granted  the  motion  says  in  a  memo- 
randum opinion  that  there  is  "reasonable  doubt"  whether  the 
action  can  be  tried  within  two  honrs. 

This  court  has  frequently  expressed  its  reluctance  to  interfere 
with  the  discretion  of  the  trial  courts  in  granting  or  denying 
motions  of  this  character ;  but  it  is  manifest  that  this  case  should 
not  be  placed  on  the  short  cause  calendar.  The  rule  (Rule  5  of 
the  Rules  for  the  Regulation  of  Trial  Terms,  First  Judicial  District) 
only  authorizes  the  placing  of  cases  on  the  short  cause  calendar 
where,  upon  the  application,  '^  it  satisfactorily  appears  by  affidavit 
and  the  pleadings  that  the  trial  of  the  action  will  not  occupy 
more  than  two  hours,  and  that  no  good  reason  exists  why  the 
same  should  not  be  promptly  tried."  Where  there  is  reason- 
able  dovht  whether  a  case  can  be  tried  in  two  hours  it  cannot  be 
said  that  "  it  satisfactorily  appears "  that  the  trial  will  not  occupy 
more  than  two  hours.  In  exercising  the  authority  conferred  by 
this  rule  consideration  must  be  given  to  the  congested  condition 
of  the  Trial  Terra  calendar  and  to  the  rights  of  the  party  opposing 
the  motion.  Other  litigants  should  not  be  delayed  in  the  trial  of 
their  cases  by  fruitless  attempts  to  try  issues  as  short  causes  which 
cannot  be  tried  within  the  time  limited  by  the  rule.  Moreover,  the 
party  opposing  the  motion  should  not  unnecessarily  be  put  to  the 
trouble  and  expense  of  preparing  for  two  trials,  or  subjected  to  any 
great  risk  of  the  cause  being  sent  to  the  foot  of  the  calendar  and 
the  trial  of  the  issues  thus  delayed  for  a  period  of  two  years  or 
more.  This  rule  contemplates  that  it  should  appear  with  reasonaUe 
certainty  that  the  trial  of  the  case  will  not  occupy  more  than  two 
hours,  and  not  that  a  case  shall  be  ordered  upon  the  short  cause 
calendar,  where  there  is  reaeondble  dovht  as  to  whether  it  can  be 
tried  in  that  time. 
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The  order  should,  therefore,  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  motion  denied,  with  ten  dollars  costs. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  McLaughun,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


Alfred  Fasy  and  Virginia  Fasy-Wblls,  Respondents,  v.  Inter- 
national Navigation  Company,  Appellant. 

Bill  of  lading — when  the  burden  qf  proof  <u  to  when  a  loss  of  part  of  the  goods 
covered  hg  the  b%U  oeetirred,  rests  on  tlie  carrier  issuing  it — conditions  limiting 
the  carrief's  liability. 

In  an  action  brought  by  Alfred  Fasy  and  his  wife  against  the  International  Navi- 
gation Company  to  recover  the  value  of  a  sealskin  sack,  it  appeared  that  the 
plaintiffs  delivered  a  trunk  containing  such  sealskin  sack  to  the  agents  of  the 
defendant  at  Basle,  Switzerland,  for  transportation  to  New  York.  The  bill 
of  lading  provided  that  the  trunk  should  be  delivered  at  New  York  to  "  The 
International  Navigation  Ck>.,  New  York,  for  disposal  of  Dr.  Wells,  Esq.,  Rich- 
mond Hill,  Long  Island,  or  to  his  or  their  assigns."  On  the  arrival  of  the  trunk 
in  New  York  the  defendant,  without  giving  the  consignee  or  the  plaintiffs  an 
opportunity  to  see  or  examine  the  trunk  or  take  it  in  charge  for  the  purpose  of 
entry,  sent  it  to  the  custom  house  and,  after  it  had  been  released,  forwarded  the 
trunk  to  the  plaintiffs  at  Richmond  Hill  through  an  express  company  chosen 
by  it.    When  the  trunk  was  opened  the  sealskin  sack  was  found  to  be  missing. 

Held,  that,  as  the  defendant  had  deprived  the  plaintiffs  of  their  right  to  examine 
the  trunk  at  the  place  of  delivery  designated  in  the  contract,  the  burden  of 
proof  as  to  when  the  loss  of  the  sack  occurred  was  thereby  shifted,  and  that  the 
defendant  was  called  upon  to  show  whether  or  not  the  loss  occurred  while  the 
trunk  was  in  its  actual  custody; 

That  conditions  in  the  bill  of  lading  limiting  the  liability  of  the  defendant  could 
not  be  regarded  as  exempting  the  defendant  from  liability  for  negligence. 

PATTSBSONand  McLaughlin,  JJ.,  dissented. 

Appeal  by  the  defendant,  the  International  Navigation  Company, 
from  a  judgment  of  tlie  Supreme  Court  in  favor  of  the  plaintiffs, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  23d  day  of  June,  1902,  upon  the  verdict  of  a  jury  rendered  by 
direction  of  the  court,  and  also  from  an  order  entered  in  said  clerk's 
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office  on  the  20tb  day  of  Jane,  1902,  denying  the  defendant's  motion 
for  a  new  trial  made  npon  the  minutes. 

April  26, 1899,  the  plaintiff  Yirpnia  Fasy-Wells,  who  is  the  wife 
of  the  plaintiff  Alfred  Fasy,  deliyered  a  tmnk  to  the  agents  of  the 
defendant  at  Basle,  Switzerland,  for  transportation  to  New  York. 
A  bill  of  lading  was  issued  in  the  usual  form,  whereby  the  defend- 
ant undertook  to  forward  the  trunk  to  Southampton,  and  there 
transship  it  to  the  steamship  Paris  of  the  defendant's  line  to  be 
delivered  at  New  York  to  "The  International  Navigation  Co., 
New,  York  for  disposal  of  Dr.  Wells,  Esq.,  Richmond  Hill,  Long 
Island  or  to  his  or  their  assigns." 

The  tmnk  was  entered  at  the  custom  house  and  after  its  releas3 
was  delivered  to  the  plaintiff  Virginia  Fasy-Wells  at  Richmond 
Hill,  L.  I.  dpon  such  delivery  it  was  found  that  a  sealskin 
sack  which  had  been  placed  in  the  trunk  was  missing,  and  this 
action  was  brought  to  recover  the  value  thereof. 

Norman  B.  Beecher^  for  the  appellant. 

Joseph  P,  Oshcme^  for  the  respondents. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  of  Nash,  J. 

Van  Brunt,  P.  J.,  O'Bbikn  and  Laughlin,  JJ.,  concurred; 
Pattekson  and  MoLaughlin,  JJ.,  dissented. 

The  following  is  the  opinion  of  Nash,  J.,  delivered  at  the  New 
York  Trial  Term : 

Nash,  J. : 

The  defendant's  bill  of  lading  acknowledging  the  receipt  of  the 
tmnk  is  evidence  of  the  fact  that  it  was  delivered  to  the  defendant's 
agent  at  Basle.  By  its  terms  the  defendant  agreed  to  deliver  the 
trunk  of  effects  in  good  order  and  condition  at  the  port  of  New 
York  with  "The  International  Navigation  Co.  New  York,  for 
disposal  of  Dr.  Wells,"  Richmond  Hill,  L.  I.  The  defendant 
was  not  required  by  its  contract  to  deliver  the  trunk  to  Dr.  Wells 
at  Richmond  Hill.  It  could  have  relieved  itself  of  liability  by  the 
delivery  of  the  trunk  of  effects  to  the  consignee  in  New  York  in 
good  order  and  condition,  and  upon  tendering  such  delivery  the 
question  as  to  good  order  and  condition,  if  raised  by  the  plaintiffs, 
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would  then  have  been  determined,  and  if  not,  the  plaintifEs  would 
have  been  condaded.  The  defendant  did  not  do  this.  Its  agent, 
without  giving  to  the  consignee,  or  the  plaintiff  Mrs.  Wells,  an 
opportunity  to  see  or  examine  the  trunk,  or  take  it  in  charge  for  the 
purpose  of  entry,  sent  it  to  the  custom  house,  and  after  entry  there 
and  its  release  by  brokers  of  its  selection  forwarded  the  trunk  by  an 
express  company  chosen  by  the  defendant  The  defendant  thereby 
retained  the  entire  control  of  the  trunk  to  the  exclusion  of  the 
plaintiff  until  it  was  finally  delivered  to  her  at  Richmond  Hill. 
The  defendant  in  this  manner  made  the  express  company  it  selected 
its  agent  for  the  purpose  of  the  delivery  of  the  trunk  to  the  con- 
signee, and  while  the  act  of  delivery  was  entirely  voluntary,  not 
being  required  by  the  contract,  it  deprived  the  plaintiffs  of  the  right 
which  they  had  to  examine  the  trunk  of  effects  at.  the  place  of 
delivery  provided  in  the  contract.  It  is  fair,  I  think,  to  hold  that 
the  burden  of  proof  was  thereby  shifted,  and  that  the  defendant 
was  called  upon  to  show  whether  or  not  the  loss  occurred  while  the 
trunk  was  in  its  actual  custody.  The  evidence  also  fairly  discloses 
the  fact  that  the  sealskin  sack  was  not  in  the  trunk  when  delivered 
at  the  custom  house;  the  entry  and  fees  then  amounted  to  only 
$4.08,  whereas  the  sack  was  subject  to  a  duty  of  86  per  cent  on 
its  valuation  of  $180,  the  excess  above  $100,  which  it  may  be 
assumed  would  have  been  levied  if  the  trunk  had  contained  the 
sack.  It  seems  that  the  conditions  of  the  bill  of  lading  limiting 
the  liability  of  the  defendant  cannot  be  regarded  as  exempting  the 
defendant  from  liabilities  for  negligence.  {The  Kermngtony  N.  Y. 
L.  J.,  Feb.  5,  1902.)  The  loss  must  have  occurred  through  negli- 
gence of  the  defendant's  servants  or  agents  if  the  sack  was  taken 
from  the  trunk  while  in  its  custody. 
Motion  for  a  new  trial  denied,  with  ten  dollars  costs. 
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Ippousto  Castblu,  Reepondent,  v.  Hbkbt  J.  Tbahan  and  Modes- 

TiNO  RussO)  Defendants,  Impleaded  with   Domsnkx)  Amedbo 

40  Mis  124{      fti^d  Others,  Appellants. 

Fhredomre  of  a  mechanic* $  lien — when  a  pereonal  judgment  i$  proper, 

A  personal  judgment  cannot  be  granted  in  an  action  to  foreclose  a  medanic'a 
lien  unless  the  plaintiff  succeeds  in  establishing  a  yalid  lien. 

Appeal  by  the  defendants,  Domenico  Amedeo  and  others,  from 
a  jadgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  23d  day  of 
December,  1901,  upon  the  report  of  a  referee. 

Ernest  P.  Seelman  and  Antonio  Madeo^  for  the  appellants. 
Henry  M.  Heymcmn^  for  the  respondent. 

PSB  CUBIAM  : 

This  action  was  brought  to  foreclose  certain  mechanics'  liens  for 
work  and  labor  performed  by  the  plaintiff  and  his  assignor.  It  was 
tried  before  a  referee,  and  there  was  a  conflict  of  evidence  upon  the 
issues  presented  by  the  pleadings,  which  the  referee  has  resolved  in 
favor  of  the  plaintiff,  judgment  being  entered  in  his  behalf.  We 
are  of  opinion  that  the  findings  of  fact  are  supported  by  the  evi- 
dence, and  concur  in  the  conclusions  of  law,  in  so  far  as  they  relate 
to  the  personal  claim  of  the  plaintiff. 

It  is,  however,  established  by  authority  that  in  the  absence  of  a 
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valid  lien  there  can  be  no  personal  judgment  in  actions  of  this  char- 
acter. {Dvdley  v.  Congregation^  etc.,  of  St.  Francis^  188  N.  Y.. 
451,  458,  and  authority  there  cited ;  McDonald  v.  Mayor^  58  App.^ 
Div.  73,  75,  and  authorities  there  cited),  and  as  the  referee  has. 
found  as  a  fact  that  the  claim  of  plaintifPs  assignor  was  not  a  valid 
lien,  it  follows  that  the  personal  judgment  against  the  defendanta 
cannot  be  supported  in  so  far  as  it  is  founded  upon  the  lien  of  Baf- 
f  aele  Giordano. 

The  judgment  must  be  modified  in  accordance  with  this  opinion^ 
and  as  so  modified  affirmed,  without  costs  of  this  appeal  to  either 
party. 

All  concurred. 

Judgment  modified  in  accordance  with  opinion  per  curiam,  and 
as  modified  affirmed,  without  costs  of  this  appeal  to  either  party. 


In  the  Matter  of  the  Taxation,  under  the  Act  Relating  to  Taxable  I  ||  ^73 
Transfers  of  Property,  of  the  Estate  of  Chabi.es  Miller,.  83  634 
Deceased.  ,  '   ^'''''^^ai 

GsBTBUDE    B.    MiLLEB,    Appellant;    The   Comptbolleb   of   the; 
State  of  New  Yobk,  Respondent. 

Trantfer  tax — an  awU-nuptial  trantfer  and  a  reirantfer  in  trtut  7iM  not  to  be  tub- 
joet  thereto —  the  eonetrtietion  cf  the  ante-nuptial  trantfer  it  not  affected  by  a  eubee^ 
queat  witt. 

By  an  ante-nuptial  agreement,  bearing  date  April  7, 1808,  Charles  Miller  assigned 
to  Gtortrnde  B.  Tefft,  his  intended  wife,  2,000  shares  of  the  stock  of  a  corpora- 
tion. By  an  agreement  entered  into  between  Miller  and  Miss  Telft,  bearing^ 
date  April  8,  1898,  Miss  Tefft  reassigned  the  stock  to  Miller  upon  trust  *'to- 
invest  and  re- invest  the  same  in  the  purchase  of  real  or  personal  property,  and 
to  change  the  investments  as  he  may  in  his  discretion,  subject  to  the  approval 
of  the  said  party  of  the  first  part  (Miss  Tefft),  think  most  advantageous, 
*  *  *  and  to  receive,  appropriate  and  apply  to  the  mutual  use  of  the  par- 
ties to  these  presents  the  interest  and  income  arising  therefrom  during  the 
Joint  lives  of  said  parties." 

The  agreement  of  April  eighth  further  provided':  ' '  Upon  the  death  of  either  of  the 
parties  hereto  the  trust  hereby  created  shall  terminate  and  come  to  an  end;  and 
in  case  the  party  of  the  first  part  should  first  die,  leaving  the  party  of  the  second 
part  (Miiler)  surviving  her,  the  said  property  hereinabove  granted  and  assigned^ 
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and  the  ioTestmento  repieiieiiUng  the  same,  shall  thereupon  become  and  be  the 
absolute  property  of  the  party  of  the  second  part,  freed  from  all  trusts  and 
conditions  whatsoever;  and  in  case  the  party  of  the  second  part  should  flnt 
die,  leaving  the  party  of  the  first  part  surriying  him,  then  and  in  that  case,  the 
said  property  and  the  said  investments  representing  the  same,  shall  revert  to 
the  said  party  of  the  first  part,  and  she  hereby  reserves  the  same  in  that 
event  to  herself  in  absolute  ownership,  free  from  all  trusts  and  oonditioiis 
whatsoever. 

The  contemplated  marriage  took  place  on  April  8, 1808,  subsequent  to  the  ezeca- 
tion  of  the  instruments.  Miller  died  January  19,  1901,  leaving  a  will  dated 
January  17, 1900,  which  contained  the  following  provision:  ^'JSkeond  :  WhereesI 
have  heretofore  set  apart  and  transferred  to  my  wife  Gertrude  Benchley  Miller 
two  thousand  (2,000)  shares  of  the  capital  stock  of  the  Phoenix  Horse  Shoe 
Company  of  Dlinois  of  the  par  value  of  two  hundred  thousand  dollars  (|d0O,O0OX 
which  stock  I  now  hold  under  a  certain  deed  of  trust  executed  by  my  said  wife 
to  use  ($ie),  bearing  date  the  7th  day  of  April,  1898, 1  do  hereby  reaffirm  the 
ssid  transfer  and  do'  give  and  bequeath  all  the  right,  title  and  interest  I  may 
have,  if  any,  'in  and  to  th^  said  two  thoiisand  (3,000)  ahares  of  stock  and  in  and 
to  all  the  property  in  which  the  same  may  stand  invested  under  the  said  trust 
deed  at  the  time  of  my  death,  to  my  said  wife  absolutely." 

The  surrogate  decided,  upon  the  documentary  evidence  alone,  that  the  agree- 
ments of  April  seventh  and  eighth  were  contemporaneous,  and  were  made  in 
contemplation  of  the  death  of  Miller,  and  determined  that  the  transfer  of  the 
stock  was  subject  to  a  transfer  tax. 

MM,  that  the  decree  should  be  reversed; 

That  it  was  incumbent  upon  the  State  to  prove  the  facts  Jusdfjrlng  the  imposi- 
tion of  the  transfer  tax; 

That,  as  the  transfers  from  Miller  to  Miss  Tefft  and  from  Miss  TefFt  to 
Miller  bore  different  dates,  the  presumption  was  that  they  were  separate  and 
distinct  instruments,  executed  on  the  days  of  their  respective  dates,  and  that, 
in  the  absence  of  any  evidence  to  the  contrary,  the  surrogate  was  not  justified 
in  finding  that  such  agreements  were  contemporaneous  and  parts  of  one 
transaction; 

That  the  ante-nuptial  agreement  of  April  7,  1898,  was  based  upon  a  valuable  con- 
sideration, and  operated  to  confer  on  Miss  Tefft  the  absolute  ownership  of 
the  stock; 

That  the  transfer  effected  by  such  instrument  was  not  subject  to  the  transfer 
tax,  and  was  not  rendered  subject  thereto  by  the  agreement  of  April  8, 1808; 

That  the  will  of  Charles  Miller,  considered  as  an  act  or  declaration  of  his,  could 
not  affect  the  construction  of  the  ante-nuptial  transfer. 

Appeal  by  Gertmde  B.  Miller  from  an  order  of  the  Surrogate's 
Court  of  the  coanty  of  Dutchess,  entered  in  said  Surrogate's 
Court  on  the  27th  day  of  March,  1902,  fixing  a  transfer  tax  upon 
2,000  shares  of  stock  mentioned  in  the  2d  clause  of  the  will  of  the 
decedent. 
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App.  Div.J        Sbcond  Dbpartscent,  December  Term,  1902. 

Frederic  E.  EMogg  and  Henry  H.  Van  Cleef,  for  the  appellant. 

William  Morgan  Lee^  for  the  respondent. 

OOODRIGH,  P.  J.  : 

The  surrogate  of  Dntchess  county  made  an  order  adjudging  that 
a  transfer  of  stock  in  an  Illinois  corporation  by  the  testator,  Charles 
Miller,  to  Gertrude  B.  TefFt  was  made  in  contemplation  of  his 
death,  and  that  the  stock  or  its  equivalent  is  subject  to  the  payment 
of  the  tax  imposed  by  section  220  of  the  Tax  Law  (Laws  of  1896, 
chap.  908,  as  amd.  by  Laws  of  1897,  chap.  284),  under  the  8d  sub- 
section, reading :  "  8.  When  the  transfer  is  of  property  made  by  a 
resident  or  by  a  nonresident,  when  such  nonresident's  property  is 
within  this  State,  by  deed,  grant,  bargain,  sale  or  gift  made  in  con- 
templation of  the  deatli  of  the  grantor,  Tender  or  donor,  or  intended 
to  take  effect,  in  possession  or  enjoyment,  at  or  after  such  death." 

The  facts  out  of  which  this  controversy 'arises  are  practically 
undisputed.  On  April  7,  1893,  Miller  made  an  ante-nuptial  writ- 
ten agreement,  reciting  his  intended  marriage  with  Miss  Tefft  and 
his  desire  to  make  pecuniary  provision  for  her  and  providing  that 
in  consideration  thereof  he  ^'doth  assign,  transfer,  grant  and  set 
over  and  deliver  at  the  time  of  the  delivery  hereof,  unto  the  said 
party  of  the  second  part,  two  thousand  (2,000)  shares  of  the  pre- 
ferred capital  stock  of  the  Phcenix  Horse  Shoe  Company  of  Illinois 
and  the  certificate  therefor  numbered  thirteen  (13)." 

On  April  eighth  Miller  and  Miss  Tefft  entered  into  another  agree- 
ment stated  to  be  in  duplicate,  wherein,  ^^  in  consideration  of  the 
intended  inter-marriage  of  the  parties,"  Miss  Tefft  ^^doth  assign, 
transfer,  grant  and  set  over  unto"  Miller  "two  thousand  (2,000) 
shares  of  the  preferred  capital  stock  of  the  Phoenix  Horse  Shoe 
Company  of  Illinois  and  the  certificate  therefor  numbered  thirteen 
(18),"  upon  the  trust,  "  to  invest  and  re-invest  the  same  in  the  pur- 
chase of  real  or  personal  property,  and  to  change  the  investments  as 
he  may  in  his  discretion,  subject  to  the  approval  of  the  said  party  of 
the  first  part  (Miss  Tefft),  think  most  advantageous,  free  from  any 
limitations  or  restrictions  prescribed  by  law  relative  to  the  kind  of 
investments  allowed  for  trust  funds,  and  to  receive,  appropiiate  and 
apply  to  the  mutual  use  of  the  parties  to  these  presents  the  interest 
and  income  arising  therefrom  during  the  joint  lives  of  said  parties. 
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Upon  the  death  of  either  of  the  parties  hereto  the  tmst  hereby 
created  shall  terminate  and  come  to  an  end ;  and  in  case  the  party 
of  the  first  part  shonld  first  die,  leaving  the  party  of  the  second  part 
(Miller)  surviving  her,  the  said  property  hereinabove  granted  and 
assigned,  and  the  investments  representing  the  same,  shall  there- 
upon become  and  bo  the  absolute  property  of  the  party  of  the 
second  part,  freed  from  all  trusts  and  conditions  whatsoever ;  and 
in  case  the  party  of  the  second  part  should  first  die,  leaving  the 
party  of  the  first  part  surviving  him,  then  and  in  that  case,  the 
said  property  and  the  said  investments  representing  the  same,  sliall 
revert  to  the  said  party  of  the  first  part,  and  she  hereby  reserves 
the  same  in  that  event  to  herself  in  absolute  ownership,  free  from 
all  trusts  and  conditions  whatsoever.  Said  party  of  the  second  part, 
in  consideration  of  the  premises  and  of  the  sum  of  One  Dollar  to 
him  in  hand  paid  by  the  said  party  of  the  second*  part,  the  receipt 
of  which  is  hereby  acknowledged,  does  hereby  acknowledge  the 
delivery  to  him  of  the  preferred  stock  and  the  certificate  therefor 
within  described,  and  does  accept  the  same  upon  and  subject  to  the 
trusts  hereinbefore  specified,  and  hereby  agrees  to  hold,  use,  man- 
age and  account  for  the  said  property  and  the  investments  repre- 
senting the  same,  subject  to  the  terms,  conditions  and  provisions 
hereinbefore  recited." 

The  parties  have  stipulated  in  the  record  that  Mr.  Miller  and 
Miss  Tefft  were  married  on  April  eighth,  subsequently  to  the  execu- 
tions of  said  instruments ;  that  Miller  died  on  January  19,  1901, 
leaving  a  will  dated  January  17,  1900,  which  has  been  admitted  to 
probate  by  the  surrogate  of  the  county  of  Dutchess. 

The  will  contained  the  following  provision:  ^^Second:  Whereas 
I  have  heretofore  set  apart  and  transferred  to  my  wife  Gertrude 
Benchley  Miller  two  thousand  (2,000)  shares  of  the  capital  stock  of 
the  Phoenix  Horse  Shoe  Company  of  Illinois  of  the  par  value  of 
two  hundred  thousand  dollars  ($200,000)  which  stock  I  now  hold 
under  a  certain  deed  of  trust  executed  by  my  said  wife  to  use  {9te\ 
bearing  date  the  7th  day  of  April,  1893, 1  do  hereby  reaffirm  the 
said  transfer  and  do  give  and  bequeath  all  the  right,  title  and  inter* 
est  I  may  have,  if  any,  in  and  to  the  said  two  thousand  (2,000) 
shares  of  stock  and  in  and  to  all  the  property  in  which  the  same 
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may  stand  inyested  under  the  said  trnst  deed  at  the  time  of  my 
death,  to  my  Baid  wife  absolately." 

There  is  in  the  record  also  an  affidavit  by  Elisha  H.  Miller,  one 
of  the  sons  of  the  testator  and  one  of  the  executors  of  his  will, 
and  apparently  considered  a  part  of  the  evidence,  in  which  he  says : 
^^  The  two  thousand  shares  of  the  stock  of  the  Phoenix  Horseshoe 
Oompany  mentioned  in  the  second  clause  of  the  Will  were  trans- 
ferred by  my  father  to  Gertrude  B.  Tefft  by  a  deed  of  absolute 
assignment  dated  April  7th,  1898,  in  contemplation  of  his  marriage 
with  her.  On  the  following  day  Gertrude  B.  TeflEt  conveyed  the 
«aid  shares  to  my  father  by  a  deed  of  trust  dated  April  8th,  1893/' 
This  comprises  the  entire  evidence  upon  which  the  learned  surro- 
gate based  the  following  findings : 

« I.  That  the  transfer  by  Charles  Miller  to  Gertrude  B.  Tefft, 
made  on  or  about  April  8th,  1893,  of  two  thousand  (2,000)  shares 
of  the  preferred  stock  of  the  Phoenix  Horseshoe  Company  of  the 
par  value  of  $100  per  share  was  made  in  contemplation  of  the 
death  of  the  said  Charles  Miller  and  was  not  intended  to  take  effect 
in  possession  or  enjoyment  until  at  and  after  his  death. 

^'  IL  That  the  said  2,000  shares  of  stock  referred  to  valued  at 
$180,000  or  its  equivalent,  is  subject  to  a  transfer  tax  of  one  per 
•cent,  amounting  to  $1,800.00." 

As  there  was  no  oral  but  only  documentary  evidence,  we  are  in 
jast  as  good  a  position  to  form  an  opinion  as  to  the  main  point  on 
which  the  decision  of  the  appeal  must  rest  as  was  the  surrogate. 
He  rested  his  decision  absolutely  and  necessarily  upon  his  finding 
that  the  agreements  of  April  seventh  and  April  eighth  were  con- 
temporaneous and  were  made  in  contemplation  of  the  death  of  Mil- 
ler. If  the  instruments  were  not  parts  of  the  same  transaction, 
and  if  the  transfer  of  the  stock  to  Miss  Tefft  on  April  seventh  was 
a  completed  transaction,  the  reasons  of  the  surrogate  do  not  con- 
trol the  situation.  In  order  to  an  intelligent  discussion  of  the  sub- 
ject, I  quote  a  portion  of  his  opinion  : 

^*  No  evidence  as  to  the  intent  of  the  parties  is  presented  except 
such  as  is  contained  in  the  agreements  and  in  the  will  of  Charles 
Miller.  It  is  evident  to  me  that  the  agreements  were  drawn  with  a 
yiew  to  the  situation  that  has  since  arisen.  The  evidence  of  the 
second  agi-eement  being  contemplated  when  the  first  was  executed, 
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60  far  as  the  instruments  themselves  fnmbh,  is  their  proximity  of 
execution ;  the  transfer  of  precisely  the  same  property  for  the  same 
consideration.  It  may  be  reasonably  inferred  from  the  character  of 
the  property  that  Mr.  Miller  would  be  disinclined  to  divest  himself 
of  all  authority  over  it  and  not  only  lose  the  value  of  its  influence 
to  him  as  a  stockholder,  but  make  it  possible  for  it  to  pass  into  the 
hands  of  those  who  might  antagonize  his  interests.  Irrespective  of 
this  evidence  and  inference  I  am  unable  to  supply  any  reason  for 
the  execution  of  the  second  agreement  before  the  consideration  for 
the  first  had  become  operative,  if  the  second  was  not  in  contempla- 
tion when  the  first  was  executed.  Certainly  the  lapse  of  a  few 
hours  between  their  execution,  if  such  is  the  fact,  will  not  suffice  to 
defeat  the  legislative  intent  to  apply  a  tax  to  transfers  of  personal 
property  made  in  contemplation  of  death  or  intended  to  take  effect 
in  possession  or  enjoyment  at  or  after  such  death.  The  provision 
in  the  will  indicates  that  the  testator  did  not  intend  to  divest  him- 
self of  the  rights  of  ownership,  possession  and  enjoyment  which 
must  pass  by  a  transfer  to  take  it  without  the  scope  of  the  act" 

His  first  proposition,  and  tliis  seems  to  me  to  be  the  crucial  point 
of  the  whole  matter,  is  that  the  agreements  and  transactions  of  April 
seventh  and  April  eighth  were  contemporaneous  and  parts  of  one 
transaction,  and  were  so  intended  by  Miller.  Of  this  he  correctly 
says  there  is  no  evidence  except  the  agreements  themselves  and  the 
will.  This  being  true,  I  think  the  learned  surrogate  has  given  rein 
to  his  imagination  and  has  permitted  surmise  and  suspicion  to  take 
the  place  of  presumption  and  legal  deduction.  As  the  instruments 
were  executed  on  different  days,  the  presumption  is  that  they  were 
separate  and  distinct.  (See  Dechert  v.  Municipal  Electric  Light 
Co.y  9  App.  Div.  573.)  The  instrument  of  April  eighth  does  not 
even  refer  to  the  transfer  of  April  seventh  and  in  no  sense  is  con- 
ditioned upon  it.  It  must  be  assumed,  in  the  absence  of  oral  testi- 
mony, tliat  the  agreement  of  April  seventh  was  executed  and  the 
stock  delivered  to  Miss  Tefft  on  the  day  of  its  date,  and  it  appears 
by  the  affidavit  of  the  executor  that  the  agreement  of  April  eighth 
was  not  executed  until  the  next  day  after  the  agreement  of  April 
seventh.  If  this  is  so,  the  transaction  was  a  completed  transaction 
of  the  day  of  its  date,  April  seventh,  and  Miss  Tefft  became  the 
absolute  owner  of  the  stock  by  assignment  and  delivery.    It  would 
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not  even  have  been  defeated  by  the  death  of  Miller  before  the 
marriage  had  occurred.     {Stnith  v.  AUen^  5  Allen,  454.) 

It  is  true  that  it  has  been  held  that  where  two  inetmments  ar& 
intended  to  embody  a  contract  between  the  parties,  they  mast  be 
read  and  construed  together,  and  the  fact  that  they  bear  different 
dates  is  not  material  if  the  contract  is  not  carried  into  effect  until 
both  are  executed.  Respondent  cites  Knowles  v.  Toone  (96  N.  Y. 
534).  In  that  case  a  note  indorsed  by  a  married  woman  was  pre- 
sented to  the  plaintiff  for  purchase.  He  refused  to  purchase  until 
she  had  answered  certain  questions.  Her  written  answer  was  dated 
three  days  after  the  date  of  the  note,  and  thereupon  the  plaintiff 
purchased  the  note.  The  court  held  that  the  note  had  no  inception 
until  the  time  of  the  purchase,  and,  as  this  occurred  after  her 
written  answer,  the  note  and  the  answer  were  part  of  one  trans- 
action. But  in  the  present  case  the  transaction  of  April  seventh 
was  a  completed  sale  and  transfer  of  the  stock  accompanied  by 
delivery  of  the  certificate  on  that  day. 

The  State  has  the  burden  of  proving  the  facts'  under  which  the 
transfer  tax  may  be  imposed.  In  Matter  of  EiMUm  (118  N.  Y. 
174,  177,  178)  it  was  said.  Judge  Andrews  writing:  "The  tax 
imposed  by  this  act  is  not  a  common  burden  upon  all  the  prop- 
erty or  upon  the  People  within  the  State.  It  is  not  a  general,  but  a 
special  tax,  reaching  only  to  special  cases  and  affecting  only  a  special 
class  of  persons.  The  executors  in  this  case  do  not,  therefore,  in 
any  proper  sense,  claim  exemption  from  a  general  tax  or  a  common 
burden.  Their  claim  is  that  there  is  no  law  which  imposes  such  a 
tax  upon  the  property  in  their  hands  as  executors.  If  they  were 
seeking  to  escape  from  general  taxation,  or  to  be  exempted  from  a 
common  burden  imposed  upon  the  People  of  the  State  generally, 
then  the  authorities  cited  by  the  learned  counsel  for  the  People,  to 
the  effect  that  an  exemption  thus  claimed  must  be  clearly  made 
out,  would  be  applicable.  But  the  executors  come  into  court  claim- 
ing that  the  special  taxation  provided  for  in  the  law  of  1885  ^  is  not 
applicable  to  them,  or  the  property  which  tiiey  represent.  In  such 
a  case  they  have  the  right,  both  in  reason  and  in  justice,  to  claim 
that  they  shaJl  be  dearly  hrougkt  within  the  terme  qf  the  law 
before  they  shall  be  etdijected  to  ite  burdens.    It  is  a  well  established 

*Law8  of  1885,  chap.  488.— [Ref. 
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rtUe  that  a  ciUzen  cannot  he  wbjected  to  special  hirdena  without 
iJhe  clear  warrant  of  the  law.  The  following  authorities  f omiBh 
the  tme  role  applicable  to  such  a  case :  Cooley  on  Taxation  (2d  ed. 
^75);  United  States  v.  Wiggleworth*  (2  Story,  873);  Powers  v. 
Barney  (5  Blatch.  203);  United  States  v.  WaUs  (1  Bond,  583); 
Doe  y.  Snaith  (8  Bing.  152) ;  Oreen  r.  HoOiyioay  f  (101  Mass.  248)." 
This  decision  was  cited  and  reannounced  in  Matter  of  Vassar 
<127  K  Y.  1,  12),  where  it  was  said:  ''And  the  role  is  that 
4ftpecial  tax  laws  are  to  be  construed  strictly  against  the  government 
saxd  favorable  to  the  taxpayer,  that  a  citizen  cannot  be  subjected  to 
special  burdens  without  clear  warrant  of  law." 

So,  also,  in  Matter  of  Thome  (44  App.  Div.  8),  this  court,  Mr. 
Justice  Hatch  writing,  said  (p.  10) :  ''  The  right  to  impose  the  tax 
must  rest  upon  evidence  sufficient  in  probative  force  to  bring  it 
within  the  statute,  and  must  establish  a  case  from  which  the  law 
<^learly  authorized  its  imposition."  It  is  hardly  necessary  to  repeat 
that  with  the  exception  of  the  two  instruments  and  the  will  there  ia 
no  evidence  upon  which  to  base  a  finding  that  the  two  agreements 
were  contemporaneous  or  one  transaction. 

Another  principle  is  well  established.  Where  any  document  bear- 
ing a  date  has  been  proved,  the  presumption  is  that  it  was  made 
^n  the  day  on  which  it  bears  date.  (Chase's  Steph.  Dig.  Ev.  art. 
-85  ;  1  Greenl.  Ev.  [15th  ed.]  §  88,  note  b.)  This  presumption  not 
having  been  overcome  by  any  evidence  on  the  part  of  the  State,  it 
becomes  conclusive  that  the  two  agreements  were  executed  on  the 
<lays  of  their  date  respectively.  Then  there  is  no  evidence  to  justify 
^  finding  that  they  were  contemporaneous  and  intended  to  be  part 
and  parcel  of  one  transaction.  It  follows  that  the  transaction  of 
April  seventh,  which  included  the  delivery  of  the  certificate  of  stock 
to  Miss  Tefft,  was  complete  in  itself  and  that  she  became  the  abso- 
lute owner  of  the  stock  on  that  day.  For  an  agreement  of  marriage 
is  a  valid  consideration  for  such  an  agreement  and  transaction.  The 
rule  is  well  stated  in  6  American  and  English  Encyclopedia  of  Law 
^2d  ed.  p.  724) :  ^^  Marriage,  in  contemplation  of  law,  is  not  only  a 
valuable  consideration  for  a  contract  or  conveyance  between  the 
parties  to  it,  but  is  a  consideration  of  the  highest  value,  and  from 
motives  of  the  soundest  public  policy  is  upheld  with  a  strong  reso- 

^        *  United  Statei  ▼.  WiggUwxtrik.  f  ^'^'^^  ▼•  Holtoay, 
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Intion.  The  hasband  and  wife,  parties  to  snch  a  conveyance,  are, 
therefore,  deemed,  in  the  highest  sense,  purchasers  for  a  valuable 
-consideration.  *  *  *  It  is  upon  this  principle  that  ante-nnptial 
.«ettlements  are  upheld."  (See,  also,  Johnston  v.  Spicer,  107  N. 
T.  185 ;  Magniao  v.  Thompson^  7  Pet.  848.) 

I  do  not  consider  that  the  statute  has  reference  to  transfers  made 
npon  a  valuable  consideration,  but  that  it  relates  merely  to  volun- 
tary transfers  without  consideration,  for  the  tax  is  not  one  upon 
property,  but  upon  the  right  of  succession.  {Matter  qfDov)S,  167 
iN.  Y.  227.)  A  payment  of  an  obligation  dependent  upon  a  valu- 
able consideration  is  not  a  succession  in  any  sense.  In  this  case  the 
transfer  was  made  eight  years  before  the  death  of  Miller.  There  is 
no  evidence  that  Miller  was  in  ill-health  or  that  there  was  any  con- 
•dition  of  affairs  to  suggest  or  invite  the  contemplation  of  death.  It 
was  rather  made  in  contemplation  of  life  and  for  a  definite  purpose, 
-that  of  providing  a  means  of  mutual  support  for  himself  and  his 
intended  wife.  There  is  not  a  suggestion  of  any  intent  to  evade 
the  provisions  of  the  Transfer  Tax  Act  unless  it  shall  be  decided 
that  the  two  instruments  were  contemporaneous,  and  that  I  have 
already  discussed.  The  income  was  to  be  devoted  to  the  mutual 
support  of  husband  and  wife.  Miss  Tefft  had  an  immediate  and 
undivided  interest  in  joinder  with  Miller  to  every  dollar  of  income 
of  the  trust  fund  and  was  the  absolute  owner  of  the  principal,  sub- 
ject to  the  trust.  In  other  words,  being  absolute  owner  by  the 
agreement  of  April  seventh  by  the  agreement  of  April  eighth  she 
-continued  vested  with  the  present,  although  not  with  the  exclusive 
right  of  enjoyment  of  the  stock  and  its  income.  This  is  not  within 
the  purview  of  the  Transfer  Tax  Act. 

But  the  State  contends  and  the  surrogate  holds  that  the  instru- 
ment of  April  seventh  is  illuminated  and  is  to  be  interpreted  by  the 
'2d  clause  in  the  will  of  the  testator  above  dted.  To  give  the  will 
.any  such  effect  would  be  to  violate  the  settled  canon  of  law  that  no 
act  or  declaration  of  a  grantor  subsequent  to  his  transfer  of  prop- 
<erty  can  affect  the  rights  of  the  grantee.  A  declaration  of  a 
grantor  to  be  effective  must  be  made  while  he  is  owner  and  in  pos- 
4session  of  the  property,  and  the  act  must  precede  or  be  contempo- 
raneous with  the  principal  act.  (1  Oreenl.  Ev.  §  110 ;  Chase's 
iSteph.  Dig.  Ev.  art.  3.) 

App.  Div.— Vol.  LXXVII.        31 
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Neither  can  it  be  said  that  the  trust  agreement  of  April  eighth  ir 
contemporaneous  with  the  agreement  of  April  seventh.  The  title 
of  Miss  Tefft  to  the  stock  was  complete  and  absolute  on  April 
seventh.  The  instrument  was  accompanied  by  a  delivery  of  the 
certificate  of  stock.  The  affidavit  of  Elisha  H.  Miller  shows  that 
the  agreement  of  April  eighth  was  not  executed  until  the  next  day. 
We  must  not  lose  sight  of  the  fact  that  we  are  searching  for  the 
intention,  not  of  Miss  Tefft,  but  of  Miller  in  the  transaction.  If 
there  was  nothing  more  than  the  transfer  of  April  seventh  to  inter- 
pret could  it  be  even  suggested  that  the  transfer  was  made  in  con- 
templation of  the  death  of  Miller,  or  that  it  was  not  founded  upon, 
a  valuable  consideration  and  was  absolute  and  completed  !  Prob- 
ably death  is  the  last  thing  in  the  mind  of  an  expectant  bridegroonu 
There  is  only  the  instrument  of  April  eighth  which  casts  a  shadow 
of  a  doubt  upon  the  completeness  of  the  transaction  of  April 
seventh,  and  that,  in  my  opinion,  was  not  contemporaneous  with  the 
agreement  of  April  seventh  and  was  not  intended  to  be.  There  ia 
no  evidence  from  which  any  such  intent  can  be  inferred. 

Miss  Tefft,  being  then  the  absolute  owner  of  the  stock,  could 
make  such  pledge,  division  or  disposition  of  it  and  its  income  as  she 
saw  fit,  without  regard  to  the  Transfer  Tax  Act.  It  is  immaterial 
what  was  her  intention  unless  there  is  evidence  sufficient  to  support 
a  finding  that  the  two  agreements  were  parts  of  one  transaction 
and  were  made  in  contemplation  of  Miller's  death  and  to  defeat  the 
operation  of  the  statute.  The  death  of  Miller  was  but  an  incident 
in  the  matter  contained  in  the  agreement  of  April  eighth.  It  waa 
not  of  its  substance.  It  merely  fixed  a  date  when  any  interest  of 
Miller  in  the  income  was  to  cease.  He  had  no  interest  in  the  prin- 
cipal unless  he  survived  Miss  Tefft  There  was  no  transfer  to  him 
of  the  absolute  title  of  the  stock  in  the  agreement  of  April  eighth. 
True  the  legal  title  of  the  stock  was  transferred  to  Miller,  but  it  waa 
on  a  specified  trust,  and  no  disposition  of  it  could  be  made  by  him 
except  ^^  subject  to  the  approval "  of  Miss  Tefft 

By  the  agreement  of  April  eighth  Miss  Tefft  devoted  the  income 
to  the  ^^  mutual  use  "  of  herself  and  her  intended  husband.  Being 
absolute  owner  she  had  the  right  to  do  so.  But  this  is  not  to  say 
that  the  agreement  affords  any  evidence  that  Miller  transferred  the 
stock  to  her  on  April  seventh  in  contemplation  of  his  death.    The 


Digitized  by 


Google 


MATTER  OP  MILLER.  483 

App.  Div.]  SbCOKD  DEPA.RTHBNT,  DECEMBER  TeBM,  1903. 

transfer  of  April  seventh  to  her  was  not  intended  "  to  take  effect  in 
possession  or  enjoyment  at  or  after "  his  death.  Both  possession 
and  enjoyment  were  transferred  to  her  absolutely  in  prvBsenti  by 
the  language  of  the  transfer  of  April  seventh,  and  were  not  post- 
poned until,  or  in  any  sense  dependent  upon,  his  death. 

In  Matter  of  Brwndreth  (169  N.  T.  437)  it  was  said  by  the 
court,  Judge  Cullen  writing,  that  the  Brandreth  *^  transfer  became 
subject  to  taxation,  if  at  all,  when  it  was  made,  and  no  subsequent 
transfers  made  by  the  parties  could  relieve  it  from  such  liability." 
I  think  the  converse  of  the  proposition  is  equally  true,  and  that  the 
transfer  to  Miss  Tefft,  being  made  on  April  seventh,  for  a  valuable 
consideration  and  absolutely,  the  subsequent  agreement  of  Miller 
with  Miss  Tefft  does  not  make  the  transfer  of  April  seventh  subject 
to  the  transfer  tax. 

The  respondent's  counsel  relies  npon  three  cases,  Matter  of 
Green  (158  N.  Y.  223);  Matter  of  Bostwick  (160  id.  489),  and 
Matter  of  Bram,dreth  (169  id.  437).  They  do  not  apply  to  the  case 
at  bar.  In  the  Green  case  the  property  was  delivered  by  the 
owner  to  a  trustee  under  an  instrument  purporting  to  assign  it  to 
the  trustee  to  collect  the  income  and  apply  it  to  the  sole  use  of  the 
grantor  during  his  life,  and  after  the  grantor's  death  to  distribute  it 
among  remaindermen.  The  court  said,  through  Judge  O'Bbien  : 
^^  The  death  of  the  donor  was  the  event  which  made  the  transfer 
complete  and  effective,  and  secured  to  the  nieces  the  possession  and 
enjoyment  of  the  property."  In  the  case  at  bar  the  transfer  by 
Miller  to  Miss  Tefft  was  absolute  under  the  agreement  of  April 
seventh,  and  was  not  dependent  on  the  agreement  of  April  eightk 

So  in  the  Bostmck  case  the  trust  deed  was  the  act  of  the  testa- 
tor, and  he  was  therein  authorized  to  revest  himself  with  the  owner- 
ship of  the  property  and  to  dispose  of  it  as  effectually  as  he  might 
previously  have  done  without  any  right  in  the  grantee  to  control 
his  acts.  Thus  also  in  the  Brandreth  case,  the  grantor  made  a  gift 
of  stock  to  his  four  daughters,  and  transferred  it  to  them  upon  the 
condition  that  he  should  receive  all  the  dividends  during  his  life- 
time, with  the  right  to  vote  on  the  stock  as  though  no  transfer  had 
been  made. 

In  all  these  cases  the  grant  was  made  by  the  testator ;  the  act  was 
exclusively  his.    There  was  no  previous  and  absolute  transfer  of 
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the  property  to  the  grantee  and  no  transfer,  except  by  the  instra- 
mentfi  which  reserved  rights  to  him  inconsistent  with  the  idea  of 
ownership  nntil  the  death  of  the  grantor.  In  the  case  at  bar  the 
transfer  of  the  stock  to  Miss  Tefft  was  complete  and  absolute,  with- 
out any  reservation  whatever,  on  April  seventh.  Whatever  occurred 
thereafter  was  not  the  sole  act  of  Miller.  The  transfer  of  April 
eighth  was  by  Miss  Tefft  to  Miller,  and  not  by  Miller  to  her. 

I  cannot  escape  the  conclusion  that  the  learned  surrogate  was  in 
error  in  holding,  on  the  sole  evidence  of  the  two  agreements  and  the 
will,  that  the  two  agreements  were  contemporaneous  and  parts  of 
one  transaction,  and  were  made  in  contemplation  of  the  death  of 
Miller  and  to  avoid  the  imposition  of  a  transfer  tax. 

It  follows  that  his  decree  should  be  reversed. 

All  concurred. 

Decree  of  the  Surrogate's  Court  of  Dutchess  county  reversed, 
with  ten  dollars  costs  and  disbursements. 


H.  Yan  Rensselaer  Kennedy,    Appellant,    v.  The  Mikeoul, 
Hempstead  and  Feeepost  Tbactiok  Company,  Respondent. 

Bailroad — action  to  retrain  the  cmittruction  of  iti  road  by  an  abutting  cwn&r^ 
deicription  in  a  deed  — proqf  (u  to  the  title  to  the  fee  of  a  highway. 

Upon  the  trial  of  an  action  brought  by  the  owner  of  property  abutting  upon  the 
east  side  of  Freeport  road  in  the  town  of  Hempstead,  Nassau  county,  to  enjoin 
the  construction  and  maintenance  of  a  street  surface  raiboad  upon  the  easterly 
half  of  the  highway  in  front  of  his  premises,  it  appeared  that  the  plaintiff's 
title  was  derived  under  a  deed  executed  in  1898  by  Laura  A.  Duryea  and  her 
husband.  This  deed  contained  the  following  description:  "Beginning  at  a 
point  on  the  North  EaeieHy  tide  of  the  Babylon  Turnpike  (eo  catted)  at  a  point 
intereecting  the  land  of  J,  Tompkine;**  thence  by  various  courses  and  distances 
"  until  it  oomee  to  the  North  eaUerly  aide  cf  the  Babylon  Turnpike  (so  called); 
thence  along  aaid  Turnpike  North  forty -five  degrees,  forty-one  minutes  West 
one  thousand  one  hundred  and  fifty -nine  feet;  t?ience  along  eaid  Turnpike  North 
forty-six  degrees,  forty-nine  minutes  West  one  hundred  and  thirty  and  three 
tenths  feet;  thence  etiU  along  eaid  lurnpike  North  fifty-four  degrees  three 
minutes  West  three  hundred  and  sixty-two  and  three  tenths  feet  to  the 
point  or  place  of  beginning.  Containing  within  said  bounds  twenty-three 
8612.^''10000  acres  of  land  be  the  same  more  or  less.  Together  with  all  the 
rights  of  the  Grantor  in  and  to  said  Babylon  Turnpike,"  etc. 
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Mrs.  Duryea's  title  was  derived  under  deeds  from  Joseph  S.  Morrell  and  Joseph 
£.  Tompkins. 

The  Morrell  deed,  which  was  executed  in  1873,  described  the  land  as  "lying 
on  the  easterly  side  of  the  Highway  "  and  bounded  '*  Westerly  by  said  Turn- 
pike Road."  It  also  described  the  premises  as  follows:  "  Beginning  at  the 
JSauthwefteny  comer  thereof  on  the  easterly  side  of  the  Highway  formerly  known 
as  the  Bouth  Oyster 'Bay  Turnpike  Road  adjoining  land  of  Joseph  E.  Tomp- 
kins and  at  a  locust  stake  driven  in  the  ground,  and  running  thence  a^ng  said 
Hightoay  South  fifty -five  degrees  and  twenty-five  minutes  East  three  hundred 
and  twenty  feet  and  three  tenths  of  a  foot;  thence  still  along  said  highway  South 
forty -seven  degrees  and  forty-five  minutes  East,  one  hundred  and  thirty  feet 
and  three  tenths  of  a  foot;  thenee  still  along  said  highway/'  etc. 

The  Tompkins  deed,  which  was  executed  in  1874,  described  the  premises  as  fol- 
lows: "All  that  certain  piece  or  parcel  of  land  situated  near  the  Village  of 
Hempstead  and  in  the  Town  of  Hempstead  aforesaid  and  on  the  Nbrtherty  side 
of  the  old  Babylon  Turnpike,  and  bounded  as  follows,  viz. :  Beginning  at  a  locust 
stake  and  running  along  the  Northerly  side  of  the  Babylon  Turnpike,**  etc. 

It  was  not  shown  that  Mrs.  Duryea's  grantors  ever  had  any  title  to  the  highway 
or  any  reserved  right  therein,  but  it  appeared  that  the  amount  of  land  included 
in  the  description,  according  to  lines  and  courses,  contained  in  the  deed  from 
Mrs.  Duryea  to  the  plaintiff  corresponded  with  the  amount  stated  in  the  deed, 
while  if  the  eastern  half  of  the  highway  was  included,  the  acreage  would 
exceed  that  named  in  the  deed  by  one  and  fourteen  one-hundredths  acres. 

Sidd,  that  neither  the  deeds  to  Mrs.  Duryea  nor  the  deed  from  the  Utter  to  the 
plaintiff  conveyed  the  easterly  half  of  the  highway,  and  that  the  complaint 
was  properly  dismissed. 

Appeal  by  the  plaintiff,  H.  Van  Rensselaer  Kennedy,  from  a 
judgment  of  the  Sapreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  Nassau  on  the  24th  day 
of  April,  1902,  upon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  Kassau  Special  Term,  dismissing  the  complaint  upon  the 
merits. 

K  H.  Vcm  Vechten^  for  the  appellant. 

Attgvstvs  Van  Wych  \Jams8  A.  MacElhinny  with  him  on  the 
brief],  for  the  respondent. 

Goodrich,  P.  J. : 

The  plaintiffs  action  is  to  enjoin  the  defendant,  a  street  surface 
railroad  corporation,  from  constructing  and  maintaining  a  railroad 
in  front  of  his  property  on  the  east  side  of  Freeport  road  in  the 
town  of  Hempstead,  Nassau  county,  and  from  interfering  with  him 
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in  remonng  the  road  constructed  by  the  defendant;  to  recorer 
damages  occasioned  to  the  plaintiff  by  the  construction  of  the  nul- 
road,  and  also  to  have  the  construction  of  the  railroad  declared 
illegal  and  its  maintenance  a  nuisance  inflicting  special  injury  and 
damage  upon  him. 

The  plaintiff  is  the  owner  of  a  tract  of  land  on  the  easterly  side 
of  the  highway,  containing  about  twenty-three  and  thirty-six  one- 
hundredth  acres  of  land,  more  or  less,  with  a  frontage  upon  the 
road  of  about  sixteen  hundred  and  fifty-one  feet.  He  also  claims 
the  ownership  of  the  fee  of  the  easterly  half  of  the  highway  m 
front  of  his  premises.  Upon  this  part  of  the  highway  the  defend- 
ant was  constructing  the  street  railroad  which  the  plaintiff  seeks  to 
enjoin. 

Plaintiff's  title  is  under  a  deed  executed  in  1893  by  Laura  A. 
Duryea  and  her  husband,  containing  the  following  description  : 

'^  Beginning  at  a  point  on  the  North  Easterly  side  of  the  BahyUm 
Turnpike  {so  called)  at  a  point  intersecting  the  land  of  J.  Tomp- 
kinSy  thence  North  thirty-five  degrees,  thirty  minutes  East  three 
hundrel  and  fourteen  and  eight  tenths  feet  along  land  of  said 
Tompkins  until  it  comes  to  the  land  of  J.  K.  Boyd,  deceased,  thence 
North  seventy-four  degrees,  twenty-six  minutes  East,  six  hundred 
and  ninety-five  and  seven  tenths  feet  along  said  Boyd's  land  until  it 
comes  to  the  land  of  William  Powell ;  thence  along  the  land  of 
William  Powell  Soutli  twenty-four  degrees,  forty-eight  minutes 
East,  five  hundred  and  eighty-seven  and  seven  tenths  feet ;  thence 
along  the  land  of  said  Powell  South  twenty-two  degrees,  thirty-two 
minutes  East  one  hundred  and  eighty-two  and  five  tenths  feet; 
thence  still  along  said  Powell's  land  South  thirty  degrees,  four 
minutes  East,  six  hundred  and  fifty-four  and  three  tenths  feet  until 
it  comes  to  the  land  of  H.  Duryea ;  thence  along  said  Duryea's  land 
South  forty-four  degrees  fifteen  minutes  West,  three  hundred  and 
ninety-four  and  six  tenths  feet  until  it  comes  to  the  North  easterly 
side  of  the  Babylon  Turnpike  (so  called) ;  thence  along  said  Turn- 
pike North  forty-five  degrees,  forty-one  minutes  West  one  thousand 
one  hundred  and  fifty-nine  feet ;  thence  along  said  Turnpike  North 
forty-six  degrees,  forty-nine  minutes  West  one  hundred  and  thirty 
and  three  tenths  feet ;  thence  still  along  said  Turnpike  North  fifty- 
four  degrees  three  minutes  West  three  hundred  and  sixty-two  and 
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three  tenths  feet  to  the  point  or  place  of  beginning.  Containing 
within  said  bounds  twenty-three  3612x^10000  acres  of  land  be  the 
same  more  or  less.  Together  with  all  the  rights  of  the  Grantor  in 
imd  to  said  Babylon  Turnpike,"  etc. 

Mrs.  Duryea's  title  was  under  two  deeds,  one  from  Joseph  S. 
Morrell,  dated  April,  1873,  wherein  the  land  was  described  as 
"  lying  on  the  easterly  side  of  the  Highway  y^^  and  bounded  "  Northerly 
by  land  now  or  formerly  belonging  to  Townsend  B.  Pettit ;  Easterly 
and  Southerly  by  land  formerly  belonging  to  James  Powell  and 
Westerly  by  said  Tv/rnpike  Hood  and  as  containing  within  said  bounds 
twenty-eight  acres  more  or  less.  Which  said  farm  or  tract  accord- 
ing to  a  recent  survey  thereof  made  by  James  J.  Matthews,  is 
bounded  and  described  as  follows,  to  wit : 

*'  Beginning  at  the  Southwesterly  comer  thereof  on  the  easterly  side 
of  the  Highway  formerly  known  as  the  South  Oyster  Bay  Turnpike 
Road  adjoining  land  of  Joseph  E.  Tompkins  and  at  a  locust  stake 
driven  in  the  groundj  and  running  thence  along  sadd  Highway 
South  fifty-five  degrees  and  twenty-five  minutes  East  three  hundred 
and  twenty  feet  and  three  tenths  of  a  foot ;  thence  stiU  aUmg  said 
highway  South  forty-seven  degrees  and  forty-five  minutes  East,  one 
hundred  and  thirty  feet  and  three  tenths  of  a  foot ;  th&nce  stUl 
along  said  highway  South  fortynsix  degrees,  and  forty-one  minutes 
East  one  thousand  one  hundred  and  fifty-seven  feet  to  land  of 
Stewart  S.  Haff,  thence  along  said  land  North  seventy-one  degrees, 
and  thirty-four  minutes  East,  three  hundred  and  ninety  feet  and 
seven  tenths  of  a  foot  to  land  of  William  Powell ;  thence  along  said 
Powell's  land  North  thirty-one  degrees,  and  thirty-six  minutes  West, 
six  hundred  and  thirty-four  feet  and  eight  tenths  of  a  foot ;  thence 
still  along  said  land  North  twenty-nine  degrees,  and  thirty-eight 
minutes  West,  two  hundred  and  eight  feet  and  four  tenths  of  a  foot ; 
thence  still  along  said  land  North  twenty-three  degrees,  and  twenty- 
one  minutes  West,  one  hundred  and  eighty-two  feet,  and  four  tenths 
of  a  foot ;  thence  still  along  said  land  North  twenty-five  degrees  and 
forty-four  minutes  West,  five  hundred  and  eighty-seven  and  one-half 
feet  to  land  of  Nicholas  Degroot ;  thence  along  said  land  and  land 
of  Joseph  E.  Tompkins  South  seventy-three  degrees  and  twenty-nine 
minutes  West,  eight  hundred  and  twenty-eight  feet  and  eight  tenths 
of  a  foot ;  thence  along  said  land  of  said  Joseph  E.  Tompkins,  South 
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foar  degrees  and  forty-two  minntes  West  two  handred  and  fortj-six 
and  one-half  feet  to  the  highway  aforesaid  at  the  point  of  B^nning.'^ 

The  other  deed  was  from  Joseph  E.  Tompkins  to  Mrs.  Duryea^ 
dated  May  25,  1874,  and  contained  the  following :  ^^  All  that  cer- 
tain piece  or  parcel  of  laud  situated  near  the  Village  of  Hempstead 
and  in  the  Town  of  Hempstead  aforesaid  and  on  the  Northerly  side 
of  the  did  Babylon  Turnpike^  and  bounded  as  follows,  viz. :  Begin- 
ning at  a  locust  stake  and  running  along  ike  Northerly  side  of 
the  Babylon  Turnpike  as  aforesaid  North  fifty-five  degrees  and 
twenty-five  minutes,  West  forty-one  and  seven  tenths  feet  to  land  of 
said  Joseph  E.  Tompkins ;  thence  along  the  said  Joseph  E.  Tomp- 
kin's  land  North  thirty-four  degrees  and  thirty-five  minutes,  East 
seventy-one  and  six  tenths  feet  to  land  of  the  aforesaid  Laura  D. 
Duryea ;  thence  along  the  said  Laura  D.  Dnryea's  land  South  four 
degrees  and  forty-two  minutes  West  eighty-two  and  eight  tenths 
feet  to  the  place  of  beginning.  Containing  One  thousand  fonr 
hundred  and  ninety-two  and  eight  tenths  square  feet" 

I  have  italicized  the  portions  of  the  descriptions  which,  in  my 
view,  must  control  our  decision. 

The  plaintiff  contends  that  under  these  deeds  his  grantor,  Mrs* 
Duryea,  was  the  owner  of  the  fee  of  the  easterly  half  of  the  high- 
way and  that  under  the  description  of  her  deed  to  him,  especially 
under  the  clause,  ^^  Together  with  all  tlie  rights  of  the  Grantor  (that 
is,  Mrs.  Duryea)  in  and  to  said  Babylon  Turnpike,"  he  is  the  owner 
of  the  fee  of  the  easterly  half  of  the  highway,  and  the  validity  of 
this  claim  is  the  question  involved  in  this  appeal. 

The  court  at  Special  Term  decided  that  while  the  plaintiff  was 
owner  of  the  property  east  of  the  highway  he  was  '^  not  the  owner 
of  the  fee  of  that  part  of  the  highway  known  as  the  Freeport  road,  or 
Greenwich  street,  which  lies  easterly  of  the  centre  line  of  said  high- 
way in  front  of  the  property  owned  by  him,"  and  dismissed  the 
complaint,  saying :  ^'  The  action  being  founded  upon  an  alleged  tres- 
pass upon  real  property  of  the  plaintiff  it  follows  that  the  complaint 
must  be  dismissed  upon  the  merits." 

In  Kings  County  Fire  Ins.  Co.  v.  Stevens  (87  N.  Y.  287)  there 
was  a  deed  conveying  land  on  the  '^  southerly  side  of  the  Wallaboat 
bridge  road."  After  running  certain  courses  and  distances  the  line 
ran  "  five  hundred  and  ninety-four  feet  to  the  Wallabout  bridge 
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road/'  and  from  thence,  '^  along  said  road,  twelve  hundred  and 
twenty  feet  to  the  place  of  beginning."  The  court  said  (pp.  291,. 
292) :  ^^  It  is  generally  conceded  that  a  grantor  of  land  abutting  oa 
a  highway  may  reserve  the  highway  from  his  grant.  But  the  pre- 
sumption in  every  case  is,  that  the  grantor  did  not  intend  to  retain, 
the  highway,  and  such  reservation  will  not  be  adjudged,  except 
when  it  clearly  appears  from  the  language  of  the  conveyance  that 
such  reservation  was  intended.  But  what  language  will  be  sufficient 
to  exhibit  such  intent,  is  the  point  of  difficulty,  upon  which  courts. 
have  differed.  *  *  *  In  the  case  before  us  the  starting  point 
of  the  description  is  on  the  southerly  side  of  the  Wallabout  bridge 
road,  and  the  exact  point  of  beginning  is  fixed  by  the  reference  to 
the  lands  of  Skillman.  The  other  lines  are  described  by  courses, 
and  distances,  and  the  third  course  gives  the  length  of  that  line  in 
feet,  to  the  road,  which  we  think  fairly  imports  that  the  measure- 
ment is  to  the  side  of  the  road,  and  the  fourth  course  is  along  the 
road,  etc.,  to  the  place  of  beginning.  We  think  the  road-bed  was- 
excluded  by  the  terms  of  the  description,  within  the  cases  of  JaoJ^ 
son  V.  Hatha/voay  (15  Johns.  447)  ;  English  v.  Bremum  (60  N.  Y. 
609) ;    Whites  Bank  of  Buffalo  v.  NiohoU  (64  id.  66)." 

In  the  case  last  cited  it  was  said  (p.  70) :  "  Whether  a  grant  of 
lands  bounded  by  a  street,  highway  or  running  stream,  extends  ta 
the  center  of  such  street,  highway  or  stream,  or  is  limited  to  the 
exterior  line  or  margin  of  the  same,  depends  upon  the  intent  of  the 
parties  to  the  grant  as  manifested  by  its  terms,  so  that  the  question 
as  to  the  true  boundary  is,  in  all  cases,  one  of  interpretation  of  the 
deed  or  grant."  The  deed  under  which  title  was  claimed  described 
the  property  as  beginning  on  the  northwesterly  line  of  a  street,  inter- 
secting the  northeasterly  line  of  another  street,  and  thence  along- 
the  line  of  Carolina  street  to  the  place  of  beginning.  The  court 
said  (pp.  71,  72):  '^  Although  the  highway  is  in  one  sense  a  monu- 
ment, it  is  regarded  as  a  line,  and  the  center  of  the  highway  in  such 
case  is  regarded  as  the  true  boundary  indicated,  as  is  the  case  when 
a  tree,  stone  or  other  similar  object  is  designated  as  a  monu- 
ment; the  center,  in  the  absence  of  any  other  indication,  ia 
regarded  as  giving  the  true  boundary  or  limit  of  the  grant. 
{Berridge  v.  Ward^  10  C.  B.  [N.  S.]  400;  WaUace  v.  Fee,  50 
N.  Y.  694;  Perrin  v.  JT.   Y.  C.  B.  B.   Co,,  36  id.  120;  Bis- 
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^ell  Y.  The  Same*  28  id.  61 ;  Banks  v.  Ogden,  2  Wall.  67.)  But 
when  the  words  dearly  indicate  an  intention  to  exclnde  from  the 
operation  of  the  grant  the  soil  of  the  highway,  it  is  equally  well 
settled  that  it  does  not  pass,  and  the  grantor  retains  the  title,  subject 
only  to  any  easement  which  may  exist  in  the  public  or  in  the  grantee 
of  the  adjacent  lands.  {Marquis  ofSaHsbury  y.  G.  JT.  Railway  Co.^ 
6  C.  B.  [N.  S.],  174 ;  Jackson  v.  Hathaway,  15  J.  R.  447 ;  Smith  v. 
Slooomby  9  Gray,  36 ;  Scboken  Land  and  Improvement  Co.  v.  Jjsr- 
rigany  81  N.  J.  Law  Eep.  16.)  The  grant  under  which  the  defend- 
ant claims  title,  describes  the  granted  premises  as  commencing  at  the 
intersection  of  the  exterior  lines  of  two  streets,  of  which  Garden  street 
is  one,  and  so  as  necessarily  to  exclude  the  soil  of  the  street.  The 
point  thus  established  is  as  controlling  as  any  monument  would  have 
been,  and  must  control  the  other  parts  of  the  description ;  all  the 
lines  of  the  granted  premises  must  conform  to  the  starting  point 
thus  designated,  so  that  while  bat  for  this  designation  of  the  com- 
mencement of  the  survey  or  boundary,  the  lines  along  Garden  street 
and  Carolina  street  might,  within  the  general  principles  before 
referred  to,  be  carried  to  the  center  of  those  streets  respectively, 
they  are  necessarily  confined  to  the  exterior  lines  of  the  streets,  so 
as  to  connect  at  this  starting  point.  The  precise  point  was  decided 
by  this  court.    {English  v.  Brennanj  60  N.  Y.  [Mem.]  609.)" 

Applying  these  authorities  to  the  case  at  bar,  we  find  that  the 
description  of  the  plaintiff's  deed  specifies  a  definite  point  from 
which  the  lines  of  the  plot  are  run.  It  is  a  point  on  the  northeast- 
erly side  of  the  turnpike  ^^  at  a  point  intersecting  {sic)  the  land  "  of 
Tompkins.  From  that  point  the  description  proceeds  by  courses 
and  distances  ^^  until  it  (the  line)  comes  to  the  North  easterly  side  of 
the  Babylon  Turnpike,"  then  in  three  courses,  each  time  stated  to  be 
^^  thence  along  said  Turnpike,"  '^  to  the  point  or  place  of  b^inning," 
that  is,  the  point  already  specified  on  the  northeasterly  side  of  the 
turnpike.  If  the  description  had  used  the  words  ^^  along  the  north- 
easterly side  of  the  turnpike,"  it  is  clear  that  the  highway  would 
have  been  excluded.  But  it  seems  to  me  clear  that,  under  the 
decisions  cited,  the  language  of  the  description  in  the  plaintiff's 
-deed  excludes  the  idea  that  there  was  any  intent  to  include  the 
bighway. 

*BimU  V.  JV.  r.  C.  RR  Co. 
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The  only  donbt  that  arises  in  mj  mind  is  occasioned  by  the  use 
of  the  words  "  Together  with  all  the  rights  of  the  Grantor  (Mrs. 
Daryea)  in  and  to  said  Babylon  Turnpike."  This  necessitates  a 
reference  to  the  deeds  to  Mrs.  Duryea,  in  order  to  see  whether  she 
had  any  right  or  interest  in  the  highway. 

In  the  deed  from  Mrs.  Daryea  to  the  plaintiff  the  description  is 
of  a  tract  on  the  easterly  side  of  the  highway  '^  Beginning  at  a  point 
on  the  North  Easterly  side  "  of  the  turnpike,  "  at  a  point  intersect- 
ing {sic)  the  land  of  J.  Tompkins,"  and  running  by  courses  and 
distances  until,  by  a  line  of  specified  length,  ^'it  comes  to  the 
North  easterly  side"  of  the  turnpike. 

The  beginning  of  the  description  in  the  Morrell  deed  to  Mrs. 
Duryea  is  more  precise.  It  reads  ^'  on  the  easterly  side  of  the  High- 
way *  *  *  and  at  a  locust  stake  driven  in  the  groundj^  thence 
running  "  along  said  Highway  "  and  returning  a  specified  number 
of  feet  "  to  the  highway  aforesaid  at  the  point  of  Beginning."  The 
length  of  the  front  of  the  premises  along  the  highway  in  this  deed 
is  stated  to  be  1,607  feet. 

The  second  deed  to  Mrs.  Duryea,  that  is,  the  deed  from  Tomp- 
kins, also  describes  the  property  as  being  on  the  northerly  side  of 
the  highway,  '^  Beginning  at  a  locrist  stake  and  running  along  the 
Northerly  side  of  the  Babylon  Turnpike  *  *  *  forty-one  and 
seven  tenths  feet,"  etc.,  returning  a  given  number  of  feet  ^^  to  the 
place  of  beginning." 

Thus  in  each  of  the  deeds  to  Mrs.  Duryea,  the  grantor  of  the 
plaintiff,  there  is  a  fixed  and  definite  point  marked  by  a  locust  stake 
on  the  easterly  or  northerly  side  of  the  highway  as  a  monument,  at 
which  the  description  commences  and  to  which  it  returns.  The  use 
of  this  locust  stake  as  a  monument,  in  connection  with  the  other 
words  of  the  description  above  quoted,  would  seem  to  manifest  the 
intention  of  the  grantors  that  such  stake  and  not  the  center  of  the 
highway  should  be  the  monument  of  the  description  (See  Whitens 
Bank  of  Buffalo  v.  Nichols^  suprd)^  and  thus  to  exclude  the  high- 
way from  the  land  conveyed  by  such  deeds. 

There  are  no  previous  deeds  in  evidence.  It  is  not  shown  that 
either  Morrell  or  Tompkins,  Mrs.  Duryea's  grantors,  ever  had  any 
title  to  the  highway  or  any  reserved  right  therein.  The  mere 
recital  of  the  reservation  of  rights  cannot  create  rights  which  are 
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not  proven  to  exist.  It  was  incnmbent  on  the  plaintifi  to  prove,  by 
going  back  even  to  the  original  patentee  or  donee,  that  at  some  time 
some  one  of  hie  predecessorB  had  title  to  the  land  ander  the  high- 
way. {MiUer  v.  Long  Island  H.  H.  Co.j  71  N.  T.  380.)  In  the 
present  case  the  plaintiff  has  failed  to  prove  that  his  grantor  or  any 
predecessor  in  title  ever  had  any  rights  in  the  highway. 

In  addition  to  this,  as  shown  in  the  calcalation  set  out  in  the 
respondent's  brief,  the  accuracy  of  which  is  not  challenged  in  the 
appellant's  answering  brief,  the  amount  of  land  included  in  the 
description,  according  to  lines  and  courses,  is  twenty-three  and 
thirty-five  one-hundredths  acres,  which  is  the  amount  of  land  stated 
to  be  conveyed  in  the  latter  part  of  the  description  in  the  plaintiff's 
deed.  This  area  excludes  the  highway.  The  inclusion  of  the  high- 
way would  add  an  acreage  of  one  and  fourteen  one-hundredths^ 
making  in  all  twenty-four  and  forty-nine  one-hundredths  acres,  and 
this  exceeds  the  amount  named  in  the  deed.  This  method  of  refer- 
ring by  way  of  explanation  to  the  quantity  of  land  called  for  by  the 
courses  and  distances  named  in  a  deed  was  used  by  the  court  in 
Higinboikam  v,  Stoddard  (72  N.  Y.  94),  referred  to  in  Wataon  v. 
City  of  New  York  (67  App.  Div.  673),  where  the  court,  Mr.  Jus- 
tice Hatch  writing,  said  (p.  580) :  '^  Where  a  specific  quantity  of 
land  is  located  by  precise  measurements,  such  measurements  may  be 
laid  hold  of  as  evidencing  the  intent  of  the  parties,  and  will  be  con- 
trolling of  the  center  of  the  street  as  a  monument,  when  it  appears 
that  the  quantity  of  the  land  within  such  boundary  evidently 
answers  to  the  intention  of  the  parties." 

There  is  no  evidence,  therefore,  upon  which  to  sustain  the  con- 
tention of  the  plaintiff  that  his  grantor,  Mrs.  Duryea,  was  or  that  he 
is  the  owner  of  the  fee  of  the  easterly  half  of  the  highway. 

As  an  abutter,  the  plaintiff  is  not  entitled  to  an  injunction  restrain- 
ing the  construction  of  a  railroad  authorized  by  the  State.  {Fobes 
V.  H.,  W.  (&  O.  H.  R.  Co.,  121  N.  Y.  505 ;  Case  v.  County  of 
Cayuga,  88  Hun,  59;  Fries  v.  N.  Y.  cfe  Harlem  R.  R.  Co.,  169 
N.  Y.  270.)  In  the  last  case  it  was  said  (pp.  276,  277) :  "  The  law 
is  well  settled  in  this  State  that  where  the  property  of  an  abutting 
owner  is  damaged,  or  even  his  easements  interfered  with  in  conse- 
quence of  the  work  of  an  improvement  in  a  public  street  conducted 
under  a  lawful  authority,  he  is  without  remedy  or  redress,  even 
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though  no  provision  for  compensation  is  made  in  the  statute. 
Whatever  detriment  the  improvement  may  be  to  the  abutter  in 
43nch  cases,  is  held  to  be  damnum  absque  injuria.^^    (Citing  cases.) 

It  follows  that  the  plaintiff  has  not  established  by  evidence  any 
title  to  or  possession  of  the  easterly  half  of  the  highway  and  is  not 
entitled  to  an  injunction  or  to  the  relief  demanded. 

The  judgment  should  be  affirmed. 

All  concurred. 

Judgment  affirmed,  with  costs. 


FsANois  F.  MoNTENES,  Respondent,  v.  Mbtkopolttan  Street  Rail- 
way Company,  Appellant. 

Judicial  notice  actothe  time  of  tunrise  and  tunnt. 

The  court  will  take  judicial  notice  of  the  time  of  the  rising  or  setting  of  the  sun 
on  any  given  day,  and  may,  where  such  question  is  material,  consult  the 
almanac,  not  strictly  as  evidence,  but  for  the  purpose  of  refreshing  the  mem- 
ory of  the  court  and  jury. 

Appeal  by  the  defendant,  the  Metropolitan  Street  Railway 
Company,  from  a  judgment  of  the  Municipal  Court  of  the  city  of 
New  York,  borough  of  Brooklyn,  in  favor  of  the  plaintiff,  entered 
on  the  25th  day  of  February,  1902,  upon  the  decision  of  the  court 
awarding  the  plaintiff  $225  damages. 

G.  Olenn  Warden  and  Henry  A,  Robinaon,  for  the  appellant. 

K,  C.  McDonald  and  M.  V.  McDonaldy  for  the  respondent. 

WiLLARD  BaBTLETT,  J.  : 

This  action  was  brought  to  recover  damages  for  injuries  sustained 
by  the  plaintiff's  cab  in  a  collision  with  one  of  the  trolley  cars 
of  the  defendant  at  the  intersection  of  Fifty-eighth  street  and 
Ifadison  avenue.  The  cab  was  proceeding  westwardly  through 
Fifty-eighth  street  at  the  rate  of  eight  miles  an  hour,  and  the  car 
was  running  northward  through  Madison  avenue.  The  driver  of 
the  cab  testified  that  when  he  got  to  the  crossing  of  Madison  avenue 
snd  Fifty-eighth  street  he  looked  up  and  down  the  track  and  saw 
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BO  car  and  heard  no  bell ;  tliat  after  that  he  knew  nothing  untQ  he 
was  knocked  down ;  that  he  had  then  passed  the  first  rail  of  the 
defendant's  track;  and  that  the  next  he  knew  was  that  he  was 
picked  up  unconscious.  The  same  witness  further  testified:  ^Q. 
"NoWj  as  I  understand,  when  you  were  approaching  Madison  Ave- 
nue, as  jou  were  approaching  the  easterly  crosswalk  —  that  is  the 
crosswalk  on  the  east  side  of  the  avenue,  running  from  the  south 
side  of  58th  Street  to  the  north  side  —  as  you  were  approaching 
that  crosswalk  and  while  on  58th  Street  you  looked  up  and  down 
the  avenue  for  cars  ?  A.  I  did.  *  *  *  Q.  So  that  you  had  an 
xmobstructed  clear  view  of  the  avenue,  north  and  south  ?  A.  Yes* 
Q.  After  doing  that  you  proceeded  on  across  the  avenue  I  A.  I 
did.  Q.  And  the  next  thing  you  knew  was  when  the  crash  came^ 
when  the  car  struck  your  coach  1  A.  Yes.  Q.  Your  knowledge 
of  the  fact  that  the  car  struck  the  rear  wheel,  as  you  testified,  is 
derived  from  having  seen  the  coach  afterwards?  A.  Yes.  Q. 
You  did  not  see  the  car  actually  strike  it  t  A.  No,  sir.  Q.  You 
did  not  know  that  the  car  was  near  you  or  going  to  strike  you 
until  you  felt  the  crash?  A.  No,  sir.  *  »  *  By  the  Court: 
Q.  Were  you  driving  eight  miles  an  hour  when  you  were  driving 
over  the  track?     A.  At  that  rate." 

The  accident  occurred  at  about  five  o'clock  in  the  afternoon  of 
May  26, 1901.  The  driver  stated  that  it  had  been  raining  during 
the  day,  but  that  he  did  not  notice  whether  it  was  raining  at  the 
time  of  the  collision.  When  asked  whether  it  was  not  perfectly 
light  at  the  time,  he  answered,  ^*  Well,  it  was  getting  dark ; "  bat 
when  his  attention  was  called  to  the  fact  that  it  was  not  likely  to  be 
getting  dark  at  that  season  of  the  year  at  five  o'clock,  he  character- 
ized the  condition  of  the  atmosphere  by  the  words,  "  Well,  misty." 

There  was  no  one  on  the  seat  with  the  driver,  nor  was  there  any 
projection  from  the  carriage  to  prevent  him  from  seeing  up  and 
down  Madison  avenue.  He  swore  distinctly  that  he  had  an  unob- 
structed clear  view  of  the  avenue  north  and  south ;  and  notwith- 
standing this  fact  that  he  saw  no  car  and  did  not  know  of  the 
presence  of  any  until  he  felt  the  crash  of  the  collision. 

I  have  stated  all  the  evidence  in  the  case  which  bears  upon  the 
conduct  of  the  plaintiff's  driver,  and  it  seems  to  me  that  it  fails  to 
establish  his  freedom  from  negligence  contributing  to  the  accident. 
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Under  the  circumstances,  it  is  incredible  tliat  he  should  really  have 
exercised  his  power  of  vision  in  looking  up  and  down  Madison^ 
avenue  and  have  failed  to  see  the  car  which  struck  bis  cab.  As  we> 
said  in  La/nd/rigan  v.  Brooklyn  HeighU  B.  B.  Co.  (23  App.  Div. 
43) :  ^^  Under  the  circumstances,  as  he  narrates  them,  it  is  impossible- 
to  avoid  the  conclusion  that  if  he  had  looked  up  the  unobstructed 
street,  to  the  extent  and  with  the  vigilance  demanded  by  the  exer- 
cise of  oixlinary  prudence,  he  would  certainly  have  perceived  the 
car  with  which  he  collided  a  moment  later."  It  is  plain  enough 
that  he  would  have  seen  the  car  if  he  had  looked  with  any  vigilance^ 
whatever. 

The  statement  of  the  witness  that  it  was  *^  misty  "  at  the  time  of 
the  collision  is  not  enough  of  itself  to  warrant  the  inference  that 
his  view  was  obstructed  by  haze  or  fog.  In  the  first  place  he  did 
not  say  that  it  was.  The  existence  of  mist  was  not  suggested  until 
the  questions  of  counsel  had  made  it  manifest  that  the  witness  had 
seriously  erred  in  saying  that  it  was  growing  dark  at  five  o'clock  on^ 
the  twenty-sixth  of  May  in  the  city  of  New  York.  The  courts  will 
take  judicial  notice  of  the  time  of  the  rising  or  setting  of  the  sun 
on  any  given  day,  and  may  consult  the  almanac  where  such  question 
is  material,  not  strictly  as  evidence,  but  for  the  purpose  of  refresh- 
ing the  memory  of  the  court  and  jury.  {State  v.  Morris^  47  Conn. 
179 ;  Case  v.  PereuOy  46  Hun,  57 ;  ffunter  v.  iT.  F.,  O.  dk  W.  B. 
B.  Co. J 116  N.  Y.  615,  622.)  The  almanac  contained  in  the  official 
manual  published  by  the  Secretary  of  State  for  the  use  of  the  Leg- 
islature shows  that  in  New  York  city  on  the  26th  of  May,  1901^ 
the  sun  set  at  twenty  minutes  past  seven ;  so  that  the  collision  must 
have  occurred  more  than  two  hours  before  sunset.  In  the  absence 
of  distinct  evidence  that  peculiar  weather  conditions  prevailed  at 
that  time  tending  to  obstruct  the  view  of  street  traffic,  it  cannot  be 
inferred  that  any  degree  of  darkness  existed  which  would  have  pre- 
vented the  plaintiff's  driver  from  seeing  the  car  with  which  he  col- 
lided if  he  had  actually  looked  down  Madison  avenue  /or  the  pur- 
j>09e  of  observing  what  was  there. 

This  view  of  the  case  requires  a  reversal  on  the  ground  that  th€ 
decision  below  is  against  the  weight  of  evidence.  I  do  not  mean  to- 
be  understood  as  holding  that  the  plaintiff's  driver  was  guilty  of 
contributory  negligence  as  matter  of  law ;  for  under  the  authorities- 
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hie  testimony  to  the  effect  that  he  looked  and  listened  was  probably 
•enough  to  create  a  question  of  fact  on  that  subject  for  the  jury  if 
the  case  had  been  tried  before  a  jury,  and  for  the  Municipal  Court 
Judge,  as  the  case  actually  was  tried  before  him  without  a  juiy. 
4,Shaw  y.JetoeU,  86  K  Y.  616;  Zwack  v.  JT.  F.,  Z.  K  dk  W.  R. 
H,  Co,^  160  id.  362.)  But  assuming  that  there  was  this  question  of 
fact  for  the  trier  to  pass  upon,  I  think  it  clear  that  the  conclusion 
in  favor  of  the  plaintiff  was  contrary  to  the  preponderance  of  proof, 
«nd  hence  we  should  grant  a  new  trial,  upon  the  usual  conditions  as 
to  costs. 

All  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
upon  the  payment  by  the  defendant  of  the  costs  of  the  trial 
already  had ;  in  default  of  compliance  with  this  condition,  the 
judgment  is  affirmed,  with  costs. 
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In  the  Matter  of  the  Application  of  Denis  Colehak,  Appellant, 
for  Leave  to  Issue  Execution  and  Sell  Certain  Beal  Property. 

Eabsoh  Brewing  Company  and  Others,  Respondents. 

J3ale  cf  real  property  (tfUr  the  snaking  of  an  order  eaneeiing  a  judgment  toAuA  %$ 
eulmquently  on  appeal  therefrom  euttained  in  pari  —  the  purekaeer  aequim  a 
title  free  iherrfrom. 

In  an  action  to  enforce  the  statutory  remedies  for  the  mismanagement  of  a  cor- 
poration, the  Special  Term  made  an  order  directing  the  canceUation  of  a  Judg- 
ment theretofore  rendered  against  it.  The  Judgment  creditor  took  an  appeal 
from  the  order  and  obtained  a  stay  preventing  the  actual  cancellation  of  the 
docket  of  the  judgment.  Pending  the  appeal  the  corporation  was  dissolved 
and  a  receiver  was  appointed  who  was  directed  to  sell  the  real  property  of  the 
corporation,  subject  to  certain  specified  liens,  not  including  the  canceled  Judg- 
ment. The  parties  present  at  the  sale  had  actual  notice  of  the  order  directing 
the  cancellation  of  the  judgment.  After  the  sale  the  Appellate  Diyision  ren- 
dered a  decision  sustaining,  at  a  reduced  amount,  the  Judgment  ordered  to  be 
canceled. 

EM,  that  the  purchaser  at  the  sale  acquired  the  property  free  from  the  Uen  of 
the  judgment  as  reduced. 

<}ooDBiCH,  P.  J.,  dissented. 
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Appeal  by  the  petitioner^  Denis  Coleman,  from  an  order  of  tlie 
Supreme  Court,  made  at  the  Queens  County  Special  Term  and 
entered  in  the  ofSce  of  the  clerk  of  the  county  of  Queens  on  the  1st 
<iay  of  July,  1902,  denying  the  petitioner's  motion  for  leave  to  issue 
execution  upon  a  judgment  recovered  by  him  against  the  Mutual 
Brewing  Company. 

In  an  action  brought  to  enforce  the  statutory  remedies  for  the 
mismanagement  of  a  corporation,  the  Special  Term  directed  the 
cancellation  of  a  judgment  theretofore  entered  against  the  corpora- 
tion. Pending  an  appeal  by  the  judgment  creditor,  on  which  a  stay 
was  gnlnted  preventing  the  clerk  from  actually  canceling  the  judg- 
ment, the  corporation  was  dissolved  in  an  action  brought  by  the 
People  of  the  State  of  New  York,  and  a  receiver  was  appointed, 
who,  by  direction  of  the  court,  sold  the  real  estate  of  the  corpora- 
tion, subject  to  certain  specified  liens  which  did  not  include  the  can- 
celed judgment  After  the  receiver's  sale  the  Appellate  Division 
handed  down  a  decision  sustaining,  at  a  reduced  amount,  the  judg- 
ment ordered  to  be  canceled  by  the  Special  Term. 

The  judgment  creditor,  therefore,  made  a  motion  for  leave  to 
issue  an  execution  against  the  corporation  and  the  receiver  for  the 
amount  of  his  judgment  as  reduced. 

John  A,  DuUon^  for  the  appellant. 

C.  J.  G.  HaU  and  Uriah  W.  TompkiiUy  for  the  respondents 
Xarsch  Brewing  Company  and  others. 

PSB  CUBIAH : 

A  reference  to  the  opinion  of  this  court  in  Salpin  v.  Coleman 
{66  App.  Div.  37)  will  furnish  a  sufficient  statement  of  the  facts 
involved  in  the  present  appeal.  We  there  said  that  we  did  not 
th^i  undertake  to  determine  whether  the  Denis  Coleman  judgment 
was  a  lien  upon  the  real  property  in  question  at  the  time  of  the  sale 
of  the  receiver,  inasmuch  as  that  question  had  not  yet  been  decided 
at  the  Special  Term  after  a  hearing  on  the  merits.  Such  a  decision 
has  now  been  had,  and  has  resulted  in  the  order  under  review.  It 
does  not  seem  necessary  again  to  discuss  the  questions  of  law  which 
were  considered  in  that  opinion.  It  is  sufficient  to  say  that,  under 
the  circumstances  as  they  existed  at  the  time  of  the  receiver's  sale, 
App.  Div.—  Vol.  LXXVIL        32 
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we  think  that  the  purchaser  acquired  the  property  freed  from  the 
lien  of  the  Denis  Coleman  judgment. 

It  is  true  that  the  order  of  the  Special  Term  canceling  that  judg- 
ment had  not  been  carried  into  effect  by  an  actual  cancellation. 
The  stay  of  proceedings  granted  by  the  Special  Term  judge  had 
prevented  such  actual  cancellation.  But  the  fact  that  the  court  at 
Special  Term  had  made  an  adjudication  declaring  the  Denis  Cole- 
man judgment  to  be  invalid  and  directing  that  it  should  be  can- 
celedy  was  actually  known  to  the  parties  present  at  the  sale,  and^ 
indeed,  was  expressly  set  out  in  the  notice  which  the  attorney  for 
Denis  Coleman  read  at  the  sale  itself.  Unless,  therefore,  the  mere 
fact  that  an  appeal  was  then  pending  from  the  Special  Term  adjudi- 
cation had  the  effect  of  preserving  the  judgment,  just  as  though  it 
had  never  been  pronounced  invalid,  the  purchaser  who  acted  on  the 
faith  of  the  order  vacating  the  judgment  must  be  held  to  have  dealt 
with  the  property  as  if  the  judgment  had  never  been  a  lien  upon 
it.  The  transaction  was  entered  into  while  the  judgment  appeared, 
from  the  adjudication  of  the  Special  Term,  to  be  invalid,  and  at 
the  time  of  the  payment  by  the  purchaser,  the  property  was  freed 
from  the  lien  of  the  judgment.  (See  King  v.  Hwrris^  30  Barb.471 ; 
affd.,  34  K.  Y.  330.)  The  sale  was  a  judicial  sale  at  which  the  prop- 
erty was  offered  expressly  subject  to  certain  liens,  not  including  the 
lien  of  this  Denis  Coleman  judgment. 

While  the  question  is  a  nice  one,  which  ought  finally  to  be  settled 
by  the  court  of  last  resort,  we  think  that  authority  supports  the  view 
herein  expressed,  and  that  the  order  should,  therefore,  be  affirmed. 

All  concurred,  except  Goodbioh,  P.  J.,  who  read  for  reversal. 

OooDsicH,  P.  J.  (dissenting)  : 

I  dissent.  The  docket  of  the  judgment  still  remains  uncanceled. 
By  the  Code  of  Civil  Procedure  a  judgment  is  not  a  lien  on  real 
estate  until  it  is  docketed,  and  when  docketed,  except  as  otherwise 
provided  by  law,  continues  to  be  a  charge  upon  real  estate  for  ten 
years.  (§§  1250, 1251.)  Section  1256  provides  that  the  court  may 
order  the  docket  of  a  judgment  to  be  marked  '^  lien  suspended  upon 
appeal"  where  the  judgment  is  appealed  from  and  a  sufficient 
undertaking  given.  In  such  case  the  lien  of  the  judgment  is  sus- 
pended as  against  judgment  creditors  and  purchasers  and  mortgagees 
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in  good  faith.  The  reason  is  clear.  Secarity  has  been  given  for 
the  payment  of  the  jadgment  if  it  shall  be  affirmed.  But  in  the 
present  case  the  cancellation  of  the  lien  on  the  docket  was  stayed, 
and  this  and  the  docket  afforded  constructive  notice  of  the  lien.  At 
the  sale  notice  was  given  of  the  judgment  and  the  appeal,  and  this 
was  actual  notice  to  the  purchaser  of  the  judgment  and  of  the 
appeal,  and  he  was  bound  to  take  notice  of  the  non-cancellation  of 
the  docket.  (See  Holmes  v.  Bush^  35  Hun,  637.)  Kmg  v.  Harris 
(34  N.  Y.  330),  cited  in  the  per  curiam  opinion,  does  not  seem  to 
me  to  be  authority  for  the  respondent's  contention,  as  in  that  case 
the  judgment  had  been  ^^  vacated  and  wholly  set  aside "  and  an 
entry  of  its  vacatur  made  on  the  docket  of  the  judgment  by  order 
of  the  court. 
I  think  the  order  should  be  reversed. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements* 


The  People  of  the  State  of  New  York  ex  rel.  David  Havron, 
Appellant,  v.  William  Dalton,  as  Commissioner  of  Water  Supply 
of  the  City  of  New  York,  and  James  Moffett,  as  Deputy  Com- 
missioner of  Water  Supply  for  the  Borough  of  Brooklyn,  City  of 
New  York,  Sespondents. 

Findingi  or  thort  deeition,  where  an  ieeue  ie  joined  upon  an  aUemative  tnandamtu — 
procedure  on  appeal  in  the  abtenee  thereof. 

Where  an  issue  of  fact,  joined  upon  an  alternative  writ  of  mandamus,  is  tried 
before  a  judge  without  a  jury,  the  parties  having  waived  a  jury  trial,  it  is  the 
duty  of  the  trial  judge  to  make  and  file  findings  or  a  short  decision. 

Where,  on  an  appeal,  in  such  a  case,  from  an  order  dismissing  the  writ,  it  appears 
from  the  record  that  the  trial  judge  omitted  to  make  the  requisite  findings  or 
decision,  the  Appellate  Division  will  remit  the  case  to  the  trial  judge  in  order 
that  the  findings  or  decision  may  be  made  nunc  pro  tunc. 

Appeal  by  the  relator,  David  Havron,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Trial  Term  and  entered 
in  the  oiSce  of  the  clerk  of  the  county  of  Kings  on  the  18th  day  of 
November,  1901,  dismissing  an  alternative  writ  of  mandamus  there- 
tofore  issued  in  the  proceeding. 
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Alexobnder  U.  Oeigmarj  for  the  appellant 

James  McKeen^  for  the  respondents. 

WiLLABD  BaBTLKTT,  J.  : 

This  case  most  be  sent  back  to  the  judge  before  whom  it  was 
tried  in  order  that  he  maj  make  and  file  a  decision.  The  proceed- 
ing is  based  upon  an  alternative  writ  of  mandamus.  The  Code  of 
Civil  Procednre  provides  that  an  issue  of  fact,  joined  upon  such  a 
writ,  must  be  tried  by  a  jury  unless  a  jury  trial  is  waived  or  a  refer- 
ence is  directed  by  consent  of  the  parties.  (Code  Civ.  Proc  §  2083.) 
In  the  present  case  a  jury  trial  was  waived,  and  the  issues  were 
tried  before  a  judge,  who  determined  them  in  favor  of  the  respond- 
ents; and  made  a  final  order  dismissing  the  writ.  The  appeal 
papers,  however,  indicate  that  he  omitted  to  make  and  file  a  decision 
as  the  basis  of  this  final  order.  We  are  of  opinion  that  such  a 
decision  is  requisite.  Section  2082  of  the  Code  of  Civil  Procednre 
prescribes  that  the  proceedings  upon  an  alternative  writ  of  man- 
damus, after  issue  is  joined,  are,  in  all  respects,  the  same  as  in  an 
action ;  and  section  2084  directs  that  upon  the  trial  of  an  issue  of 
fact,  joined  upon  an  alternative  writ,  the  verdict,  report  or  decision 
must  be  returned  to  the  Appellate  Division  or  the  Special  Term,  as 
the  case  requires.  When,  therefore,  the  issues  are  tried  before  a 
judge,  instead  of  before  a  jury,  they  are  to  be  decided  in  the  same 
way  as  the  issues  in  an  action ;  that  is  to  say,  by  making  and  filing 
findings,  or  a  short  decision,  as  prescribed  in  section  1022  of  the 
Code. 

Where  the  requisite  findings  or  decision  have  been  omitted  upon 
the  trial  of  an  action  and  the  case  on  appeal  has  disclosed  such 
omission,  it  has  been  the  custom  of  this  court  to  remit  the  case  to 
the  trial  judge,  in  order  that  the  requisite  decision  may  be  made 
Tmnc  pro  tunc,  {HaR  v.  Beston^  13  App.  Div.  116 ;  Shaffer  v. 
Martin^  20  id.  304.)  The  same  course  should  be  pursued  in  the 
present  case. 

All  concurred. 

Proceeding  remitted  to  the  trial  judge  for  decision. 
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Clabence  De  Witt  Rogers,  Respondent,  v.  The  Board  of  Super- 
visors OF  Westchester  County  and  Others,  Defendants^ 
Impleaded  with  James  L.  Taylor  and  Others,  Appellants. 

Temporary  iniundion  granted  to  a  taxpayer  ~  v>hen  it  will  not  be  disturbed  —  unau- 
thorized  publieation  of  abetraeti  of  toton  and  county  aeeounte — payment  thertfor 
restrained — good  faith  no  drfense. 

In  a  taxpayer's  action  the  Special  Term  may,  in  the  exercise  of  its  discretion^ 
properly  grant  the  plaintiff  a  temporary  injunction,  and  the  Appellate  Division 
will  not  disturb  such  Injunction  upon  appeal  unless  it  appears  on  an  examina- 
tion of  the  complaint  that  the  taxpayer  is  clearly  and  certainly  not  entitled  to 
the  ultimate  relief  which  he  seeks. 

The  plaintiff,  in  a  taxpayer's  action,  is  not  obliged  to  show  that  he  will  suffer 
peculiar  injury  from  the  act  which  he  seeks  to  enjoin;  it  is  enough  for  him  to 
show  that  he  has  the  status  of  a  taxpayer  which  the  statute  prescribes  and  that 
the  act  of  the  defendant  is  one  which  the  law  forbids. 

Section  61  of  the  County  Law  (Laws  of  1803,  chap.  686)  and  section  170  of  the 
Town  Law  (Laws  of  1890,  chap.  660),  relatiye  to  the  publication  of  the  abstracts 
of  town  and  county  accounts,  contemplate  that  all  the  abstracts  shall  be 
grouped  together  in  a  single  publication. 

The  practice  of  publishing  portions  of  the  town  abstracts  in  different  news- 
papers throughout  the  county  is  unauthoilssed,  and  a  taxpayer  of  the  county  is 
entitled  to  an  injunction  restraining  the  payment  of  bills  incurred  for  such 
publications. 

The  fact  that  the  publications  were  made  in  good  faith  and  in  accordance  with  a 
custom  which  had  been  established  in  the  county  does  not  entitle  the  news- 
paper publishers  to  receive  payment  therefor,  as  they  are  bound  to  know  the 
limitations  imposed  upon  the  powers  of  the  county  officials. 

Appeal  by  the  defendants,  James  L.  Taylor  and  others,  the  pro- 
prietors of  certain  newspapers  published  in  Westchester  county^ 
from  an  order  of  the  Supreme  Court,  made  at  the  Kings  County 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Westchester  on  the  17th  day  of  May,  1902,  enjoining  the  board  of 
supervisors  of  Westchester  county,  the  clerk  of  said  board  and  the 
treasurer  of  said  county  from  paying  certain  bills  for  the  publication 
of  legal  notices  in  such  newspapers. 

JB.  T.  Dykmauj  for  the  appellants. 

Philo  P.  Safordy  for  the  respondent 
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Woodward,  J. : 

This  is  a  taxpayer's  action,  and  the  rule  is  well  settled  that  in 
actions  of  this  character  the  conrt  in  the  exercise  of  its  discretion 
may  properly  grant  the  plaintifE  an  injunction,  and  that  it  will  be 
sustained  unless  ^^  we  are  able  to  see  on  an  examination  of  the  com- 
plaint that  he  is  clearly  and  certainly  not  entitled  to  the  ultimate 
relief  which  he  seeks."  {Ziegler  v.  Chapifij  126  K  Y.  342,  847; 
Warrin  v.  Baldwin^  105  id.  534,  537 ;  Armstrong  r.  Orantj  56 
Hun,  226,  228,  229.  See,  also.  Peek  r.  BeUonap,  130  N.  Y.  394, 
398,  399 ;  Wehb  v.  BeU,  22  App.  Div.  314,  318,  319.)  An  exami- 
nation of  the  complaint  in  this  action  discloses  no  reason  for  believ- 
ing that  the  plaintiff  may  not  ultimately  succeed  in  estabUshing  his 
right  to  the  permanent  injunction  prayed  for,  and  it  would  be 
improper,  therefore,  to  interfere  with  the  order  appealed  from. 

Westchester  county  is  a  municipal  corporation  (County  Law, 
Laws  of  1892,  chap.  686,  §  2),  and  the  rule  is  fundamental  that 
municipal,  like  private,  <M>rporations  must  act  within  the  limita- 
tions prescribed  by  the  sovereign  power,  and  they  cannot  impose  a 
charge  upon  the  person  or  property  of  individuals  unless  they  pro- 
ceed in  the  manner  prescribed  by  law.  {Matter  of  PetiUan  of 
Oeorge  Dot^lasSj  46  N.  Y.  42 ;  Dickinson  v.  Oiiy  of  PoughJeeq^ 
etej  76  id.  66,  73  ;  Kingdey  v.  Botomany  33  App.  Div.  1,  6 ;  Mat- 
ter of  South  Market  Street^  76  Hun,  85,  91.)  The  plaintiff  in  this 
action  is  a  taxpayer ;  his  property  is  about  to  be  taken  to  pay  bills 
for  which,  if  the  allegations  of  his  complaint  are  true,  there  is  no 
warrant  of  law.  He  has,  therefore,  all  of  the  rights  which  any 
other  citizen  has  whose  property  is  about  to  be  taken  without  doe 
process  of  law.  In  such  an  action  as  the  present  one  the  plaintiff  is 
not  bound  to  show  th'at  he  will  suffer  peculiar  injury ;  he  is  appear- 
ing in  behalf  of  himself  and  all  other  taxpayers,  and  it  is  enough 
for  him  to  show  that  he  has  the  status  as  a  taxpayer  which  the  stat- 
ute prescribes  and  that  the  act  of  the  defendant  is  one  which  the 
law  forbids.  {Oerlach  v.  Brandreth^  34  App.  Div.  197, 199  ;  Bush 
V.  (ySrien,  164  N.  Y.  205,  215  ;  Ayers  v.  La/wrence^  59  id.  192; 
Gorden  v.  Strong,  158  id.  407,  408  ;  Wenk  v.  City  of  New  York, 
171  id.  607,  614,  615,  and  authorities  there  cited.) 

The  defendants  who  appeal  are  the  owners  of  certain  newspapers 
published  in  Westchester  county,  and  have  been  publishing,  upon 
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the  order  of  the  clerk  of  the  board  of  sapervisors,  certain  abetracts 
of  town  and  connty  accounts,  the  bills  for  which  aggregate  some- 
thing over  $16,000,  and  the  present  action  is  brought  to  restrain  the 
board  of  supervisors  from  auditing  and  paying  these  bills.  It  appears 
to  be  conceded  that  the  provisions  of  section  51  of  the  County  Law, 
which,  in  connection  with  section  170  of  the  Town  Law  (Laws  of 
1890,  chap.  569),  is  the  only  authority  suggested  for  the  publication 
of  town  and  county  abstracts,  has  not  been  complied  with,  but  it  is 
urged  on  the  part  of  the  appellants  that  the  custom  has  been  estab- 
lished in  Westchester  county  of  publishing  the  matters  here  involved 
in  the  manner  adopted  by  the  clerk,  and  that  the  publication  having 
been  made  in  good  faith  the  county  ought  to  pay  the  bills  and,  as  a 
a  consequence,  that  the  injunction  ought  not  to  have  been  allowed. 
But  common  custom,  in  excess  of  corporate  powers,  does  not  make  the 
law.  It  is  provided  by  section  10  of  the  General  Corporation  Law 
(Laws  of  1892,  chap.  687,  as  amd.  by  Laws  of  1895,  chap.  672)  that 
^^No  corporation  shall  possess  or  exercise  any  corporate  powers  not 
given  by  law,  or  not  necessary  to  the  exercise  of  the  powers  so  given," 
and  the  rule  is  established  by  authority  that  a  contract  with  a  munici- 
pal corporation  in  excess  of  its  corporate  powers  is  invalid.  (Sio^t 
V.  J^almouth,  167  Mass.  115, 121,  and  authorities  there  cited ;  White- 
side V.  United  States,  93  U.  8.  247,  267;  EawUne  v.  United 
StcOes,  96  id.  689,  691,  and  authorities  there  cited.)  Section  61  of 
the  County  Law  provides :  ^^  The  clerk  shall  annually,  on  or  before 
the  first  day  of  January,  make  out  and  certify,  and  within  two 
weeks  cause  to  be  published  in  a  newspaper  printed  in  the  county, 
with  the  abstract  of  accounts  furnished  by  town  auditors,  a  state- 
ment for  the  preceding  year,  containing : 

^^  1.  An  abstract  of  all  county  accounts  presented  to  the  board  at 
its  last  annual  meeting,  allowed  or  disallowed,  with  the  amount 
claimed  and  allowed,  and  the  name  of  each  person  presenting  the 
same,  and  the  general  nature  of  the  account. 

^^  2.  The  amount,  items  and  nature  of  all  compensation,  audited 
by  the  board  to  each  member  thereof. 

"  3.  The  number  of  days  the  board  was  in  session,  and  the  dis- 
tance traveled  by  each  member  in  attending  the  same." 

Section  170  of  the  Town  Law  provides :  ^'  Boards  of  town  audit- 
ors shall  annually  make  brief  abstracts  of  the  names  of  all  persons 
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vrho  have  presented  to  them  accounts  to  be  audited,  the  amounts 
claimed  by  each  of  such  persons,  and  the  amounts  finally  audited 
by  them  respectively,  and  shall  deliver  such  abstracts  to  the  clerk 
of  the  board  of  supervisors,  and  the  clerk  shall  cause  the  same  to  be 
printed,  with  the  statements  required  to  be  printed  by  hioL" 

Clearly  the  purpose  of  the  statute  was  not  to  give  every  person 
in  the  county  a  detailed  statement  of  accounts,  but  to  require  a 
publication  of  an  official  nature  which  might  be  found  and  investi- 
gated if  abuses  crept  in,  and  the  statute  clearly  required  that  all  of 
the  matters  mentioned  in  section  51  of  the  County  Law  should  be 
grouped  together  in  a  single  publication,  so  that  the  seeker  after 
information  might  find  it  all  in  one  place.  Instead  of  doing  this^ 
the  clerk  of  the  board  of  supervisors,  witli  the  approval  of  the 
board  of  supervisors,  as  evidenced  by  a  formal  resolution,  has  been 
in  the  habit  of  making  up  the  abstracts  of  certain  towns  and  pub^ 
lishing  them  in  papers  which,  we  may  assume,  he  believed  would 
give  the  largest  notice  to  the  people  directly  interested  in  the 
accounts,  while  other  towns  were  parceled  out  to  other  newspapers^ 
in  other  parts  of  the  county,  but  in  none  of  them,  or  at  least  in 
vety  few  of  them,  has  he  published  all  of  the  matters  required  Uy 
be  published  by  the  County  Law.  There  is  no  authority  for  pub- 
lishing the  abstract  of  town  accounts  for  a  few  towns  in  one  part  of 
the  county  and  a  few  more  in  another  part  of  the  county.  The 
authority  of  the  statute,  and  there  is  no  other,  is  to  publish  these 
matters  in  '^  a  newspaper  printed  in  the  county,"  and  when  that  haa 
been  done  the  authority  is  at  an  end,  and  all  of  the  legitimate  pur- 
poses of  the  law  have  been  served.  It  has  not  been  complied  with 
by  cutting  these  matters  up  into  parcels  and  dbtributing  them 
among  tliirty  or  forty  newspapers,  so  that  the  searcher  after  the 
financial  records  of  the  towns  and  county  will  never  know  when  he 
lias  them  all,  and  the  defendant  newspapers,  in  contracting  with  an 
official  of  the  municipality,  are  bound  to  know  the  limitations  on 
his  powers.  So  far  as  we  discover,  there  has  been  no  legal  publica- 
tion such  as  the  statute  requires,  certainly  not  on  the  part  of  a  large 
majority  of  the  claimants,  and  the  contract  cannot  be  ratified  by 
either  party,  because  it  could  not  have  been  authorized  by  either  ; 
no  performance  on  either  side  can  give  the  unlawful  contract  any 
validity  or  be  the  foundation  of  any  right  of  action  upon  it    When 
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a  corporation  is  acting  within  the  general  scope  of  the  powers  con- 
ferred npon  it  by  the  Legislature,  the  corporation,  as  well  as  per- 
sons contracting  with  it,  may  be  estopped  to  deny  that  it  has  com- 
plied with  the  legal  formalities  which  are  prerequisites  to  its  exist- 
ence or  its  action,  becanse  such  prerequisites  might,  in  fact,  have 
been  complied  with.  But  when  the  contract  is  beyond  the  powers 
conferred  upon  it  by  existing  laws,  neither  the  corporation  nor  the 
other  party  to  the  contract  can  be  estopped,  by  assenting  to  it  or  by 
acting  upon  it,  to  show  that  it  was  prohibited  by  those  laws.  {Zouis- 
viUe,  etc.,  By,  Co.  v.  LauisviUe  Trust  Co.,  174  U.  S.  652,  672,  and 
authorities  there  cited.)  If  the  parties  to  the  contract  cannot  be 
estopped  to  question  the  extent  of  the  powers  of  the  corporation, 
the  plaintiff,  as  a  taxpayer,  certainly  has  a  right  to  interfere  to  pre- 
vent the  payment  of  claims  against  the  county  for  which  there  is 
no  authority  of  law,  and  it  was  proper,  therefore,  that  an  order  of 
injunction  should  issue. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concurred,  except  Jenks,  J.,  not  sitting. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


James  E.  Cobooban,  Appellant,  v.  The  New  York,  New  SLivsN 
AND  Habtfobd  Railroad  Coicpany,  Respondent. 

RiUbroad'^rvieai  to  keeping  an  emfHaifee  to  toam  a  laborer,  engaged  in  aweeping 
ewitehee,  cf  the  approach  ef  ehunted  can. 

Where  it  appears  that  it  is  customary,  when  shunting  cars  in  a  railroad  yard, 
to  station  a  brakeman  at  the  ftontend  of  the  cars  being  shunted,  the  necessity 
of  promulgating  a  rule  that  some  other  employee  shall  be  detailed  to  keep 
constant  watch  over  a  laborer  employed  in  sweeping  switches  in  the  yard  in 
sight  of  the  shunted  cars,  in  order  to  prevent  such  laborer  from  being  struck 
by  the  shunted  cars,  is  not  so  obvious  as  to  make  the  question  one  of  common 
experience  and  knowledge. 

Appeal  by  the  plaintiff,  James  E.  Corcoran,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Dutchess  on  the  Slst  day  of  January, 
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1902,  upon  the  dismifisal  of  the  complaint  by  direction  of  the  court 
after  a  trial  at  the  Dntchess  County  Trial  Term. 

Caleb  Birchj  Jr.^  for  the  appellant. 

Walter  C.  Anthony^  for  the  respondent. 

Jbkks,  J. : 

We  held  on  the  first  appeal  (46  App.  Div.  SOI)  that  the  fault  of 
the  defendant,  if  anj,  was  failure  to  promulgate  proper  rules  for 
the  management  and  conduct  of  the  movement  of  its  cars  and  to 
direct  that  proper  warnings  be  given.  We  held  on  the  second 
appeal  (58  App.  Div.  606)  that  the  court  erred  in  its  refusal  to 
charge  that  the  jury  were  not  authorized  to  find  a  rule  necessary  or 
proper  for  the  management  in  question  unless  there  was  proof  of 
such  a  rule  in  force  on  some  other  roads,  or  that  it  was  practicable 
and  reasonable  to  provide  against  such  an  accident  by  a  rule,  or 
unless  the  propriety  and  necessity  of  that  particular  rule  were  so 
obvious  as  to  make  it  a  question  of  common  experience  and  knowl- 
edge, citing  Berrigan  v.  iT.  F.,  Z.  K  dk  W.  Railroad  Co.  (131  N. 
Y.  582).  It  is  now  contended  that  the  case  is  cured  of  former 
defects,  and  that  it  presented  a  question  for  the  jury. 

The  learned  counsel  for  the  appellant  states  that  the  record  does 
not  show  that  on  the  previous  appeals  Doing  v.  If.  2^.,  O.  dk  W. 
B.  Co.  (151  N.  Y.  579)  was  called  to  our  attention.  This  state- 
ment must  be  inadvertent,  for  I  find  that  Woodward,  J.,  who  then 
wrote  for  the  court,  names  and  distinguishes  that  case  in  his  opinion 
(68  App.  Div«  606,  608).  It  is  further  urged  that  the  Doing  case 
holds  that  the  ^^  kicking  "  of  cars  is  of  itself  a  dangerous  and  negli- 
gent practice.  I  think  that  the  case  does  not  go  so  far.  In  Dowd 
V.  iT.  r:,  0.  dk  W.  B.  Co.  (170  N.  Y.  459)  the  court,  per  Vakn, 
J.,  say :  ^^  The  practice  of  kicking  cars  from  one  track  to  another, 
upon  which  men  are  at  work  and  so  situated  that  they  cannot  see 
the  approaching  danger,  was  recently  condemned  by  us  as  danger- 
ous and  reckless.  {Doing  v.  JT.  T.y  Out.  dk  W.  B.  Co.y  151  N. 
Y.  579,  583.)  "  The  learned  counsel  loses  sight  of  the  qualifyiug 
phrase  "  and  so  situated  that  they  cannot  see  the  approaching  dan- 
ger,'' which  discriminates  this  case  from  the  Doing  and  Dowd  cases. 
Doing  was  at  work  in  a  repair  shop,  which  afforded  no  view  of  the 
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exterior  track  at  the  time  the  shunted  car  crashed  throngh  the  doors 
of  the  shop  and  killed  him.  Dowd,  when  killed,  was  at  work  as  a 
repairer  under  a  car  situated  near  the  middle  of  a  train  of  twenty- 
five  coal  cars.  This  plaintiff  was  employed  in  sweeping  the  snow 
off  the  frog  of  a  switch  in  the  open  yard  and  in  the  daytime,  and 
although  the  day  was  stormy  and  snowy,  yet  it  was  not  pretended 
that  he  could  not  have  seen  the  approaching  danger.  The  plaintiff 
has  the  burden  of  showing  the  shortcoming  of  the  defendant  in 
making  proper  regulations  for  employees  and  in  the  conduct  of  the 
business  of  its  yard.  {Potter  v.  If.  T.  C.  &  H.  B.  H.  B.  Co., 
136  N.  Y.  77;  Boee  r.  Boston  dk  Albany  B.  B.  Co.,  68  id.  217.) 
In  Berrigan  v.  N.  Y.,  Z.  JEl  &  W.  BaHroad  Co.  {supra)  the  court 
say :  '^  The  learned  trial  judge  submitted  to  the  jury  the  question 
whether  the  defendant  was  at  fault  in  omitting  to  make  and  publish 
such  a  rule.  This  opened  to  the  juty  a  wide  field  for  speculation 
and  conjecture.  In  the  absence  of  some  proof  on  the  part  of  the 
plaintiff  that  such  a  rule  was  in  operation  by  other  roads  or  of  per- 
sons possessing  peculiar  skill  and  experience  in  the  management  and 
operation  of  railroads  to  the  effect  that  such  a  rule  was  necessary  or 
practicable  under  the  circumstances,  or  unless  the  necessity  and 
propriety  of  making  and  promulgating  such  a  rule  was  so  obvious 
as  to  make  the  question  one  of  common  experience  and  knowledge, 
the  court  is  not  warranted  in  submitting  such  a  question  to  the 

It  is  urged  that  the  proof  showed  that  a  rule  should  have  required 
the  foreman  to  keep  guard  over  his  men,  to  give  them  personal 
warning,  and  if  called  away  to  put  another  in  his  stead.  The  wit- 
ness Cogins,  a  *^  laborer  at  railroading  generally,"  testified  that  he 
had  worked  in  other  yards,  that  the  foreman  naturally  stood  and 
watched  the  green  men,  and  if  he  went  away  with  a  part  of  the 
gang,  there  is  ^  some  man  got  power  to  protect  the  men."  This 
was  testimony  as  to  a  practice,  but  when  he  was  questioned  as  to 
any  rule  for  such  practice  elsewhere,  he  said  that  the  rule  of  the 
New  York  Central  was  that  ^^  handcar  men  in  all  cases,  the  boss  of 
that  gang  should  protect  himself  and  his  men."  Such  a  rule 
obviously  would  have  no  application  to  an  employee  sweeping  snow 
off  a  switch  in  the  railroad  yard.  On  the  other  hand,  I  think  it 
cannot  be  said  that  the  necessity  and  propriety  of  making  a  rule 
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that  a  bo68  or  his  alter  ego  should  stand  over  every  laborer  employed 
in  sweeping  switches  in  a  railroad  yard  under  all  circnmstaneefi  was 
so  obvious  as  to  make  the  question  one  of  common  experience  and 
knowledge.  The  plaintiff  had  been  employed  about  the  yard  of  the 
defendant  for  five  weeks.  He  was  injured  at  eleven  o'clock  in  the 
morning  while  sweeping  the  snow  off  the  frog  of  a  switch.  He 
testified  that  he  knew  the  only  possible  danger  could  come  from  the 
south,  and  that  during  his  several  hours  of  employment  he  looked  to 
the  south  several  times.  His  witness  Denaught,  who  was  a  brakeman 
on  the  front  end  of  the  front  car  of  the  ^'  kicked  "  train  at  the 
time,  testified  that  the  cars  were  moving  at  the  rate  of  six  to  eight 
miles  an  hour ;  that  although  it  was  snowing  and  blowing  quite  hard 
at  the  time,  he  could  see  two,  three  or  four  car  lengths  ahead  before 
he  saw  the  plaintiff,  and  at  that  distance  he  saw  the  plaintiff  and 
^^  hollered "  to  him,  but  in  vain,  and  that  he  failed  to  reach  the 
brake  at  the  other  end  of  the  car  in  time  to  stop  the  shunted  cars. 
If  the  car  was  thirty-four  feet  long,  and  the  brakeman  who,  pursu- 
ant to  the  practice  of  the  yard,  was  stationed  at  the  front  of  the 
first  car  to  give  warning,  saw  the  plaintiff  and  gave  warning  when 
the  first  car  was  from  102  to  186  feet  away,  traveling  at  six  to 
eight  miles  an  hour,  the  necessity  and  propriety  of  making  a  rule 
that  some  other  employe  should  stand  to  keep  constant  watch  over 
a  man  simply  sweeping  a  switch  is  not  so  obvious  as  to  make  the 
question  one  of  common  experience  and  knowledge.  Even  if  the 
defendant  had  made  a  rule  that  the  lookout  should  be  stationed 
with  the  worker  rather  than  on  the  ^^  kicked  "  can,  the  prcautions 
are  of  similar  nature,  and  it  is  debatable  which  of  such  similar 
safeguards  is  the  better.  If,  on  the  other  hand,  the  accident  was 
due  to  the  brakeman  quitting  his  place  of  warning  to  reach  the 
brake  at  the  other  end  of  the  car,  instead  of  continuing  his  outcry, 
of  course,  under  the  facts  of  this  case,  there  is  no  liability  upon  the 
defendant. 

The  testimony  of  Cox,  a  foreman  of  the  West  Shore  railroad,  is 
to  the  same  effect  as  that  of  Cogins,  namely,  that  if  he  were  out 
with  a  gang  he  made  it  a  business  to  watch  the  men  and  to  have 
his  men  watch  the  cars  at  the  same  time.  But  he  did  not  show 
that,  previous  to  the  accident  or  at  the  time  thereof,  there  was  any 
rule  extant  which  might,  if  adopted  by  the  defendant,  have  pre- 
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vented  the  accident.  The  particular  rale  read  in  evidence,  if  appli- 
cable to  the  case  at  bar,  was  not  shown  to  have  been  in  existence 
when  the  accident  happened,  while  the  testimony  as  to  instrnctions 
which  antedated  the  rule  was  too  vagne  to  afford  any  basis  for 
submission  of  the  question  to  the  jury.  It  did  not  appear  that  there 
was  any  rule  or  regulation  which  required  the  use  of  the  red  flag 
when  cars  were  shunted  or  "kicked,"  but  only  to  protect  men 
working  in  cars  and  on  the  main  track  when  workmen  were  tearing 
up  the  track.  On  the  other  hand,  the  plaintifiPs  witness  Joseph 
testified 'on  cross-examination  that  there  was  no  practicable  way  that 
could  be  devised  other  than  that  employed  at  the  time  die  plaintiff 
was  injured. 

I  think  that  the  plaintiff's  proof  'did  not  meet  the  standard,  and 
that  the  court,  1!Vilmot  M.  SnrrH,  J.,  properly  nonsuited  the 
plaintiff. 

Judgment  unanimously  affirmed,  with  costs. 


David  Jenkins,  Appellant,  v.  Henrietta  L.  Baker,  Individually  I   g|       gj^j 
and  as  Executrix,  etc.,  of  Emeline  Jenkins,  Deceased,  Respond- 1    ^omis   9i| 
ent.   Impleaded  with  Hobaob  S.  Jenkins,  as  Executor,  etc.,  of 
Embline  Jenkins,  Deceased. 

A  iavingn  bank  deposit  made  "  in  trutt "  for  another^ an  impUoatian  arUea  there- 
from, in  the  abeenee  qf  proof  to  the  contrary ,  of  an  intention  to  create  a  trtut — it 
is  not  rebutted  by  the  fact  thai  the  money  ie  ettbeequently  withdrawn. 

In  October,  1899,  a  woman  opened  a  savings  bank  account  in  her  own  name  in 
trust  for  her  husband,  and  deposited  therein  sums  which,  with  interest,  aggre- 
gated $1,897.66.  In  May,  1900,  she  drew  out  all  of  such  sums  and  gaye  $650 
thereof  to  her  daughter.  She  died  in  July,  1900,  without  disclosing  to  her 
husband  the  existence  of  the  account  or  making  any  declaration  in  respect 
thereto. 

Held,  that,  in  the  absence  of  testimony  showing  a  contrary  intention,  the  opening 
of  the  account  in  trust  furnished  sufficient  proof  that  the  woman  intended  to 
create  a  trust  in  favor  of  her  husband; 

That  the  fact  that  the  woman  had  drawn  all  the  money  out  of  the  account  before 
her  death  did  not  rebut  the  inference  to  be  drawn  from  the  opening  of  the 
account 
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Appsax  bj  the  plaintiff,  David  Jenkins,  from  a  judgment  of  the 
Sapreme  Coart  in  favor  of  the  defendant,  Henrietta  L.  Baker, 
individually  and  as  executrix,  etc.,  of  Emeline  JenkinB,  deceased^ 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  22d 
day  of  October,  1901,  upon  the  decision  of  the  court  rendered  after 
a  trial  at  the  Kings  County  Special  Tenu,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  22d  day  of  October,  1901,  deny- 
ing the  plaintiff's  motion  for  a  new  trial. 

Ira  Leo  Baynberger^  for  the  appellant. 
James  B.  Sheehan^  for  the  respondent. 
Jl^NKS,  J. : 

The  Special  Term  gave  judgment  for  the  defendant  In  the 
opinion  denying  the  motion  for  a  new  trial  the  learned  justice  wrote 
that  be  was  not  satisfied  with  the  decision  filed,  but  that  he  did  not 
see  how  he  could  change  it.  He  summarizes  the  facts  as  follows: 
^^  The  wife  of  the  plaintiff  opened  an  account  in  a  savings  bank  in 
her  own  name,  in  trust  for  him,  in  October,  1899,  and  deposited  to 
the  said  account  sums  which,  with  interest,  aggregated  $1,397.56. 
In  May,  1900,  she  drew  out  all  of  the  said  account  and  gave  $650 
thereof  to  her  daughter,  the  defendant  Baker.  She  died  in  July, 
1900,  and  this  suit  was  begun  afterwards.  She  never  made  such 
account  known  to  her  husband  or  made  any  declaration  in  respect 
of  it.  The  naked  facts  of  opening  sucli  account,  and  depositing  and 
drawing  out  the  money  is*  all  that  we  have."  And  he  then 
writes :  "  My  view  on  the  trial  was  that  the  fact  of  opening  the 
account  in  trust  was  in  and  of  itself  a  declaration  of  trust  and  evi- 
dence sufficient  to  prove  a  trust  in  favor  of  the  husband,  and  that 
therefore  a  finding  of  fact  that  such  trust  was  created  had  to  be 
made  unless  the  defendant  introduced  evidence  showing  that  the 
deceased  wife  did  not  intend  to  create  such  a  trust,  but  opened  the 
account  in  such  form  for  some  reason  of  convenience  or  purpose 
other  than  to  form  a  trust ;  and  no  such  evidence  was  introduced. 
But  the  opinion  in  the  recent  case  of  Cunningham  v.  Davenport  in 
our  highest  court  prevented  me  from  adhering  to  that  view  and  eo 
deciding.    Such  opinion  is  very  explicit,  that  the  fact  of  opening  such 
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a  trust  acconnt  is  equivocal,  i.  e.j  no  more  consistent  with  the  creation 
of  a  trust  than  with  some  other  purpose  on  the  part  of  the  depositor* 
and  that  therefore  a  finding  of  fact  thereon  that  a  trust  was  created 
cannot  be  made  vmleas  the  depositor  has  died  leamng  the  accoimt 
existing.  How  such  fact  of  death  can  be  in  any  way  probative  of 
the  depositor's  intent  at  the  time  of  opening  the  account  is  not 
explained.  The  present  case  is  barren  of  such  fact,  the  depositor 
having  drawn  out  the  money  and  closed  the  account  before  she 
died." 

Cvmm,vagh(mh  v.  Daj>enport  (147  N.  T.  43)  did  not  directly 
present  the  question  up  in  this  case.  In  the  Cunningham  case  the 
plaintiff  survived  the  alleged  beneficiary  and  testified  at  the  trial 
that  he  did  not  intend  to  create  a  trust  and  never  intended  to  give 
his  brother  the  money.  Such  testimony,  under  the  circumstances 
of  the  case,  was  held  sufficient  to  prevent  a  court  of  equity  from 
spelling  out  a  trust.  In  the  course  of  the  opinion  the  court  cites 
the  language  of  Andrews,  J.,  from  Mahie  v.  Bailey  (95  N.  Y.  206) 
to  indicate  that  it  was  the  opinion  of  the  court  in  the  Mahie 
case,  if  the  point  had  been  presented,  that  the  mere  fact  of  the 
deposit  did  not  '^  conclusively  "  establish  the  trust  so  as  to  preclude 
evidence  of  contemporaneous  facts  and  circumstances  constituting 
the  ree  gestas^  to  show  that  the  real  motive  of  the  depositor  was  not 
to  create  a  trust.  It  seems  to  me  that  the  scope  of  the  decision  in 
Cunningha/m  v.  Davenport^  was  that  as  evidence  was  admissible  to 
explain  the  depositor's  intent  in  the  original  transaction^  the  testi- 
mony of  the  depositor  in  the  light  of  the  surrounding  contemporane- 
ous circumstances  was  admissible  and  sufficient  to  overcome  the 
prima  facie  case  of  irrevocable  trust  which  was  made  out  by  the  naked 
fact  of  the  deposit.  The  difficulty  arising  from  the  Cunningha/m 
case  that  besets  the  learned  justice  arises  (and  indeed  he  so  states) 
from  the  language  of  the  opinion,  not  from  the  decision  itself. 

But  there  is  a  more  recent  case  of  the  Court  of  Appeals  which^ 
to  my  mind,  obviates  that  difficulty,  namely,  Farleigh  v.  Cadma/n 
(159  N.  Y.  169).  In  that  case  Cadman,  in  1878,  opened  an  account 
of  $778  in  his  own  name  "  in  trust  for  Cora  I.  Cadman."  The 
trustee  made  various  other  deposits  and  drew  out  certain  sums 
which  he  applied  to  the  plaintiff's  benefit.  On  January  7,  1889,  on 
account  of  his  umbrage  at  the  marriage  of  the  alleged  beneficiary 
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he  drew  out  the  entire  Bum  standing  to  the  credit  of  the  aoeonnt 
and  opened  a  new  aoooant  in  his  own  name  in  trost  for  his  own 
son.  Thereafter  the  trustee  died  and  the  defendant  drew  oat  all 
of  the  money.  Judgment  originally  was  given  for  the  plaintiff,  the 
alleged  beneficiary,  for  $778.  The  defendant  appealed  ^^  because 
the  plaintiff  was  permitted  to  recover  the  amount  of  the  original 
deposit  of  $778,  and  interest,  and  the  plaintiff  because  she  was  not 
permitted  to  recover  the  sums  subsequently  deposited  to  the  credit 
of  the  trust  account  prior  to  the  time  it  was  closed  by  the  trustee  on 
the  7th  of  January,  1889,  and  the  proceeds  transferred  to  the  new 
account  in  trust  for  the  defendant."  The  case  showed  that  the  trus- 
tee (depositor)  did  not  die  leaving  the  account  existing.  This 
feature  was  directly  presented  and  pressed  upon  the  court.  I  have 
examined  the  printed  points  of  the  counsel  for  the  defendant  (Vol. 
1487,  Court  of  Appeals  Cases,  Law  Library,  Brooklyn ;  Vol.  2289, 
N.  Y.  State  Library),  and  I  find  that  the  second  point  deak  with  the 
$778.  After  stating  that  the  case  is  somewhat  similar  to  Martin 
V.  Jfhink  (75  N.  Y.  184),  etc.,  the  learned  counsel  says:  "We 
need  hardly  discuss  the  earlier  cases  because  in  the  last  case  (Oun- 
ningham  v.  Davenporf)  all  the  previous  cases  were  discussed  by  this 
court,  and  this  court  in  reference  to  them  all  said  as  follows  (p. 
47):  ^The  doctrine  laid  down  by  this  court  in  previous  cases 
amounts  to  this :  That  tlie  act  of  a  depositor  in  opening  an  account 
in  a  savings  bank  in  trust  for  a  third  party,  the  depositor  retain- 
ing possession  of  the  bank  book,  and  failing  to  notify  the  bene- 
ficiary, creates  a  trust,  if  the  depositor  dies  before  the  hene^ficiary 
leaving  the  trust  amount  open  a/nd  ttneocplained.  If  the  intent 
can  be  strengthened  by  acts  and  declarations  of  the  depositor  in 
his  lifetime,  amounting  to  publication  of  his  intention,  a  more  satis- 
factory case  is  made  out,  but  it  is  not  absolutely  essential  in  the 
absence  of  explanation  where  he  dies  leaving  the  trust  account 
existing.'  Here  then  are  stated  four  facts  which  the  court  says 
'  create  a  trust : '  *  *  *  4.  The  trust  account  being  open  and 
unexplained  at  his  death    *    *    *    . 

The  difference  between  the  present  case  and  this  language  of  the 
Court  of  Appeals  is  very  manifest.  We  have  here  the  act  of  a 
depositor  in  opening  an  account  in  his  own  name  in  trust  for  the 
plaintiff,  but  with  the  expressed  purpose  of  retaining  the  control  of  it 
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We  have  the  depositor  retaining  possession  of  the  bank  book  and 
dying  before  the  beneficiary.  Bnt  the  fourth  element  mentioned  is 
entirely  lacking.  The  depositor  treated  the  account  as  his  own 
from  the  beginning.  He  did  not  leave  the  account  ^  open.'  He 
closed  it  before  he  died.  He  made  a  new  and  inconsistent  deposit 
of  the  money.  He  did  not  ^  leave  the  trust  account  existing.'  He 
destroyed  it." 

Thus  it  appears  that  the  question  which  perplexed  the  learned 
judge  in  the  case  at  bar  was  directly  involved  in  FaHeigh  v.  Cad- 
mcm^  and  that  the  counsel  in  that  case  presented  to  the  court  the 
.same  authority  and  urged  his  contention  on  grounds  substantially 
similar  to  those  which  had  so  much  weight  with  the  learned 
judge  in  the  case  now  up.  Under  these  circumstances,  the  court 
in  its  opinion  per  O'Brien,  J.,  lays  down  the  general  propo- 
sition :  ^^  It  cannot  be  doubted  that  a  valid  and  irrevocable  trust  was 
thereby  created  for  the  plaintiffs  benefit,  within  all  the  authorities 
on  that  subject.  {Martin  v.  Funky  75  N.  Y.  134 ;  WiUis  v.  Smyth^ 
«1  N.  T.  297 ;  JUaUe  v.  Bailey^  95  N.  Y.  206 ;  Beaver  v.  Beaver^ 
117  N.  Y.  421 ;  Cunningham  v.  Davenpartj  147  N.  Y.  43 ;  Fowler 
T.  Bowery  Samngs  Ba/nk^  113  N.  Y.  460;  Schluter  v.  Bowery 
Smings  Bank,  117  N.  Y.  126.)  " 

The  court  considers  Cummmigha/m  v.  Davenport,  saying :  "  There 
is  nothing  in  the  case  of  Ownnvngham  v.  Davenport  (supra)  that 
conflicts  in  any  respect  with  this  conclusion.  In  that  case  it  was 
held  that  the  proof  did  not  establish  an  intention  on  the  part 
of  the  alleged  donor  to  establish  a  trust  for  the  benefit  of  the 
alleged  beneficiary.  But  all  the  facts  that  were  necessary  to  estab- 
lish the  trust  which  were  absent  in  that  case  are  notably  pres- 
•ent  in  this;  and,  moreover,  the  provision  of  the  Constitution* 
and  die  statute  f  which  forbids  this  court  to  review  the  decision  of 
the  court  below,  when  it  is  unanimously  held  that  the  findings  of 
fact  are  supported  by  evidence,  did  not  apply  to  that  case  as  it  does 
to  this."  And  again  it  is  said  (p.  174) :  '^  The  control  which  the 
trustee  exercised  over  the  later  deposits  was  not  different  from  that 
which  he  exercised  over  the  first  one,  since  he  drew  the  whole  out 
at  the  same  time  and  attempted  to  create  a  new  trust  with  the  pro- 

♦  Art.  6,  §  9.—  [Rep.  \  Code  Civ.  Proc.  §  191,  subd.  4.—  [Rep. 

App.  Drv.— Vol.  LXXVIl.        33 
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oeeds  of  the  first  one  for  the  benefit  of  the  defendant.  Bat  the 
right  of  the  plaintiff  having  attached  to  the  whole  sum  when  and 
as  fast  as  it  was  deposited,  the  trustee  conld  not  affect  these  rights 
without  her  consent.  The  trustee  could  not  destroy  a  trust  once 
established  by  attempting  to  divert  the  fund  from  the  beneficiary 
to  other  purposes,  and  that  is  what  he  undertook  to  do  when  he 
changed  the  form  of  the  original  transaction  and  substituted  another 
beneficiary  in  the  place  of  the  plaintiff."  And  finally  it  is  said 
(p.  176) :  "  The  result  is  that  the  plaintiff  was  entitled  to  the  whole 
sum  to  the  credit  of  the  trust  account,  including  accumulated 
interest,  on  the  day  that  the  account  in  plaintiff's  name  as  bene* 
ficiary  was  closed  by  the  act  of  the  trustee."  I  find,  then,  in 
this  decision  an  explicit  cogent  expression  and  reiteration  of  the 
principle  of  Martin  v.  J^unk  (supra)  and  kindred  cases,  and  a 
refusal  to  limit  the  principle  by  the  further  condition  that  the 
depositor  must  have  died  leaving  the  account  existing. 

I  am  of  opinion,  not  only  for  the  reasons  so  acutely  and  ably 
stated  by  the  learned  trial  justice  in  his  opinion,  but  by  the  final 
authority,  that  his  view  of  the  law  entertained  upon  the  trial  afr 
stated  by  him  was  entirely  correct.  The  old  General  Term  of  this- 
department  and  this  court  have  had  occasion  to  discuss  the  general 
question  in  several  cases,  among  them  ScoU  v.  Harhech  (49  Hun, 
292) ;  Decker  v.  Union  Dime  Samngs  Institution  (15  App.  Div. 
553) ;  Williams  v.  Brooklyn  Savings  Bank{&l  id.  332),  and  Bobert- 
son  V.  McCarty  (54  id.  103).  In  the  case  last  named  the  opinion 
of  HiBscHBEBo,  J.,  coutaius  an  elaborate  review  of  all  the  authori- 
ties (including  the  Farleigh  case)  and  is  so  thorough  and  exhaustive 
a  discussion  of  the  precise  question  in  this  case  that  I  can  add  nothing 
to  it. 

Inasmuch  as  the  learned  justice  states  that  he  did  not  feel  him- 
self free  to  apply  his  original  view  (which  I  think  was  the  correct 
view  of  the  law)  and  that  he  was  not  satisfied  with  the  decision 
which  he  filed,  we  should  grant  a  new  trial. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  final  award  of  costs. 
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The  People  of  the  State  of  New  Yobk  ex  rel.  William  Murray, 
Appellant,  v.  Gustat  Lindejnthal,  Commissioner  of  Bridges  of 
the  City  of  New  York,  and  Willis  L.  Ogden  and  Others, 
Municipal  Civil  Service  Commissioners  of  the  City  of  New 
York,  Respondents. 

Mandamui — t?ie  exiitenee  of  a  remedy  by  action  makes  its  granting  diwretUma/ry, 

While  there  is  no  inflexible  rule  that  the  mere  existence  of  a  remedy  by  action 
will  defeat  an  application  for  a  writ  of  mandamus,  yet  where  such  a  remedy 
exists  the  application  for  a  mandamus  is  addressed  to  the  sound  discretion  of 
the  court. 

Appeal  by  the  relator,  William  Murray,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  20th  day 
of  May,  1902,  denying  the  relator's  motion  for  a  peremptory  writ 
of  mandamus. 

S,  K  Fairfield  and  C,  P.  Dillon^  for  the  appellant. 

James  McKeen  [  Walter  8.  Brewster  with  him  on  the  brief],  for 
the  respondents. 

Jenes,  J. : 

The  relator  moved  for  the  issue  of  a  writ  of  peremptory  man- 
damns  that  the  defendants  prepare  the  payrolls  of  the  relator  at  a 
certain  salary.  He  deposed  that  he  was  appointed  a  bridgekeeper 
in  1898  at  a  certain  salary,  which  was  increased  in  1900,  and  after- 
wards reduced.  He  contended  that  the  reduction  was  illegal.  The 
respondents  answered  that  the  relator  was  appointed  to  the  tempo- 
rary position  of  bridgekeeper  pending  the  preparation  of  the  appro- 
priate eligible  list ;  that  a  bridgekeeper  was  subject  to  competitive 
civil  service  examiniation,  but  a  bridgetender  was  subject  to  physi- 
cal examination  only ;  that  relator  was  examined  only  for  the  latter 
position,  permanently  appointed  to  tliat  position  only,  and  that  he 
has  been  paid  its  salary.  The  relator  by  these  proceedings  sought 
to  recover  a  sum  which  in  amount  is  the  diflPerence  between  the 
salaries  of  bridgekeeper  and  bridgetender.  The  Special  Term, 
Mr.  Justice  Wilmot  M.  Smith  presiding,  denied  the  motion  upon 
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the  grounds  of  laches  and  that  there  was  remedy  by  action.  While 
there  is  no  fast  rale  that  the  mere  existence  of  a  remedy  by  action 
defeats  an  application  for  a  mi^ndamus,  yet  where  snch  remedy 
exists  the  application  for  mandamus  is  addressed  to  the  sound  discre- 
tion  of  the  court.  {People  ex  rel.  Beck  v.  Coler^  34  App.  Div. 
167  ;  People  ex  rel  Treat  v.  Coler,  56  id.  459 ;  affd.,  166  N.  Y.  144.) 
Without  expression  of  opinion  on  the  merits  of  his  claim,  I  am 
clear  that  the  relator  has  a  remedy  by  action,  and  that  the  denial  of 
the  application  was  witliin  the  sound  discretion  of  the  Special 
Term.  The  order  should,  therefore,  be  affirmed,  with  ten  dollars 
costs  and  disbursements  of  the  appeal. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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DETEBMINED  IN  THE 


THIRD    DEPABTMENT 


IN 


APPELLATE   DIVISION, 
^ttemhtv^  1902. 


The  People  of  the  State  of'  New  York,  Respondent,  v.  Manhat- 
tan FiBE  Insurance  Company  of  the  City  of  New  York, 
Defendant. 

Otto  Kelset,  as  Eeceiver  of  the  Manhattan  Fire  Insurance 
Company  of  the  City  of  New  York,  Appellant. 

AeoourUing  by  rec&ivers  of  moneyed  eorporations — c?iapter  ^  of  the  Laws  of  1902  m 
applicable  to  reeeiversJUpe  created  prior  to  its  passage. 

Chapter  60  of  the  Laws  of  1902,  which  regulates  accountings  by  receivers  of 
moneyed  corporations,  affects  the  procedure  only,  and  it  was  competent  for  the 
Legislature  to  make  such  statute  applicable  to  accountings  by  receivers  who  had 
been  appointed  prior  to  its  passage. 

Appeal  by  Otto  Kelsey,  as  receiver  of  the  Manhattan  Fire  Insur- 
ance Company  of  the  City  of  New  York,  from  so  much  of  an  order 
of  the  Supreme  Court,  made  at  the  Cohimbia  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Albany  on  the 
25th  day  of  October,  1902,  as  denies  said  receiver's  motion  to  con- 
firm the  report  of  a  referee  appointed  in  June,  1902,  to  take  and 
state  the  receiver's  accounts,  etc.,  ascertaining  and  fixing  his  liabili- 
ties for  legal  expenses,  attorney's  services  or  counsel  fees  for  the 
year  commencing  May  11,  1901,  and  ending  May  10,  1902. 

O.  D,  B.  Hashrouck  and  Ru%sel  S.  Johnson^  for  the  appellant. 

John  C.  Dames,  Attorney' General,  for  the  respondent. 
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Peb  Curiam  : 

We  think  tlie  matter  of  accounting  by  receivers  of  corporations 
formed  for  banking  or  insurance  is  governed  by  the  provisions  of 
chapter  60  of  the  Laws  of  1902,  which  went  into  effect  February 
26,  1902.  As  a  question  of  procedure  it  is  wholly  within  the  con- 
trol of  the  Legislature.  The  act  referred  to  is  not  prospective  only, 
but  in  plain  terms  is  made  to  apply  to  all  receivers  of  this  class  of 
corporations  theretofore  appointed. 

"  §  9.  This  act  shall  apply  to  all  actions  for  the  appointment  of 
receivers  of  monied  corporations  brought  by  the  attorney-general, 
and  to  all  receivers  of  such  corporations  heretofore  or  hereafter 
appointed,  and  to  the  settlement  and  adjustment  of  their  accounts 
and  distribution  of  assets  in  their  hands,  and  all  proceedings  with 
reference  thereto  hereafter  to  be  taken,  and  shall  supersede  and 
repeal  all  provisions  of  law  inconsistent  herewith." 

While  the  provisions  of  this  law  cannot  affect  the  contract  of 
employment  of  counsel  made  by  the  receiver  before  its  passage,  or 
payments  made  to  counsel  before  its  passage,  it  changes  the  old 
practice  of  partial  settlements  by  a  receiver,  and  the  annual  or  semi- 
annual accounting  under  Special  Term  orders  which  prevailed  under 
the  act  of  1883  (Chap.  378,  as  amd.  by  Laws  of  1885,  chap.  40). 
People  V.  Knickerbocker  L,  Ins.  Co,,,  31  Hun,  622;  Matter  of 
Commonwealth  F.  Ins.  Co.^  32  id.  78.) 

The  act  of  1883,  as  amended  by  chapter  40  of  the  Laws  of  1885, 
provided  (§  4)  for  a  semi-annual  statement  showing  the  account  of 
the  receiver  in  detail  to  be  filed  —  in  cases  of  insurance  companies — 
with  the  Superintendent  of  Insurance  and  with  the  Attorney-General, 
and  to  be  presented  to  the  Special  Term  of  the  Supreme  Court, 
••  and  it  shall  be  unlawful  for  any  receiver  of  the  character  specified 
in  this  section  to  pay  to  any  attorney  or  counsel  any  costs,  fees  or 
allowances  until  the  amounts  thereof  shall  have  been  stated  to  the 
Special  Term  in  this  manner,  as  expenses  incurred,  and  shall  have 
been  approved  by  that  court  by  an  order  of  the  court  duly  entered." 
Under  the  law  of  1902  (§  6)  it  is  provided,  "The  receiver  is  not 
required  or  authorized  to  file  any  account,  except  as  herein  provided, 
except  by  special  order  of  the  court,"  and  no  accounting  is  provided 
for  except  a  final  account  or  one  specially  directed  by  the  court.  It 
will  also  be  observed  that  under  the  act  of  1902  (§  4)  the  receiver 
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may  employ  one  counsel  and  make  such  payment  on  account  for 
legal  services  during  the  progress  of  the  receivership  as  may  be  just 
and  proper,  on  the  written  approval  of  the  Attorney-General,  subject, 
however,  to  investigation,  allowance  or  disallowance  by  the  court  on 
final  settlement  when  all  parties  interested  can  be  heard.  There  seems 
to  be  no  prions  difficulty  in  this  change  as  applied  to  unsettled 
matters,  matters  not  disposed  of  under  the  old  practice  when  the 
law  of  1902  went  into  effect.  It  is  a  change  of  practice  only,  and 
interferes  with  no  vested  rights.  The  receiver  was  required  under 
the  old  law  to  obtain  an  order  of  court  before  he  paid  counsel. 
The  payment  may  be  made  now  subject  to  approval  of  the  court  on 
final  settlement.  The  law  of  1902,  we  think,  is  controlling  in  the 
case  before  us,  and  the  Special  Term  order  appointing  a  referee  to 
state  and  pass  upon  the  receiver's  accounts,  which  order  was  made 
after  the  act  of  1902  went  into  effect,  was  unauthorized,  and  the 
order  refusing  to  confirm  the  report  of  the  referee  was  proper. 

All  concurred. 

Order  affirmed,  without  costs. 


Hanobah  Kelly,  Appellant,  v.  Michael  J.  Kellt,  as  Committee 
of  the  Estate  of  Mart  Ann  Kellt,  a  Lunatic,  Bespondent. 

Security  for  cotU  —  cannot  be  required  qf  ths  committee  of  an  incompetent  in  an 

action  against  him. 

The  express  permissioii  given  to  the  court  in  section  8271  of  the  Ck>de  of  Civil 
Procedure,  to  require  security  for  costs  to  be  given  in  an  action  brought  by  the 
committee  of  an  incompetent,  is  an  implied  denial  of  the  right  to  require  the 
giving  of  such  security  in  an  action  brought  against  such  a  committee. 

Appeal  by  the  plaintiff,  Hanorah  Kelly,  from  an  order  of  the 
Supreme  Court,  made  at  the  Albany  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Bensselaer  on  the  80th  day 
of  April,  1902,  granting  the  defendant's  motion  to  require  the  plain- 
tiff to  furnish  security  for  costs. 

John  T.  Norton^  for  the  appellant. 

John  P,  Curley^  for  the  respondent. 
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Feb  Cubiam  : 

By  section  3271  of  the  Code  of  Civil  Procedure  the  court  is 
authorized,  in  its  discretion,  to  require  the  plaintiff  to  give  security 
for  costs  in  an  action  brought  hy  the  committee  of  a  person  judi- 
cially declared  to  be  incompetent  to  manage  his  affairs.  No  author- 
ity is  therein  given  to  require  security  for  costs  in  an  action  brought 
against  such  committee.  If  we  assume  for  the  argument  that  prior 
to  the  Code  provision  the  court  had  power  to  require  security  for 
costs  in  certain  cases,  the  express  permission  contained  in  section 
3271  to  require  security  in  an  action  brought  ly  a  committee  would 
seem  to  contain  an  implied  denial  of  the  right  to  require  security  in 
an  action  brought  against  such  a  committee.  This  implication  would 
also  seem  to  be  strengthened  by  the  first  provision  of  the  section 
which  authorizes  security  to  be  given  in  certain  cases  when  brought 
by  or  against  an  executor,  etc. 

The  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied. 


HiBAM  T.  Robinson,  as  Administrator,  etc.,  of  Ltdia  J.  Robinson, 

Deceased,  Respondent,  v,  Johanna  Cabpenteb,  as  Administra- 

40  Mis  ^90|       ^"^>  ®*^''  ^*  Chables  E.  Cabpenteb,  Deceased,  Appellant. 

Proof  required  to  estcMM  a  gift,  by  a  pereon  since  deeeaeed,  against  his  estate. 

The  rule  that  claims  against  the  estate  of  a  decedent  must  be  established  by 
clear  and  convincing  proof  applies  with  particular  force  where  an  attempt  is 
made  to  establish  an  alleged  gift  by  the  decedent. 

Appeal  by  the  defendant,  Johanna  Carpenter,  as  administratrix, 
etc.,  of  Charles  E.  Carpenter,  deceased,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  Schenectady  on  the  20th  day  of  August, 
1902,  upon  the  decision  of  the  court,  rendered  after  a  trial  before 
the  court  without  a  jury  at  the  Schenectady  Trial  Term,  adjudg- 
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ing  a  certain  bond  and  mortgage  to  be  a  part  of  the  estate  of  Lydia 
J.  Robinson,  deceased. 

John  Carpenter  owned  a  certain  bond  and  mortgage  given  by  one 
Schoppmier  for  $12,000.  As  mortgagee  therein  he  assigned  it  to  his 
daughter,  Lydia  J.  Robinson,  and  his  wife,  Lydia  J.  Carpenter,  in 
June,  1879.  The  wife  died  in  October,  1880,  intestate,  leaving  as 
her  only  next  of  kin  the  said  daughter,  Lydia  J.  Robinson,  and  a 
son,  Charles  E.  Carpenter.  No  administration  was  ever  had  upon 
her  estate,  but  had  her  interest  in  the  mortgage  been  divided  among 
her  next  of  kin,  the  said  Charles  would  have  been  entitled  to  one- 
half  thereof,  being  a  one-fourth  of  the  whole  mortgage,  and  his 
sister,  Mrs.  Robinson,  the  other  one-half,  giving  her  three-fourths  of 
the  whole  mortgage.  Charles  E.  Carpenter  died,  intestate,  in 
December,  1896,  and  the  defendant  herein  is  his  administratrix. 
Mrs.  Robinson  died,  intestate,  on  February  10,  1901,  and  the  plain- 
tiff is  her  administrator. 

The  plaintiff  claims  that  some  time  in  1888,  Charles  E.  Car- 
penter, by  verbal  assignment,  transferred  all  his  interest  in  such 
mortgage  to  Mrs.  Robinson  and  then  delivered  to  her  the  bond  and 
mortgage,  which  at  that  time  was  in  his  possession.  The  defendant 
denies  this  and  claims  that  one-fourth  thereof  belonged  to  Charles 
E.  Carpenter  at  the  time  of  his  death.  The  action  is  brought  to 
obtain  an  adjudication  that  the  whole  of  such  bond  and  mortgage 
belongs  to  Mrs.  Robinson's  estate  and  that  the  administratrix  of 
Charles'  estate  should  assign  the  same  to  her  administrator.  The 
trial  judge  decided  that  Mrs.  Robinson,  at  the  time  of  her  death, 
owned  the  whole  of  such  bond  and  mortgage,  and  that  Charles  E. 
Cai*penter  in  1883  had  assigned  his  interest  therein  to  her,  and  that 
the  plaintiff,  as  administrator  of  Mrs.  Robinson's  estate,  had  the 
right  to  collect  the  amount  still  due  upon  such  bond  and  mortgage 
and  to  give  a  good  discharge  for  the  same.  Judgment  thereon  was 
entered  accordingly,  and  from  such  judgment  this  appeal  is  taken. 

K  C,  Angle^  for  the  appellant. 

John  D.  MUlery  for  the  respondent. 

Paskeb,  p.  J. : 

The  argument  for  the  plaintiff  in  this  case  is  substantially  as  fol- 
lows :  In  1879  the  bond  and  mortgage  in  question  became  the  prop- 
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erty  of  Mrs.  Robinson  and  her  mother,  Mrs.  Carpenter.  From  that 
time  down  to  1880,  when  the  mother  died,  Charles  E.  Carpenter, 
her  son,  received  for  her  payments  of  interest  on  the  mortgage, 
and  indorsed  them  thereon  ;  that  afterwards,  nntil  March,  1883, 
he  held  the  bond  and  mortgage  and  received  and  indorsed  the  inter- 
est thereon,  presumably  in  his  own  right  as  a  successor  to  one-half 
of  his  mother's  interest  therein ;  that  in  March,  1883,  when  the 
mortgagor  came  to  pay  him  for  that  year,  he  stated  that  he  did  not 
own  the  mortgage,  that  it  then  belonged  to  Mrs.  Robinson  ;  and  he 
then  went  to  her  house  with  the  mortgagor,  and  that  payment  was 
made  to  her  instead  of  to  him  ;  that  thereafter  until  her  death  in 
1901,  all  payments  of  interest,  and  a  considerable  amount  of  princi- 
pal, were  made  to  Mrs.  Robinson  without  objection  on  his  part. 
From  these  facts  is  deduced  the  conclusion  that  he  had,  at  some 
time  prior  to  March,  1883,  assigned  all  his  interest  in  such  mort- 
gage to  her  and  had  delivered  to  her  the  possession  thereof.  It  is 
evident  that  this  claim  proceeds  upon  the  theory  that  such  transfer 
was  a  gift.  There  was  concededly  no  written  assignment.  There 
is  not  the  slightest  proof  of  any  consideration  for  such  an  assign- 
ment, nor  of  any  agreement  between  them  concerning  the  assign- 
ment. The  claim  simply  is,  that  whereas  for  two  years  subsequent 
to  the  mother's  death  Charles  had  possession  of  the  bond  and  mort- 
gage, yet  in  March,  1883,  it  was  in  Mrs.  Robinson's  possession  and 
he  then  stated  that  it  was  her  property,  hence  he  must  have  previ- 
ously assigned  his  interest  therein  to  her,  and  delivered  into  her 
possession  the  instrument  itself  as  evidence  of  such  gift  Without 
discussing  whether  such  facts,  if  established,  would  be  sufSdent  to 
justify  such  a  conclusion,  the  trouble  is  that  no  such  facts  are 
proven. 

The  only  witness  on  the  subject  is  the  mortgagor.  He  distinctly 
states  in  his  evidence  that  he  cannot  remember  the  year  in  which 
Charles  said  he  could  not  take  the  money,  that  it  belonged  to  Mrs. 
Robinson,  but  he  is  apparently  quite  certain  that  it  was  the  first 
time  he  went  to  pay  money  after  Mrs.  Carpenter's  death.  He  says : 
**  I  am  not  sure  what  year  it  was  that  I  went  to  pay  to  Mr.  Carpen- 
ter and  he  told  me  not  to  pay  him.  I  can't  tell  just  what  year. 
That  was  the  first  time  Mrs.  Carpenter  was  dead.  That  first  time 
1  came  and  wanted  to  pay  the  money.     Then  Charley  say,  *  I  can't 
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take  any  money, '  I  have  to  pay  to  Mrs.  Robinson.  ^  I  have  to  pay 
it  in  there.' " 

And  again,  when  being  asked  if  he  did  not  tell  the  attorney  the 
day  before  that  Charles  said  he  would  divide  with  Mrs.  Robinson, 
he  says :  "  I  can't  tell  you.  You  was  on  the  road  and  I  told  you 
the  ^rst  time  I  came  he  said  I  have  to  pay  it  to  Mrs.  Robinson,  and 
he  go  along  with  me  and  I  pay  it  there." 

It  is  further  clear, that  such  transaction  was  not  in  1883,  for  the 
witness  says  that  the  next  year  after  that  he  paid  more  money  to 
Mrs.  Robinson  at  Mr.  Thomson's  office.  Now,  on  the  bond  is  an 
indorsement  of  March  31,  1883,  of  $2,190,  and  an  entry  thereon 
that  $10,000  is  still  unpaid,  and  that  thereafter  interest  is  to  be  paid 
at  the  rate  of  five  per  cent.  This  indorsement  is  signed  by  Mrs. 
Robinson,  but  the  statement  itself  is  evidently  the  work  of  a  lawyer. 
It  is  clearly  the  time  when  the  payment  was  made  at  Mr.  Thomson's 
office,  which,  as  the  witness  says,  was  the  year  after  Charles  went 
with  him  to  Mrs.  Robinson's. 

According  to  the  evidence,  then,  Charles  did  not  after  his 
mother's  death  keep  the  mortgage  as  his  own.  Clearly  he  did  not 
thereafter  receive  more  than  one  payment  of  interest  thereon,  and 
the  weight  of  evidence  is,  that  on  the  first  offer  of  interest  after  her 
death,  he  declined  to  receive  it  and  took  the  mortgagor  to  Mrs. 
Robinson,  who  was  then  the  only  one  who  could  rightfully  receipt 
for  it.  This  was  but  a  correct  recognition  of  the  legal  status  of  the 
matter  as  it  then  was.  Prior  to  that  time  he  had  acted  for  his 
mother,  who  owned  half  the  mortgage,  but  she  now  being  dead  and 
no  administrator  having  been  appointed,  Mrs.  Robinson  was  clearly 
the  only  one  to  whom  the  payment  should  then  be  made. 

Clearly  he  did  not  own  the  mortgage ;  he  never  had  owned  it, 
and  his  statement  to  the  effect  that  it  was  Mrs.  Robinson's,  and  not 
his,  by  no  means  indicates  that  she  had  acquired  any  interest  what- 
ever from  him.  Such  a  statement  then  made,  and  a  delivery  by 
him  of  the  lx)nd  and  mortgage  over  to  her,  is  entirely  consistent 
with  his  continued  ownership  of  his  share  in  the  distribution  of  his 
mother's  estate,  including  the  mortgage  so  left  by  her.  He  gave  it 
to  her  because  there  being  no  administrator  appointed,  she  was  the 
ordy  one  entitled  to  hold  it,  and  he  said  it  was  hers  and  not  his, 
because  she  owned  one-half  thereof  and  he  did  not  own,  and  never 
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had  owned,  any  part  thereof.  This  is  especially  clear  if,  as  Schopp- 
mier  says,  it  was  the  first '  payment  after  his  mother's  death.  Yet 
the  same  inferences  follow  if  he  held  it  until  he  had  got  the 
interest  dae  in  1881  thereon.  Under  these  conditions,  the  inference 
which  the  plaintiff  would  draw  from  his  statements  and  act  cannot 
be  tolerated. 

Moreover,  it  is  proven  by  the  defendant's  witnesses  that  on  several 
occasions  after  Mrs.  Robinson  had  acquired  this  mortgage,  and  as 
recently  as  in  1895  or  1896,  she  had  promised  Charles  to  settle  up 
about  the  "  Schoppmier  mortgage."  Her  language  was :  **  We  will 
settle  it  as  soon  as  I  feel  able  now."  Again  on  another  occasion  he 
asked  her  as  follows :  "  Don't  yon  think  that  mortgage  ought  to  be 
settled  before  something  happens  to  one  of  us  ? "  To  which  she 
replied :  "  I  do."  "  Well,"  he  says,  "  Why  don't  you  ? "  She  replied : 
"  I  intend  to."  There  is  other  evidence  on  the  part  of  the  defend- 
ant, shovring  that  Mrs.  Robinson  recognized  her  liability  to  settle 
with  Charles  about  this  mortgage,  and  so  negativing  the  claim  that 
he  had  assigned  his  interest  therein  to  her. 

The  plaintiff  seeks  in  this  action  to  establish  a  ffift  from  Charles 
to  his  sister  of  his  interest  in  this  mortgage.  Not  only  is  there  an 
utter  lack  of  evidence  to  prove  such  a  gift,  but  there  is  strong  evi- 
dence indicating  that  none  such  had  ever  been  made. 

The  familiar  rule  that  claims  against  the  estate  of  a  deceased 
party  must  be  established  by  clear  and  convincing  proof  controls 
this  case  against  the  plaintiff.  {Matter  of  Van  Slooten  v.  Wheeler y 
140  N.  Y.  633.)  And  particularly  is  this  rule  applicable  where  the 
effort  is  to  establish  an  alleged  gift.  {Tilford  v.  Bank  for  SavingSy 
31  App.  Div.  565.)  Without  discussing  the  other  objections  to 
which  the  appellant's  counsel  calls  our  attention,  I  conclude  that 
this  judgment  must  be  reversed  upon  the  ground  that  the  evidence 
falls  far  short  of  establishing  the  plaintiff's  claim. 

All  concurred. 

Judgment  reversed  on  law  and  facts  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 
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Louisa  Gobdon  and  Joseph  Gobdon,  as  Administrators,  etc.,  of 
Joseph  Gordon,  Jr.,  Deceased,  Kespondents,  v,  Eugene  L. 
Ashley,  Appellant. 

Negligence  —  liability  for  i^njury  from  an  electric  mre  maintained  in  connection 
withandeciric  plant  owned  by  a  corporation — the  corporation's  vendor  is  not 
liable  on  the  ground  that  the  plant  teas  under  Ma  control — a  wrdict  against  him 
rendered  on  that  theory  cannot  be  metained  on  the  theory  that  he  erected  a  public 
nuieance. 

Eugene  L.  Ashley,  who  had  made  a  contract  to  light  a  Tillage  with  electricity 
and  had  built  a  plant  for  that  purpose,  sold  the  plant  to  a  corporation  of  which 
he  became  the  president  and  the  holder  of  a  large  majority  of  its  capital  stock. 
The  sole  relation  between  Ashley  and  the  corporation,  so  far  as  appeared,  was 
that  of  vendor  and  vendee,  and  from  the  time  of  the  transfer  to  it  the  corpora- 
tion, with  the  consent  of  the  village,  operated  the  plant  and  performed  the 
lighting  contract.  After  such  transfer  a  man  was  killed  by  coming  in  contact 
with  an  electric  wire  which  had  been  negligently  maintained  in  connection 
with  the  electric  plant. 

Held,  that  Ashley  could  not  be  charged  with  liability  for  the  accident  on  the 
ground  that  he  was  in  control  of  the  plant,  notwithstanding  that,  under  his 
contract  with  the  village,  he  Lad  no  right  to  assign  the  contract  to  the  corpora- 
tion without  the  consent  of  the  board  of  trustees  evidenced  by  a  resolution, 
and  that  such  resolution  was  not  passed  until  after  the  accident. 

A  verdict,  rendered  on  the  theory  that  Ashley  was  in  control  of  the  plant,  can- 
not be  sustained  on  the  theory  that  he  erected  a  public  nuisance,  where  no 
such  claim  was  made  in  the  complaint  and  no  such  question  was  submitted  to 
or  passed  upon  by  the  jury. 

Appeal  by  the  defendant,  Engene  L.  Ashley,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the  office 
of  the  clerk  of  the  county  of  Washington  on  the  18th  day  of  May, 
1901,  upon  the  verdict  of  a  jury  for  $4,000,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  18th  day  of  May,  1901,  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Hichard  Zockhart  ffandy  for  the  appellant. 

Lewie  E.  Carr  and  Edgar  HvU,  for  the  respondents. 

Parkeb,  p.  J. : 

If  there  is  any  charge  at  all  in  this  complaint  that  the  defend- 
ant's negligence  caused  the  death  of  the  plaintijSs'  intestate,  it  is 
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that  he  negligently  mamtatned  the  wire  in  question.  It  is  the  nse 
of  the  wire  that  is  complained  of.  No  suggestion  that  the  defend- 
ant had  created  a  nuisance  in  a  public  place,  which  had  resulted  in 
the  death  of  the  intestate,  can  be  found,  and  the  case  was  sent  to  the 
jury  on  the  former  theory  only.  They  were  substantially  told  that 
unless  the  defendant  had  personal  effective  control  of  the  electric 
light  plant  at  the  time  of  Gordon's  death  so  that  it  was  his  legal 
duty  at  his  own  expense  to  keep  it  in  proper  order,  and  that  unless 
Gordon  died  from  an  electric  current  coming  from  a  wire  controlled 
and  operated  by  the  defendant,  then  the  defendant  was  not  liable 
for  such  death  and  the  plaintiff  could  not  recover. 

This  statement  enunciates  the  rule  of  law  upon  which  we  must 
assume  the  jury  acted,  and  which  must  control  our  decision  npon 
this  appeal. 

The  serious  question  presented,  therefore,  is  whether  the  evidence 
warranted  the  conclusion  which  the  jury  reached,  that  the  defend- 
ant Ashley  had  any  such  control  and  management  of  the  plant  at 
the  time  of  Gordon's  death. 

Ashley  had  taken  a  contract  with  the  village  of  Whitehall  to 
light  it  with  electricity  for  five  years,  and  he  had  built  the  plant  in 
question.  This  contract  was  taken  in  February,  1898,  and  the  plant 
seems  to  have  been  in  operation  some  time  in  May  of  that  year. 
It  is  manifest  that,  from  the  start,  it  was  contemplated  that  a  cor- 
poration should  be  formed  to  take  and  operate  the  plant,  and  in 
June,  1898,  a  corporation  under  the  name  of  the"Kanes  Falls 
Electric  Company  "  was  fully  organized,  and  from  that  time  the 
plant  was  actually  operated  by  such  company.  The  defendant  tes- 
tified that  immediately  upon  its  organization  he  sold  and  transferred 
to  such  company  all  of  such  plant  and  took  stock  of  such  company 
in  payment  therefor.  There  is  no  evidence  contradicting  such  state- 
ment ;  undoubtedly  the  company  thereafter  received  all  the  earnings 
of  such  plant,  including  payments  from  the  village  due  for  lighting 
it  under  its  contract  with  Ashley.  The  stock  seems  to  have  been 
duly  transferred  to  Ashley  in  payment  therefor,  and  I  think  it  clear 
that,  under  the  evidence,  the  company,  after  June,  1898,  must  be 
deemed  the  owner  as  well  as  the  operator  of  the  plant.  There  is 
no  evidence  whatever  suggesting  any  control  or  relation  between 
Ashley  and  the  company  other  than  that  of  vendor  and  vendee. 
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There  is  no  claim  that  the  corporation  was  used  as  a  pretense  or 
cover  by  Ashley  to  avoid  responsibility.  The  trial  judge  substan- 
tially told  the  jury  that  it  was  organized  in  good  faith,  and,  in  his 
opinion  delivered  upon  denying  the  motion  for  a  new  trial,  he  treats 
it  as  an  independent  legal  entity  and  thinks  that  this  action  might 
have  been  properly  maintained  against  it.  There  is  no  suggestion 
in  the  evidence  of  any  arrangement  between  Ashley  and  the  com- 
pany, whereby  it  was  to  act  for  him,  or  as  his  agent  or  employee,  in 
lighting  the  village  of  Whitehall.  It  was  a  sale,  and  nothing  but  a 
sale,  of  the  plant  to  the  company.  The  company  employed  Par- 
sons as  its  electrical  engineer  and  West  as  its  general  manager,  and 
I  am  of  the  opinion  that  the  clear  weight  of  evidence  is  to  the  effect 
that,  at  the  time  Gordon  was  killed,  the  company  owned  the  plant 
and  that  it  alone  was  operating  it.  That  being  so,  the  jury  were 
clearly  without  warrant  in  concluding  that  Gordon  died  from  the 
effects  of  electricity  passing  through  a  wire  "  controlled  and  operated 
by  "  Ashley,  or  that  Ashley  had  the  "  personal  effective  control  of 
the  electric  light  plant,"  and  so  they  were  not  warranted  under  the 
law  of  this  case,  as  submitted  to  them  by  the  court,  to  render  a 
verdict  for  the  plaintiff. 

It  is  urged  that  Ashley  had  no  right,  under  the  terms  of  his  con- 
tract, to  assign  his  rights  under  it,  without  the  consent  of  the  board 
of  trustees  evidenced  by  a  resolution  to  that  effect,  and  that  such 
resolution  was  not  passed  until  after  Gordon  was  killed.  True. 
But  nevertheless  the  company  did  purchase  all  the  plant,  and  even 
if  it  thereby  acquired  no  right  to  operate  it  in  Whitehall,  neverthe- 
less it  did  actually  operate  it  with  the  constant  consent  of  the  village. 
It  is  a  distortion  of  the  evidence  to  argue  that  because  Ashley  was 
so  forbidden  to  sell,  it  must  be  assumed  that  the  company  was  act-  - 
ing  for  him  and  was  at  all  times  under  his  control.  No  such 
arrangement  was  made  between  Ashley  and  the  company,  and,  as  a 
matter  of  fact,  the  village  knew  that  the  company  was  operating 
the  plant,  consented  to  such  action  and  paid  it  for  so  doing.  The 
rights,  as  between  the  village  and  Ashley  or  the  company,  under 
that  contract,  do  not  affect  the  question  as  to  who  had  control  of 
the  wire  that  caused  the  death  of  Gordon.  Nor  does  the  fact  that 
Ashley  was  president  of  the  company  and  held  a  very  large  major- 
ity of  the  stock  control  that  question.    Whatever  authority  he  had, 
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or  whatever  act  was  done  in  that  relation,  was  the  act  of  the 
company,  and  for  anj  negligent  omission  in  that  relation  the  com- 
pany alone  wonld  be  liable. 

The  trial  judge  has  sustained  the  verdict  upon  the  theory  that 
Ashley  erected  a  public  nuisance  by  suspending  this  wire  in  the 
manner  in  which  it  was  suspended,  and  that,  therefore,  he  was 
liable  for  all  injury  resulting  from  its  use. 

It  is  sufficient  to  say  that  no  such  claim  has  been  made  in  the 
complaint ;  no  such  fact  has  been  charged  against  him  therein,  and 
no  such  question  has  been  submitted  to  or  passed  upon  by  the  jury. 
Whether  the  defendant  could  be  held  liable  had  the  action  been 
brought  and  tried  upon  such  a  theory,  is  not  now  before  us.  Upon 
the  evidence  appearing  in  this  record  I  have  very  great  doubts 
whether  such  a  claim  could  be  sustained,  but  it  is  sufficient  here  to 
say  that  we  do  not  now  consider  it. 

For  the  reasons  above  stated  the  judgment  and  order  must  be 
reversed  and  a  new  trial  granted. 

All  concurred. 

Judgment  and  order  reversed  on  law  and  facts  and  new  trial 
granted,  with  costs  to  appellant  to  abide  event. 


E.  Bbowk  Baker  and  Albert  M.  Banker,  Appellants,  v.  The 
State  of  New  York,  Respondent. 

Improvement  of  the  Erie  oaruU  under  the  act  of  1895 — it  teae  abandoned,  not  iui- 
pended — the  State  toae  not  authorised  by  the  eontraete  to  abandon  U-^  right  of 
the  eontractore  to  reoofoer  damageefor  the  breach. 

The  action  of  the  State  of  New  York,  upon  and  after  the  14th  day  of  May,  1806, 
in  reference  to  the  work  of  improving  the  Erie  canal,  which  had  been  under- 
taken pursuant  to  chapter  79  of  the  Laws  of  1896,  was  ant  abandonment  of  the 
work  and  not  a  mere  "suspension"  thereof  within  tlie  meaning  of  a  clause  in 
the  contracts  for  a  portion  of  the  work  which  provided  that  if  the  execution 
of  the  contracts  should  be  suspended  by  the  State  at  any  time  for  any  cause, 
no  claim  for  prospective  profits  on  work  not  done  should  be  made  and  allowed, 
but  that  the  contractors  should  complete  the  work  when  the  State  ordered  its 
resumption. 

The  right  to  abandon  the  work  before  completion  without  incurring  any  liahilitj 
to  the  contractor  for  prospective  damages  was  not  reserved  to  the  State  under  a 
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provision  of  the  bid  upon  which  the  contract  was  founded,  by  which  the  con- 
tractor offered  "to  construct  and  to  finish,  aofar  as  the  tuperintendent  of 
ptUdie  w&rkB  fhaU  direct,  all  of  the  work  to  which  prices  are  affixed  in  the 
above  schedule  in  all  respects  according  to  the  contract  and  specifications," 
or  by  a  provision  in  the  contract  that  the  work  should  be  "  prosecuted  at  the 
times  and  in  the  manner  directed  by  the  resident  engineer  "  or  by  a  clause  In 
the  specifications  providing,  "  the  State  reserves  the  right  to  increase  or  dimin- 
ish the  amount  or  amounts  of  any  class  of  work  from  the  amount  shown  on 
the  bidding  sheet,"  and  that  in  that  event  the  amount  of  work  required  would 
be  done  at  the  rates  named  in  the  contract,  and  no  claim  for  damages  or  pros- 
pective profits  would  be  made  on  account  of  such  change. 
The  abandonment  of  the  work  entitled  the  contractors  to  recover  the  money  depos- 
ited by  them  as  security  for  the  faithful  performance  of  the  contracts  and  the 
balance  due  for  work  actually  done  thereunder,  and  —  assuming  that  the  aggre- 
gate of  all  the  bids  for  the  work  was  within  the  $9,000,000  authorized  to  be 
expended  upon  the  improvement  and  that,  at  the  time  of  the  execution  of  the 
various  contracts,  the  $9,000,000  was  apportioned  to  the  several  contractors  up 
to  the  amount  of  their  respective  bids — each  contractor  would  also  be  enti- 
tled to  recover  such  prospective  damages,  not  exceeding  the  amount  of  his  bid, 
as  he  could  show  that  he  had  suffered  by  reason  of  the  abandonment  of  the 
work. 

Appeal  by  the  claimants,  E.  Brown  Baker  and  another,  from  a 
judgment  of  the  Court  of  Claims,  entered  in  the  office  of  the  clerk 
of  said  court  on  the  4th  day  of  March,  1902,  "  both  upon  questions 
of  law  and  of  fact,  and  for  an  insufficiency  of  the  judgment,  upon 
the  grounds  that  the  said  judgment,  insofar  as  it  limits  claimants* 
recovery  to  $5,100,  the  amount  of  the  deposit,  with  such  interest, 
to  be  computed  by  the  Comptroller,  as  it  has  earned  the  State,  and 
does  not  allow  interest  thereon  at  the  rate  of  six  per  cent,  per 
annum  from  the  14th  day  of  May,  1898,  and  to  $8,888.28,  the 
balance  due  for  work  performed  and  materials  furnished,  and  does 
not  allow  a  recovery  of  $24,277.50  in  addition  thereto  as  damages 
for  the  breach  of  the  contract  on  the  part  of  the  State  of  Kew 
York,  and  the  interest  thereon  from  the  14th  day  of  May,  1898, 
and  makes  the  recovery  allowed  conditional  upon  the  claimants 
surrendering  their  contract  described  in  their  claim  herein  and 
releasing  the  State  from  all  liability  on  account  thereof  within 
thirty  days  from  the  service  upon  them  of  a  certified  copy  of  this 
judgment,  and  further  orders  and  adjudges  that  in  case  the  said 
claimants  shall  not  surrender  said  contract  and  file  such  release 
App.  Dir.— Vol.  LXXVIL        34 
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within  said  thirty  days,  then  the  State  of  New  York  has  judgment 
against  the  claimants  dismissing  the  said  claim,  is  against  the  evi- 
dence and  the  weight  of  evidence  and  contrary  to  law ;  and  upon 
the  further  ground  that  the  Court  erred  in  holding  and  determining 
that  the  State  is  not  in  default,  and  that  it  simply  lessened  the 
amount  of  work  to  be  done  by  the  claimants  up  to  the  present  time 
and  has  suspended  tlie  eicecution  of  the  contract." 

The  contractors  presented  to  the  Court  of  Claims  a  claim  against 
the  State  for  damages  alleged  to  have  arisen  out  of  a  breach  of  a 
contract  in  which  they  had  undertaken  to  do  certain  specified  work 
in  enlarging  the  Erie  canal.  They  claim  that  the  State  had 
abandoned  the  work  and  prevented  the  complete  performance 
thereof  by  them,  whereby  they  had  lost  the  profits  which  they 
would  otherwise  have  derived,  and  also  that  they  thereby  became 
entitled  to  be  paid  the  amount  still  unpaid  for  work  actually  done 
under  such  contract,  and  the  amounts  deposited  with  and  retained 
by  the  State  as  security  for  its  complete  performance.  The  claim 
was  denied  by  the  court  below  as  to  the  damages  claimed,  but  they 
were  given  a  judgment  for  the  moneys  earned  and  for  those 
retained  as  security,  provided  they  would  release  all  further  claim 
against  the  State  on  account  of  such  contract  or  its  breach.  From 
such  judgment  the  contractors  have  appealed. 

Andrew  J,  IfeUisy  for  the  appellants. 

John  C.  Davies,  Attorney- General^  and  Oeorge  H.  Stevens,  for 
the  respondent. 

Parker,  P.  J. : 

The  contract,  for  the  breach  of  whicli  tin'fl  ch'^"^  ii  mftdn  agiinnt 
the  State,  provides,  in  substance,  that,  if  the  fixfipi?^^^'^  ^^  the  con- 
tract shall  be<^U6pended1>y  the  State  at  any  time  for  any  canse^  no 
claim  for  prospcctiv^B  pfolits  on  work  not  done  shall  be  made  and 
allowed,  but  the  contractors  shall  complete  the  work  when  the  State 
shall  order  it  to  be  resumed,  and  the  date  of  such  completion  shall 
be  fixed  by  the  Superintendent  of  Public  Works.  It  is  claimed  on 
the  part  of  the  State  that  the  breach  complained  of  is  but  a  "  sus- 
pension "  under  the  above  provision.  If  such  claim  is  correct,  it  is 
plain  that  not  only  could  no  prospective  profits  be  now  claimed  as 
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damages,  but  neither  could  the  sums  which,  by  the  terms  of  the  con- 
tract are  to  be  retained  until  the  completion  of  the  work,  be  now 
demanded.  No  breach  of  the  contract  would  have  occurred,  nor 
would  such  sums  have  yet  become  due. 

But  I  am  of  the  opinion  that  the  action  of  the  State  upon  and 
afterlEe  14th  of  May,  1898,  was  an  abandonment  of  the  work 
referred  to  in  the  contract  instead  of  a  mere  **  suspension  ^^  thereof. 
The  contract  was  then  terminated  by  the  State,  and  the  contractors 
were  notified  to  that  effect.  No  suggestion  was  made  that  the  work 
provided  for  in  the  contract  was  to  be  thereafter  completed,  or  that 
any  time  would  be  thereafter  fixed  for  its  completion. 

They  were  simply  notified  that  the  work  was  to  cease,  and  opera- 
tion under  the  contract  was  then  brought  to  an  end.  Chapter  544 
of  the  Laws  of  1899  seems  to  be  a  declaration  on  the  part  of  the 
State  that  it  so  considered  the  situation,  and  that  if  the  contractors 
were  willing  to  adopt  that  view  and  take  what  was  due  them  upon 
their  contracts  and  release  all  further  claims,  they  would  be  paid 
upon  that  basis,  including  all  moneys  held  by  the  State  as  security 
for  the  performance  of  the  contract  on  their  part.  _A  clear  aban- 
donment of  the  scheme  to  improve  the  canal  to  the  depth  of  nine 
feet  is  here  shown;  and  it  is  very  apparent  that  the  breach  of 
which  the  appellants  complain  is  not  the  mere  suspension  above 
referred  to^ 

We  have  then  this  situation :  The  contractors  institute  against  the 
State  these  proceedings  for  a  breach  of  its  contract,  and*  they  claim 
not  only  the  amounts  due  for  work  actually  done  by  them  thereun- 
der, but  also  such  damages  as  have  naturally  accrued  to  them  on 
account  of  such  breach.  The  amount  still  unpaid  for  work  actually 
done  is  conceded  to  be  $8,881.23 ;  and  the  amount  of  money  depos- 
ited with  the  State  as  security  for  the  work  is  conceded  to  be  $5,100. 
It  is  also  conceded  that,  so  far  as  they  were  permitted,  the  contract- 
ors have  well  and  faithfully  performed  the  work.  The  State  hav- 
ing abandoned  the  work  and  prevented  further  performance  on  the 
the  part  of  the  contractors,  it  is  clear  that  both  the  sum  of  $5,100 
and  the  $8,881.23  are  due  and  payable  by  it  to  the  contractors;  and 
under  this  view  of  the  case,  it  is  difficult  to  see  why  they  should 
not  recover  them  untrammeled  by  a  provision  in  the  judgment 
that  they  release  all  further  claim  for  damages  against  the  State. 
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Bat  the  farther  claim  that  the  contractors  make  in  this  proceed- 

Iing,  that  they  are  entitled  to  recover  the  profits  which  tliey  would 
have  made  had  the  work  proceeded  to  full  completion  under  the 
contract,  is  not  so  clear. 

On  the  face  of  the  contract,  and  on  the  proof  disclosed  by  the 
record  before  ns,  the  total  work  which  the  contractors  undertook  to 
perform  was,  it  seems  to  me,  to  ^^  construct  and  to  finish  "  the  improve- 
ment of  a  certain  specified  five  and  eighty-seven  one-hundredths 
Jttiles  of  the  Erie  canal  according  to  plans  and  specifications  submitted 
with  and  made  a  part  of  the  contract.  Such  is  their  undertaking 
in  the  first  provision  of  the  contract.  No  change  in  such  plans  and 
ispecifications  has  ever  been  made  by  the  State,  and  it  is  conceded 
|that  when  abandoned  such  work  had  not  been  completed. 

Such  being  the  obligation  on  the  part  of  the  contractors,  it  would 
fteem,  from  the  proof  disclosed  by  the  record,  that  the  reciprocal 
obligation  on  the  part  of  the  State  to  permit  them  to  prosecute  the 
work  to  completion,  and  to  pay  them  for  the  same,  exists,  unless 
the  State  has  reserved  to  itself  the  right  to  end  the  work  at  any 
period  of  its  progress.  If  such  right  is  reserved,  undoubtedly,  no 
loss  of  profits  could  be  claimed  as  damages  for  a  breach  of  the  con- 
tract, because  in  that  case  there  would  be  no  breach.  The  conrt 
below  has  substantially  held  that  such  is  the  situation  here,  and  has, 
therefore,  rejected  the  contractors'  claim  for  such  damages.  If  the 
solution  of  the  question  depends  upon  the  construction  of  the  terms 
of  the  contract  alone,  a  careful  study  of  that  instrument  will  force 
the  conclusion  that  no  such  reservation  can  be  found  within  it 

Notice  that  bids  for  the  performance  of  the  work  upon  the  five  and 
eighty-seven  one-hundredths  miles  covered  by  this  contract  would 
be  received  was  published.  Accompanying  that  notice,  the  plans, 
specifications  and  statement  of  the  engineer's  estimate  for  the  work 
to  be  done  thereon  were  submitted  and  filed  as  required  by  chapter 
794  of  the  Laws  of  1896  (amdg.  Laws  of  1895,  chap.  79,  §§  4,  5). 
Under  such  notice  and  statement  these  claimants  made  a  bid  and 
affixed  theiv^pcii^esDer  yard  and  per  foot  to  the  several  estimated 
amounts  of  excavation7cohtitrnGti6n  or  material  contained*  in  such 
statement.  They  were  awarded  the  work,  and  thereupon  entered 
into  the  contract  which  is  set  forth  at  length  in  the  appeal  book. 
By  such  contract,  such  plans,  specifications  and  statement  are  made 
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I  a  part  of  the  contract.  By  such  statement  the  total  cost  of  the  work 
and  materials  to  be  done  and  furnished,  less  value  of  old  materials 
furnished  by  the  State,  amounted,  at  the  agreed  prices,  to  the  sum 
of  $98,760.  The  work  done  and  materials  furnished  by  the  con- 
tractors up  to  the  time  the  work  was  stopped  amounted  to  $75,886.23. 
It  is  proven  in  the  case  that  most  of  the  estimated  amounts  given  in 
such  "statement"  fell  far  short  of  the  amounts  actually  necessary 
to  finish  the  work  according  to  the  plans  and  specifications  referred 
to  in  the  contract.  Tlie  total  cost  of  such  work,  at  the  agreed  prices, 
would  amount  to  $165,953.75.  Thus,  at  the  time  the  work  was 
abandoned,  there  was  still  unperformed  and  unfurnished  of  the 
estimated  work  and  materials  an  amount  equal  to  the  sum  of 
$22,873.77,  and  of  the  amount  necessary  to  complete  the  actual 
work  required  an  amount  equal  to  $90,067.52. 

(There  are  several  provisions  in  the  contract,  specifications  and 
statement  which  it  is  claimed  amount  to  a  reservation  by  the  State 
of  the  right  to  terminate  at  any  time  it  desired  the  work  under  this 
contract.  I^irst.  In  the  hid  which  is  written  and  signed  by  the 
contractors,  at  the  foot  of  the  "  statement "  of  estimated  amounts^ 
etc.,  they  offer  "  to  construct  and  to  finish,  bo  far  a%  thesupervntendr- 
ent  of  public  works  shaU  direct^  all  of  the  work  to  which  prices- 
are  affixed  in  the  above  schedule  in  all  respects  according  to  the  con^ 
tract  and  specifications,  etc.,  *  *  *  this  day  exhibited.  *  *  *" 
But  this  offer  is  no  part  of  the  contract  and  it  is  to  be  noticed  that 
in  the  contract  their  undertaking  is  to  do  all  the  labor,  etc.,  neces- 
sary to  "  construct  cmd  to  Jmish  in  every  respect "  the  five  and 
eighty-seven  one-hundredths  miles  in  question,  and  such  work  is  to  be 
done  according  to  the  plans  and  specifications  furnished,  etc.  Here  is 
a  distinct  undertaking  on  the  part  of  the  contractors  to  finish  the  con- 
tract according  to  the  plans,  and  there  is  no  provision  or  suggestion 
here  that  they  are  to  do  that  work  or  so  much  thereof  as  the  Superin- 
tendent of  Public  Works  shall  require.  Under  the  contract  they  are 
required  to  do  it  all.  And  the  mutual  obligation  on  the  part  of  the 
State  to  permit  them  to  do  it  all  and  to  pay  them  accordingly  is 
not  in  any  way  limited  by  any  provision  here  made.  The  limita- 
tion suggested  in  the  offer  is  not  incorporated  into  the  contract. 

Moreover,  if  such  offer  is  to  be  deemed  a  controlling  part  of  the 
contract,  then  the  contractors'  obligation  to  do  work  would  extend 
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only  to  the  amounts  specified  in  the  various  classes  named  in  the 
statement  under  which  it  is  written,  for  the  language  there  used  is 
to  do  "  all  of  the  work  to  which  prices  are  affixed  in  the  above 
schedule,"  etc. 

It  will  hardly  be  claimed  that  either  party  expected  that  no  more 
work  should  be  done  than  was  specified  in  that  estimate,  inasmuch 
as  the  contractor  is  distinctly  notified  tliat  the  quantities  there  named 
are  ^'  approximate  only,"  and  the  provision  of  the  contract  headed 
**  Alterations  and  Directions,"  etc.,  and  the  28th  specification,  here- 
inafter referred  to,  are  utterly  inconsistent  with  that  theory.  So, 
also,  the  contractors  in  several  instances  did  more  work  than  was 
specified  in  the  estimate,  thus  indicating  that  the  parties  understood 
that  the  amount  of  work  to  be  done  was  not  limited  by  that 
estimate. 

In  all  these  respects  the  offer  differs  materially  from  the  contraM 
and  cannot  be  deemed  to  modify  or  control  it. 

There  are  certain  other  provisions  in  the  contract  in  whicli  it  is 
required  that  the  work  shall  be  ^^  prosecuted  at  the  times  and  in  the 
manner  directed  by  the  resident  engineer,"  etc.  These  have  refer- 
ence to  the  method  of  carrying  on  the  work,  and  clearly  were  not 
intended  to  provide  that  the  resident  engineer  might  at  any  time 
order  an  abandonment  of  tlie  work. 

It  was  further  provided  in  section  28  of  the  specifications  that 

[^e  State  r^flf^rvf^fi  tliQ  n'orht  to  increase  or  diminish  tlie  amount  or 
jamounts  of  any  class  of  work  from  the  amount  shown  Ijnthe  bid- 
ding sheet,"  and  m_.that-fiy-eut  tW  amount  of  work  required  will 
be  done  at  the  rates  named  in  the  contract,  and  no  claim  for  dam- 
ages or  prospective  profits  shall  be  made  on  account  of  such  change. 
It  is  insisted  that  this  amounts  to  a  reservation  by  the  State  of  the 
right  to  cease  the  work  at  any  time,  without  incurring  any  liability 

for  damages.       The  ai^nmanf  ftfifimfl  t^  Ka  fliut^  nnilAr  i\\\a  prnviginn^ 

the  State  nlighfdiminish  the  amount  of  each  class  of  work  specified 
in  Tlie  estmiate  of  "  bidding  slieet'^  to  httle  or  iiulhiu^>an4  in  that 

manner  abandon  the  work  long  before  its  completion*. 

The  wholftj^liemfi  of  tho  ^ffntmnl'r  iftp'lalTr  H*#  t^ftt  H!if*li  was 
tTTe^purpose,  or  understood  meaning,  of  this  provision. ,  The  "  bid- 
ding sheet,"  to  which  it  refers,  was  the  estimate  of  quantities,  etc., 
required  by  the  statute  above  cited  to  be  made  by  the  engineers 
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and  submitted  with  the  notice  for  bids.  These  quantities  were 
approximate  only.  The  contractors  were  so  notified^  and  directed 
to  ascertain  such  quantities  for  themselves  (see  page  24  of  the 
appeal  book),  and  the  real  purpose  of  section  28  was  to  protect  the 
State  from  any'claim  for  damages,  or  prospective  profits,  should'  it 
turn  out  upon  completion  of  the  work  that  the  quantity  of  any  class 
therein  described  varied  from  that  given  in  such  schedule.  It  was 
a  mere  declaration  that  the  quantities  specified  in  that  preliminary 
estimate  were  not  to  be  controlling  upon  the  State,  That  estimate 
having  been  named  in  the  first  provision  of  the  contract  as  a  part 
of  the  contract,  it  was  deemed  necessary  for  the  State  to  repel  the 
possible  inference  that  only  such  work  as  was  therein  specified 
would  be  required,  and  hence  the  provisions  of  section  28  were 
inserted.  The  idea  that  the  completion  of  the  work  might  be 
prevented^  or  evaded^  under  this  provision  never  occuiTed  to  either 
party. 

-fiadthe  real  agreement  between  the  parties  been  to  the  effect 
that  the  contractors  should  do  all  the  work  necessary  to  complete 
the  improvement  of  this  section  of  the  canal,  or  so  much  thereof 
only  as  the  State  should  require,  it  is  fair  to  assume  that  such  a 
provision  would  in  plain  and  distinct  terms  have  been  inserted  in 
the  contract  itself.  In  view  of  its  absence  and  of  its  great  impor^ 
tance,  had  such  been  the  agreement,  I  am  of  the  opinion  that  the 
several  disconnected,  indefinite  and  inconsistent  provisions  which 
.  the  State  now  relies  upon  should  not  be  construed  into  such  a 
reservation.  If  the  State  is  correct  in  its  claim  as  to  the  construc- 
tion of  the  contract,  these  contractors  were  obligated  to  perform 
work  and  furnish  materials  that,  at  agreed  prices,  would  amount  to 
at  least  over  $98,000,  and  possibly  much  more ;  while  the  State 
might  have  ended  their  operations  before  they  had  earned  enough 
to  pay  the  expenses  incurred  in  preparing  for  the  work.  Such  an 
agreement  is  not  usual  and  should  not  be  inferred  from  language  no 
more  explicit  than  is  to  be  found  in  this  contract. 

I  have  given  so  far  only  what  seems  to  me  a  fair  construction  of 
the  terms  of  the  contract  as  it  reads,  and  if  it  can  be  shown  that 
such  a  contract  was  authorized  I  see  no  way  by  which  the  State  can 
avoid  payment  of  damages  for  its  breach.  But  there  are  other 
considerations  which  are  barely  suggested  by  the  record  and  by  the 
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argaments  which  to  my  mind  have  a  very  serious  bearing  upon  die 
proper  conclusion  to  be  reached  in  the  premises.  Until  we  are  fur- 
nished with  a  record  which  discloses  all  the  material  facts  bearing 
upon  the  question  of  the  authority  of  the  Superintendent  of  Public 
Works  to  make  a  contract  in  terms  like  the  one  before  us  we  shall 
not  have  suflScient  data  for  a  proper  determination  of  the  matter. 

It  must  be  admitted,  I  think,  that  the  Superintendent  of  Public 
Works  had  no  power  to  create  a  contract  debt  on  the  part  of  the 
State  beyond  the  $9,000,000  voted  by  the  People  under  section  4^ 
article  7  of  the  Constitution.  Nor  had  the  State  the  power  to 
authorize  the  creation  of  a  debt  beyond  that  sum.  Hence  it  would 
seem  that  if  the  aggregate  of  the  contracts  let  contemplated  the 
expenditure  of  a  greater  sum,  then  as  to  such  excess  they  are  not 
enforcible  against  the  State.  It  would,  perhaps,  seem  plainer  if  the 
entire  improvement  was  under  a  single  contract.  No  one,  I  appre- 
hend, would  then  say  that  a  contract  involving  an  indebtedness  of 
$20,000,000,  wliere  a  debt  of  only  $9,000,000  was  authorized,  could 
be  enforced  beyond  the  $9,000,000  appropriated.  This  seems  to 
have  been  clear  to  the  Legislature  in  conferring  upon  the  Superin- 
tendent of  Public  Works  the  power  to  contract.  The  Legislature 
intended  to  keep  within  its  constitutional  powers,  and  did  not  intend 
that  the  aggregated  contracts  should  involve  the  making  of  improve- 
ments beyond  the  sum  voted  by  the  People.  This  is  plain  from  the 
reading  of  the  act  of  1895  (Chap.  79)  and  the  act  as  amended  in 
1896  (Chap.  794).  By  the  amendment  of  1896  it  was  provided  that 
"  None  of  the  work  called  for  by  this  act  shall  be  contracted  for 
until  the  State  Engineer  shall  have  ascertained  with  all  practicable 
accuracy  tlie  quantity  of  embankment,  excavation,  masonry,  the 
quantity  and  quality  of  all  materials  to  be  used  and  all  other  items 
of  work  to  be  placed  under  contract,  and  a  statement  thereof,  with 
the  maps,  plans  and  specifications,  corresponding  to  those  adopted 
by  the  Canal  Board  and  on  file  in  the  office  of  the  State  Engineer,  is 
publicly  exhibited  to  every  person  proposing  or  desiring  to  make  a 
proposal  for  such  work.  The  qtmntities  contained  in  such  state- 
ment shall  he  used  in  determining  the  cost  of  the  wovTc^  The  act 
then  provides  for  filing  the  proper  maps,  etc.,  with  the  State  Engi^ 
neer,  and  that  no  alteration  shall  be  made  in  the  specification  or 
the  plan  of  any  work  under  contract  during  its  progress,  except  an 
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approval  of  such  alteration  be  in  writing  signed  by  the  parties. 
"  No  change  of  plan  which  shall  increase  the  expense  of  any  such 
work,  or  create  any  claim  against  the  State  for  damage  arising 
therefrom,  shall  be  made,"  unless  a  written  statement  is  submitted 
to  the  Canal  Board  and  its  assent  is  obtained. 

It  is  here  contemplated  that  the  bids  should  be  for  specific  work, 
and  the  price  bid  should  determine  the  cost  of  the  improvement  con- 
tracted  to  he  done.  Safeguards  are  provided  against  any  increase 
over  the  sum  bid,  and,  if  these  directions  were  adhered  to,  it  was 
reasonable  to  suppose  that  the  aggregate  of  the  sums  bid  would 
fairly  determine  the  whole  cost  of  the  entire  improvements  con- 
tracted for.  If  the  aggregate  of  these  bids  was  within  the 
$9,000,000,  it  would  seem  that  the  contracts  up  to  the  bids  made  on 
each  would  have  been  authorized.  I  assume  that  such  was  the  fact, 
to  wit,  that  the  aggregate  of  these  bids  was  within  that  sum,  though 
this  record  shows  nothing  on  the  subject.  If  the  sum  of  these  bids 
practically  exhausted  the  $9,000,000,  I  do  not  see  how  there 
remained  any  room  for  expansion  in  any  contract,  and  the  elastic 
quality  in  the  direction  of  increase  over  the  sum  bid  in  any  contract 
would  seem  under  this  theory  to  have  been  prohibited.  I  deduce 
from  this  that  the  $9,000,000  was,  at  the  time  the  bids  were  accepted 
and  contracts  entered  into,  divided  up  and  to  each  contract  was 
apportioned  the  sum  stated  in  the  bid,  which  the  law  said  should 
determine  "  the  cost  of  the  work  ;  "  and  if  the  contract  in  terms 
contemplated  the  expenditure  of  any  sum  beyond  the  sum  so  appor- 
tioned, it  was  to  that  extent  unauthorized.  For  the  same  reason  it 
would  seem  also  that  if  any  sum  has  been  paid  to  any  contractor 
beyond  the  sum  bid,  such  payment  was  unauthorized,  because  there 
was  no  fund  from  which  it  could  be  lawfully  paid ;  and  it  could  not 
be  properly  taken  from  the  sum  apportioned  to  any  other  con- 
tractor. If  we  are  right  in  this  theory  of  an  apportionment  of  the 
$9,000,000  to  the  several  contractors  up  to  the  amount  of  their  bids, 
we  are  lead  to  the  conclusion  that  each  contract  was  binding  upon 
the  State  up  to  the  amount  of  the  bid  and  not  beyond  —  provided, 
of  course,  that  the  aggregate  of  the  bids  did  not  exceed  $9,000,000  — 
and  that  any  abandonment  by  the  State  of  any  contract  before  the 
amount  of  the  bid  had  been  exhausted  was  a  breach  and  entitled  the 
contractor  to  prospective  profits  for  work  undone  up  to  the  amount 
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of  his  bid  and  no  more.  A  retrial  of  this  case  will  doubtless  develop 
the  necessary  facts  suggested  and  made  necessary  to  the  record  for 
a  proper  disposition  of  the  claim.  Section  10  of  article  7  of  the 
Constitution  cannot  here  be  invoked  to  give  legality  to  the  contracts 
made  under  the  $9,000,000  act.  There  does  not  appear  to  have 
been  any  money  in  the  treasury  applicable  to  the  improvements 
contemplated,  nor  did  the  Legislature  appropriate  any  money  from 
the  treasury.  The  Legislature  might  levy  a  tax  and  appropriate 
money  for  improvements  contemplated  to  be  made,  but  this  clause 
does  not  authorize  the  creation  of  an  indebtedness  nor  the  raising 
of  money  to  pay  an  unauthorized  indebtedness;  otherwise  the 
limitation  of  section  4  of  this  article  of  the  Constitution  might  be 
made  wholly  inoperative. 

Our  conclusion  that  the  contract  has  been  abandoned  on  the  part 
of  the  State  entitles  the  claimants  to  a  judgment  for  money  con- 
ceded to  be  due  for  the  work  actually  done,  and  for  the  sum 
deposited  as  security  for  performance  of  the  contract.  And  if  the 
facts  shall  prove  to  be,  what  it  has  been  suggested  that  they  really 
are,  viz.,  that  the  aggregate  of  the  contracts  upon  their  face,  as  shown 
by  the  estimates  and  bids,  was  not  in-excess  of  the  $9,000,000  voted, 
the  plaintiffs  may  be  entitled  to  such  damages  as  tiiey  can  show 
that  they  have  suffered  by  reason  of  the  abandonment  on  the  part 
of  the  State  before  the  sum  of  $98,760,  the  amount  of  plaintiffs' 
bid  on  the  estimate  presented,  was  exhausted. 

The  judgment  of  the  Court  of  Claims  is  reversed,  with  costs,  and 
a  new  trial  before  the  Court  of  Claims  is  directed. 

All  concurred. 

Judgment  of  the  Court  of  Claims  reversed,  with  costs,  and  a 
new  trial  before  the  Court  of  Claims  granted. 
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Joseph  W.  Merchant  aud  Others,  Respondents,  v.  Nettie  M. 
White,  Appellant. 

Insurance — payable  to  heirs  at  law  — a  child  taken  into  the  family  is  not  included 

therein. 

A  child,  taken  iuto  a  family  and  brought  up  therein  as  a  child  of  the  family 
without  a  formal  adoption,  is  not  entitled  to  share  in  the  proceeds  of  an 
insurance  policy  issued  upon  the  life  of  her  foster  father  and  payable  to  his 
heirs  at  law. 

Appeal  by  the  defendant,  Nettie  M.  White,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the  oflSce 
of  the  clerk  of  the  county  of  Broome  on  the  15th  day  of  March, 
1902,  upon  the  decision  of  the  court  rendered  after  a  trial  before 
the  court  without  a  jury. 

This  action  was  originally  brought  by  the  plaintiffs,  who  are  the 
heirs  at  law  of  Morris  R.  Merchant,  who  died  intestate  in  1900, 
against  the  North  Western  Mutual  Life  Insurance  Company,  to 
recover  upon  a  policy  of  insurance  issued  upon  the  8th  day  of  April, 
1865,  insuring  the  life  of  the  said  Morris  R.  Merchant  for  the  sum 
of  $5,000.  The  policy  recites  that  it  is  in  consideration  of  $140.40 
to  them  in  hand  paid  by  Mary  A.  Merchant,  wife  of  Morris  R. 
Merchant,  and  that  it  is  for  the  sole  use  of  the  said  Mary  A. 
Merchant.  The  covenant  is  to  pay  to  her,  or,  if  she  should  be  dead 
before  the  death  of  Morris  R.  Merchant,  that  the  amount  of  the 
insurance  should  be  paid  to  the  heirs  at  law  of  the  said  Morris  R. 
Merchant.  Mary  A.  Merchant,  the  wife  of  Morris  R.  Merchant, 
died  in  1887.  This  defendant  also  made  claim  to  the  proceeds  of 
the  said  insurance  policy,  claiming  both  as  an  adopted  child  of  the 
Baid  Morris  R.  Merchant  and  also  by  reason  of  a  contract  claimed 
to  have  been  made  by  the  said  Morris  R.  Merchant  with  her  mother. 
At  which  time  Morris  R.  Merchant  was  given  the  custody  and  serv- 
ices of  said  child ;  and  it  is  claimed  that  in  consideration  thereof 
he  agreed  to  treat  her  as  his  own  child  and  to  make  her  his  heir. 
By  an  order,  the  moneys  were  paid  into  court  and  the  defendant 
was  interpleaded,  and  the  action  was  brought  to  trial  upon  supple- 
mental pleadings  alleging  the  different  claims  of  the  plaintiff  and 
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the  defendant  to  the  said  moneys.     Farther  facts  appear  in  the 
opinion. 

If,  J),  Messenger^  for  the  appellant. 

T.  B.  Merchant  and  Z.  M.  Merckcmt^  for  the  respondents. 

Smith,  J. : 

The  court  below  has  impliedly  found  that  when  Morris  E.  Mer- 
chant took  the  appellant  to  his  home,  he  made  no  agreement  by 
which  he  was  to  make  her  his  heir  or  to  give  her  any  or  all  of  his 
property.  The  only  evidence  of  the  agreement  itself,  aside  from 
the  declarations  of  Morris  E.  Merchant,  is  found  in  the  evidence  of 
Anna  Smith  and  Major  Smith,  her  husband,  an  aunt  and  uncle  of 
the  appellant,  who  swear  to  the  details  of  a  conversation  occurring 
thirty  years  prior  to  the  trial.  It  is  hardly  possible  that  the  terms 
of  such  an  agreement  can  be  so  long  remembered  or  anything  more 
be  retained  than  an  impression  of  what  were  to  be  the  relations 
between  Morris  E.  Merchant  and  this  appellant.  The  agreement  is 
claimed  to  have  been  made  with  the  mother,  while  the  father  was 
still  living.  It  is  not  claimed  that  he  gave  any  assent  thereto  at 
that  time.  The  mother  died  in  1871.  In  1873  the  father  signed  a 
paper  which  consists  of  a  transfer  to  Morris  E.  Merchant  of  the 
custody,  tuition  and  services  of  the  appellant  during  the  term  of 
her  minority,  and  an  authorization  to  change  the  appellant's  name 
so  that  she  may  bear  his  name.  Both  the  claimed  contract  of 
adoption  and  this  transfer  by  the  appellant's  father  were  made 
before  there  was  any  statute  in  this  State  authorizing  the  adoption 
of  a  child.  It  is  true  that  an  agreement  by  Merchant  to  make  the 
child  his  heir,  although  verbally  made,  might  be  valid,  and  it  would 
be  no  objection  that  such  was  not  contained  in  the  instrument  of 
transfer  signed  by  the  father.  The  fact,  however,  that  the  instra- 
ment  of  transfer  signed  by  the  father  recited  by  that  it  was  upon  con- 
sideration of  one  dollar,  and  made  no  reference  to  this  claimed 
agreement  on  the  part  of  Merchant  to  make  the  appellant  his  heir, 
is  some  evidence  against  the  making  of  such  an  agreement,  and  the 
fact  that  the  transfer  should  continue  during  the  minority  of  the 
appellant  is  further  evidence  that  there  was  no  intention  of  estab- 
lishing a  permanent  relation  of  father  and  child  as  between  Mer- 
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chant  and  the  child.  Merchant's  wife,  who  was  then  living,  does 
not  seem  to  have  assented  or  in  any  way  agreed  to  become  a 
party  to  any  adoption.  By  the  Adoption  Act  of  1873  (Chap.  830, 
§  3),  thereafter  enacted,  it  was  provided  that  a  married  man,  not 
lawfully  separated  from  his  wife,  could  not  adopt  a  child  with- 
out the  consent  of  his  wife.  There  is  further  evidence  by  the 
witness  Killeen  and  the  witness  Weaver  of  declarations  of  Morris 
E.  Merchant  as  to  his  intentions  to  make  the  appellant  his  heir. 
Upon  this  question  our  minds  are  not  entirely  free  from  doubt. 
But  appellant  must  establish  such  an  agreement  by  a  prepon- 
derance of  evidence.  The  trial  court  has  found  the  fact  against 
her.  A  reversal  of  that  finding  is  not  warranted  by  the  evidence. 
It  is  not  claimed  that  the  appellant  was  formally  adopted  by 
Morris  E.  Merchant  so  as  to  come  within  the  strict  definition  of  a 
legal  heir.  While  she  assumed  the  name  of  Merchant,  and  was 
brought  up  in  the  family  as  a  child,  we  are  referred  to  no  authori- 
ties which  hold  those  facts  sufficient  to  give  her  the  status  of  a  legal 
heir,  even  in  the  interpretation  of  insurance  policies  made  for  the 
benefit  of  families.  Such  contracts  are  given  a  liberal  interpreta- 
tion to  secure  the  purpose  of  the  insurance  as  a  provision  for  the 
support  and  maintenance  of  a  family.  When,  however,  the  con- 
tract of  insurance  makes  the  amount  payable  to  the  legal  heirs  of 
the  assured,  it  would  be  doing  violence  to  the  contract  rights  of 
such  heirs  to  interpret  the  policy  for  the  benefit  of  a  child  taken 
into  a  family  and  brought  up  as  such  without  a  formal  adoption 
by  which  alone  the  appellant  could  have  been  made  the  heir  of  the 
insured.  We  have  carefully  examined  the  very  able  brief  of  the 
appellant's  counsel,  which,  as  we  deem,  falls  just  short  of  establish- 
ing the  appellant's  rights  either  upon  the  law  or  the  facts.  We 
think  the  judgment  should,  therefore,  be  affirmed. 

Judgment  unanimously  affirmed,  with  costs. 
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Mary  Louohbain,  bs  Executrix,  etc.,  of  Peter  Louohrain,  Deceased, 
Respondent,  v.  The  Autophone  Company,  Appellant. 

Negligence — injury  to  a  truckman  by  reaeon  cf  hii  hone  being  frightened  by  aho^ 
falling,  tohile  being  lowered,  into  hit  wagon — a  queetion  ie  preeented  for  the  jury 
—  effect  of  the  horee  not  being  fastened — the  pereon  lowering  the  box  is  not  a 
feUofe-eerwint  of  the  truckman. 

In  an  action  to  recover  damages  for  personal  injuries,  it  appeared  that  the  plain- 
tiff was  a  truckman  who  had  entered  into  a  contract  with  the  defendant,  a 
manufacturing  corporation,  by  which  he  agreed  to  transport  freight  from  the 
defendant's  factory  to  the  freight  office  and  from  the  freight  office  to  the 
defendant's  factory  for  a  specified  sum  per  year;  that  the  freight  delivered  to 
the  plaintiff  at  the  defendant's  factory  was  usually  lowered  to  him  from  an 
upper  window  by  means  of  a  rope  and  pulley;  that  on  the  occasion  of  the 
accident,  while  the  plaintiff  was  standing  in  his  wagon  for  the  purpose  of 
receiving  a  number  of  boxes  which  were  being  lowered  to  him  and  of  guiding 
them  into  the  proper  places  in  the  wagon,  the  boxes  fell,  owing  to  the  fact 
that  they  had  not  been  securely  fastened;  that  they  did  not  strike  the  plaintiff 
in  their  fall,  but  frightened  the  plaintifl!'s  horse,  which  was  not  fastened,  and 
caused  him  to  run  away,  throwing  the  plaintiff  out  of  the  wagon  and  injuring 
him. 

Held,  that  the  questions  of  the  defendant's  negligence  and  of  the  plaintiff's 
freedom  from  contributory  negligence  were  properly  submitted  to  the  jmy 
and  that  a  Judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff  should 
be  affirmed; 

That,  as  the  horse  was  a  kind  and  gentle  one  and  the  lines  were  within  easy 
reach  of  the  plaintiff  and  could  easily  be  caught  by  him  except  for  the  sudden 
jump  of  the  horse,  it  could  not  be  said  that  the  plaintiff's  failure  to  hitch  the 
horse  constituted  negligence  as  a  matter  of  law; 

That  the  servant  of  the  defendant  whose  negligence  caused  the  boxes  to  fall 
was  not  a  fellow- servant  of  the  plaintiff. 

Appeal  by  the  defendant,  The  Autophone  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  Tompkins  on  the  16th  day 
of  December,  1901,  upon  the  verdict  of  a  jury  for  $850,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  16th  day  of 
December,  1901,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

This  action  was  originally  brought  by  Peter  Loughrain  against  the 
defendant  for  damages  claimed  to  have  been  caused  by  the  defend- 
ant's negligence.     Since  the  trial  the  plaintiff  has  died,  and  his 
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executrix  has  been  substituted  as  plaintiff  in  the  action.  Defendant 
is  a  manufacturing  corporation,  manufacturing  musical  instruments 
in  the  city  of  Ithaca.  Plaintiff's  intestate  was  a  truckman  or  bag- 
gage expressman  doing  odd  jobs  around  the  said  city  in  the  line  of 
his  calling.  For  many  years  he  transported  between  the  defend- 
ant's factory  and  the  railroad  freight  office  most  if  not  all  of  the 
defendant's  light  freight,  and  was  paid  therefor  by  the  piece. 
About  two  years  before  the  happening  of  the  accident  which  is  the 
cause  of  the  action,  he  entered  into  a  contract  with  the  defendant, 
whereby  it  agreed  to  pay  him  $200  a  year  for  the  transportation 
of  its  light  freight  from  the  factory  to  the  freight  office,  and  from 
the  freight  office  to  the  factory.  Upon  the  23d  day  of  August, 
1900,  pursuant  to  his  custom  he  called  at  the  defendant's  factory 
for  freight.  This  freight  was  usually  delivered  to  him  from  an 
upper  window  from  which  it  was  lowered  by  means  of  a  rope  and 
pulley.  Upon  the  day  in  question  in  lowering  the  freight  the 
boxes  were  not  securely  fastened,  so  that  they  fell.  In  the  fall  the 
boxes  did  not  strike  the  plaintiff's  intestate,  but  frightened  his 
horse,  causing  the  horse  to  ran  away,  throwing  the  plaintiff  out  of 
the  wagon  and  causing  the  injuries  for  which  suit  is  here  brought. 
The  answer  of  the  defendant  denies  the  negligence  of  its  servants, 
alleges  contributory  negligence  on  the  part  of  the  plaintiff,  and 
alleges  that  the  injury  was  caused  by  the  negligence  of  a  co-employee. 
Further  facts  appear  in  the  opinion. 

Myron  N,  TompkinSj  for  the  appellant. 

P.  F.  McAUister^  for  the  respondent. 

SMn-H,  J. : 

"We  are  of  the  opinion  that  the  trial  court  correctly  submitted  to 
the  jury  the  question  of  negligence  upon  the  part  both  of  the  plaintiff 
and  of  the  defendant.  The  fact  that  the  boxes  were  so  insecurely 
fastened  that  they  fell  is  sufficient  evidence  of  the  negligence  of  the 
defendant  to  warrant  the  submission  of  that  fact  to  the  determina- 
tion of  the  jury.  The  plaintiff  was  standing  in  his  wagon,  as  he 
had  been  accustomed  to  do,  for  the  purpose  of  receiving  the  boxes 
as  they  were  lowered  and  of  guiding  them  into  the  proper  places  in 
the  wagon.    That  the  horse  was  not  hitched  was  not  negligence  as  a 
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matter  of  law,  as  tlie  horse  was  a  kind  one  with  which  plaintiffs  intes- 
tate had  had  no  difficulty  theretofore,  and,  moreover,  the  lines  were 
within  easy  reach  of  plaintiffs  intestate  and  could  easily  be  caught 
by  him  except  for  the  sudden  jump  of  the  horse,  which  he  might 
well  have  failed  to  anticipate.  There  is  no  such  preponderance  of 
evidence,  therefore,  on  the  part  of  the  defendant  upon  either  ques- 
tion as  would  justify  us  in  disturbing  the  verdict  of  the  jury. 

The  more  important  question  in  the  case  arises  upon  the  defense 
that  the  injury  was  caused  by  the  negligence  of  a  co^mployee 
of  plaintiff's  intestate.  It  is  claimed  that,  in  the  act  of  transporting 
the  defendant's  freight  back  and  forth,  the  plaintiffs  intestate  was 
the  defendant's  servant,  and,  inasmuch  as  the  negligence  which 
caused  the  injury  was  the  negligence  of  another  servant,  that  the 
plaintiff  assumed  the  risk  of  such  negligence  and  has  no  cause  of 
complaint  against  the  defendant.  It  will  hardly  be  claimed  that  if 
the  plaintiff's  intestate  had  upon  a  single  retainer  taken  the  freight 
from  the  defendant's  factory  to  the  station  he  would  thereby  become 
a  servant  of  the  defendant.  His  relation  would  be  simply  a  con- 
tract relation  for  this  specific  purpose,  which  would  have  in  it  none 
of  the  elements  which  attach  to  the  relation  of  master  and  servant. 
{Murray  v.  Dwighty  161  N.  Y.  301.)  It  is  very  dear  that  in  such 
a  case  the  defendant  would  not  be  liable  for  his  negligence  in  driv- 
ing to  and  from  the  freight  office.  He  was  a  common  carrier  and 
would  be  engaged  in  his  business  as  a  common  carrier  and  not  as 
defendant's  servant.  "We  are  unable  to  see  how  the  legal  relation  is 
changed  by  the  fact  that  he  was  frequently  employed,  or  by  the 
fact  that  for  such  service  he  was  to  receive  a  gross  sum,  and  was  not 
paid  by  the  piece,  as  was  the  original  custom.  He  was  at  the  time 
of  the  accident  a  common  carrier,  transporting  light  baggage  and 
freight  for  any  one  who  might  call  upon  him  therefor,  and  was  not 
in  our  judgment  a  servant  of  the  defendant,  either  to  impose  upon 
the  defendant  any  liability  for  the  acts  of  its  servants  or  to  save  it 
from  liability  by  reason  of  the  assumed  risk  of  the  negligence  of  a 
co-employee.  The  case  was  fairly  and  properly  submitted  to  the 
jury,  and  we  are  unable  to  find  any  reason  for  disturbing  their 
conclusion. 

Judgment  and  order  unanimously  affirmed,  with  costs. 
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Oeobgs  H,   Littebbant,  Respondent,  v.  The  Town  of  Sidney, 

Appellant. 

Negligence — iTijuryfrom  a  wtgon  dipping  down  an  embankment  — failure  to  put 
a  log  by  the  tide  of  the  road — preeenee  of  ice  on  the  highway — a  witneee  who 
testified  at  to  the  condition  of  the  road,  aUowed  on  hit  crott-examination  to  ttate 
how  long  the  road  had  been  out  cf  repair. 

In  an  action  brought  against  a  town  to  recover  damages  for  personal  injuries 
which  the  plaintiff  sustained  while  driving  along  a  highway  in  said  town  in 
consequence  of  his  wagon  slipping  down  an  embankment  at  the  side  of  the 
highway,  it  appeared  that  the  road  was  not  used  in  winter,  and  that  it  was  not 
frequently  used  in  summer;  that  at  the  point  where  the  accident  ocouned 
it  was  only  about  seven  feet  wide,  and  that  the  embankment  descended  at  an 
angle  of  forty-five  degrees,  and  that  no  log  or  other  barrier  had  been  placed 
upon  the  edge  of  the  embankment.  The  accident  occurred  in  March,  and  ice 
which  had  formed  upon  the  highway  was  a  contributing  cause  thereof. 

It  further  appeared,  however,  that  the  plaintiff  had  no  prior  knowledge  of  the 
existence  of  the  ice,  and  the  jury  might  have  determined  that  his  wagon  would 
have  safely  passed  over  this  part  of  the  road  if  it  had  not  been  turned  aside  by 
a  stone  in  the  upper  edge  of  the  road. 

HMy  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff  should  be 
affirmed; 

That  the  jury  had  a  right  to  say  that  the  failure  to  put  a  log  or  some  other  bar- 
rier upon  the  edge  of  the  embankment  was  a  failure  to  exercise  the  degree  of 
care  which  the  law  required  of  the  highway  commissioners; 

That  it  could  not  be  said,  as  a  matter  of  law,  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  and  that  that  question  was  properly  submitted  to  the 
jury; 

That  as  a  witness  called  by  the  defendant  had,  upon  his  direct  examination,  dis- 
tinctly sworn  that  the  road  was  very  bad  at  the  point  in  question,  no  harm  was 
done  to  the  defendant  in  allowing  the  witness,  upon  his  cross-examination,  to 
state  how  long  the  road  had  been  out  of  repair. 

Kbllogo,  J.,  dissented. 

Appeal  by  the  defendant,  The  Town  of  Sidney,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Delaware  on  the  28th  day  of 
October,  1901,  upon  the  verdict  of  a  jury  for  $200,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  28th  day  of  April, 
1902,  denying  the  defendant's  motion  for  a  new  trial  made  upon  a 
case  containing  exceptions. 

App.  Drv.— Vol.  LXXVIL        36 
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Plaintiff  recovered  a  verdict  of  $200  damages  against  the  defend- 
ant for  an  injury  soBtained  upon  the  6th  day  of  March,  1900,  bj 
reafion  of  a  defect  in  one  of  the  defendant's  highways.  From  the 
judgment  entered  upon  this  verdict  and  from  an  order  denying 
defendant's  motion  for  a  new  trial  defendant  has  appealed. 

C.  Z.  Andrus  and  Charles  ff.  Sedey^  for  the  appellant 

E.  H.  Hcmford  and  Z.  F.  Jiaymond,  for  the  respondent. 

Smith,  J. : 

Defendant  urges  three  grounds  for  the  reversal  of  this  judgment: 
First,  that  defendant's  negligence  is  not  proven ;  second,  that  plain- 
tiff was  guilty  of  contributory  negligence ;  and,  third,  the  improper 
admission  of  testimony  over  defendant's  exception. 

We  think  the  defendant's  negligence  and  the  plaintiff's  freedom 
from  contributory  negligence  were  properly  left  to  the  determina* 
tion  of  the  jury.  It  is  true  that  the  road  was  not  used  in  winter, 
and  was  not  frequently  used  in  summer.  It  was  left  open,  how- 
ever, as  a  highway  of  the  town,  and  that  at  this  place  it  was  consid- 
ered a  dangerous  place  seems  clear  from  the  evidence.  It  probably 
was  not  negligent  in  the  highway  commissioner  to  decline  to  blast 
out  the  rock  in  order  to  widen  the  road  as  he  was  asked  to  do.  But 
at  this  spot  the  road  was  only  about  seven  feet  wide,  running  to  a 
bank  from  which  was  a  descent  of  forty-five  degrees,  and  a  very 
small  matter  might  have  turned  the  horses  so  as  to  cause  an  acci- 
dent. The  jury  had  the  right  to  say  that  the  failure  to  put  a  log 
or  some  such  barrier  upon  the  edge  of  this  embankment  was  a  fail- 
ure to  exercise  the  degree  of  care  which  the  law  requires  of  the 
highway  commissioners.  Such  a  barrier  would  have  averted  this 
accident,  and  would  have  been  at  least  a  partial  protection  from  the 
danger  which  the  situation  presented. 

Nor  can  it  be  said  as  a  matter  of  law  that  the  plaintiff  was  guilty 
of  contributory  negligence.  It  is  true  that  this  road  was  blocked 
at  one  end  in  the  winter  by  snow.  But  this  was  in  March  when 
the  snow  had  practically  disappeared.  The  night  before  ice  had 
frozen  upon  this  spot  where  the  accident  occurred  which  undoubt- 
edly was  a  contributing  cause  of  the  accident.  For  an  injury  caused 
by  this  ice  alone  the  town  was  not  liable.     But  plaintiff  was  upon 
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the  road  with  some  timbers  in  his  wagon  twenty  feet  long.  Prior 
to  this  he  had  no  knowledge  of  the  dangerous  condition  caused  by 
the  freezing  of  this  ice.  He  could  not  have  turned  his  wagon 
around  in  the  road  when  he  came  up  to  this  spot.  The  jury  might 
well  have  said  that  his  wagon  would  have  gone  safely  over  if  it  had 
not  been  turned  aside  by  a  stone  in  the  upper  edge  of  the  road 
which  tlirew  over  the  front  wheels  and  caused  the  slipping  which 
finally  palled  the  wagon  over.  Whether,  under  all  the  circum- 
stances of  the  case,  the  plaintiff  acted  as  a  prudent  man  would  have 
acted  was  a  question  from  which  the  inferences  are  not  entirely 
clear  and  which  was  within  the  province  of  the  jury  to  determine. 

The  defendant  complains  that  a  witness  was  allowed  over  its 
objection  to  answer  the  question  whether  the  road  had  been  actually 
out  of  repair  for  a  number  of  years  before  the  accident.  The 
learned  court  allowed  the  question  simply  as  cross-examination  of 
matter  which  had  been  brought  out  by  defendant's  counsel.  The 
witness  was  the  defendant's  witness.  Upon  his  direct  examination 
ho  had  distinctly  sworn  that  the  road  was  very  bad  at  this  place, 
and  having  thus  characterized  the  road  upon  the  defendant's  exami- 
nation, we  are  of  opinion  that  no  harm  was  done  in  allowing  the 
witness  upon  his  cross-examination  to  state  how  long  the  road  had 
been  out  of  repair. 

The  judgment  should,  therefore,  be  affirmed. 

All  concurred,  except  Kblloqg,  J.,  dissenting. 
Judgment  and  order  affirmed,  with  costs. 


Evelyn  G.  White,  Respondent,  v.  Town  of  Cazenovia, 

Appellant. 

If^gliffsnce — ir^ry  because  qf  a  hone  being  frighUndd  by  a  log  by  the  roadnds — 
tetiimony  that  the  log  tDcts  removed  to  prevent  other  horses  being  fHghtened  is 
incompetent. 

Where,  on  the  trial  of  an  action  to  charge  a  town  with  negligence  in  pennitting 
a  log  of  wood,  ^hich  the  plaintiff  alleged  frightened  her  horse,  to  remain  on  a 
highway  running  through  a  wooded  tract  in  such  town,  one  of  the  contested 
questions  is  as  to  whether  or  not  the  log  of  wood  was  **  a  frightful  object  and 
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WM  an  object  well  calculated  to  alann  and  frighten  hones  that  might  be  driTcn 
along  said  highway,"  it  is  error  to  allow  a  witness  (not  the  commissioner  of 
highways  of  the  town)  to  testify  that  he  and  his  father  took  the  log  oat  of  the 
road  the  day  after  the  accident  in  order  to  preyent  other  horses  from  becoming 
frightened  at  it,  as  the  question  whether  the  log  was  calculated  to  frighten 
faorus  was  a  question  for  the  jury  and  was  not  a  proper  subject  for  ezper 
testimony. 

Appeal  by  tlie  defendant,  the  Town  of  Cazenovia,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
oiBce  of  the  clerk  of  the  county  of  Madison  on  the  Slst  day  of 
May,  1902,  upon  the  verdict  of  a  jury  for  $2,0(H),  and  also  from 
an  order  entered  in  said  clerk^s  office  on  the  22d  day  of  May,  1902, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  a  case 
containing  exceptions. 

M,  n.  Kiley^  for  the  appellant 

WiUoriy  CM  it  Ryan^  for  the  respondent. 

Kellogg,  J. : 

This  action  charges  the  defendant  with  negligence  in  permitting 
a  log  of  wood  to  remain  on  the  roadside  which  plaintiff  alleges 
frightened  her  horse,  and  for  not  providing  a  barricade  to  an 
embankment  upon  the  roadside.  One  of  the  contested  questions  in 
the  case  was  as  to  the  log  of  wood,  whether  or  not  it  was,  as  chaiged 
in  the  complaint,  '^  a  frightful  object  and  was  an  object  well  calcu- 
lated to  alarm  and  frighten  horses  that  might  be  driven  along  said 
highway." 

The  plaintiff  had  proved  that  the  log  was  moved  the  day  after 
the  accident  by  one  Winchell  to  some  point  on  the  opposite  side  of 
the  highway.  A  witness  by  the  name  of  Floyd  "Winchell  was  called 
by  defendant  to  describe  the  log  as  it  lay  at  the  time  of  the  accident 
No  question  was  asked  him  by  defendant  as  to  removing  the  log. 
On  cross-examination  counsel  for  plaintiff  asked:  '^Q.  You  and 
your  father  took  the  log  out  of  the  road  the  following  day  t  A. 
Yes,  sir.  [Objected  to  as  incompetent,  immaterial  and  improper, 
^nd  ask  it  be  stricken  out.]  The  Court :  It  may  stand.  [Excep 
tion  taken.]  *  *  *  Q.  What  did  you  move  it  for!  [Objected 
to  as  incompetent,  immaterial  and  improper.]  The  Court :  It  is 
cross^xiamiQation.     [Exception  taken.]    A.  Because  that  was  the 
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place  where  the  accident  occurred  and  that  the  horse  got  scared  at 
it  and  we  moved  it  so  that  there  wouldn't  be  any  more  get  scared  at 
it.  Defendant's  counsel :  We  move  to  strike  out  the  answer  aa 
incompetent,  immaterial  and  improper.  The  Court :  No.  Defend- 
ant's counsel :  And  not  a  cross-examination  and  not  a  direct  exam- 
ination. The  Court '.  You  waited  after  the  question  was  asked.  The 
evidence  is  competent.  I  refuse  to  strike  it  out.  [Exception 
taken  *  *  *  .]  Q.  When  did  you  reach  your  conclusion  that 
it  was  the  log  that  caused  the  accident?  [Objected  to  as  incom- 
petent, immaterial  and  improper  and  assuming  a  fact  not  proven.] 
The  Court :  He  may  state.     [Exception  taken.]  " 

This  witness  was  not  the  commissioner  of  liighways  and  his  acta 
or  statements  could  not  be  used  to  bind  or  prejudice  the  town.  He 
was  made  here  to  declare  in  substance  that  the  log  was  calculated  to 
frighten  horses  and  where  it  lay  was  an  object  of  danger.  This  ia 
not  a  subject  for  expert  testimony. 

It  was  a  serious  question  whether  the  commissioner  of  highways 
knew  or  ought  to  have  known  that  this  log  at  the  side  of  the  high- 
way, in  a  wooded  tract  through  which  the  highway  passed,  was  an 
object  of  danger  because  from  its  appearance  it  was  reasonable  to 
apprehend  that  it  would  frighten  a  manageable  horse  of  ordinary 
courage  and  cause  him  to  bolt  when  prudently  driven  by.  It  was  a 
question  for  the  jury  and  they  had  no  right  to  determine  that  ques- 
tion on  such  testimony  as  this.  The  testimony  so  taken  and  declared 
by  the  court  as  competent  without  limitation  was  an  error  so  grave 
as  to  require  a  reversal  of  the  judgment. 

The  other  questions  and  exceptions  it  is  needless  to  examine,  since 
the  error  pointed  out  calls  for  a  new  trial. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with  oosta 
to  appellant  to  abide  event. 
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Nicholas  Richer,  Respondent,  v.  James  C.  Faboo,  as  President 
of  the  Mbbchants  Dispatch  Transfobtation  Compant,  Appellant 

BiU  of  lading — ehange  cf  the  datinatian  of  the  merchandise  mentioned  therein^ 
reiponsibilitp  of  ike  eommcn  carrier  ihertfor. 

In  an  action  brought  to  reooTer  damages  for  the  alleged  negligence  of  the  defend- 
ant in  transporting  a  carload  of  egfs^  to  New  York  city  instead  of  to  New 
Berlin,  N.  Y*»  ^t  appeared  that  the  defendant  was  a  common  carrier  which 
operated  no  railroads  but  owned  cars  in  which,  pursuant  to  an  arrangement  with 
the  railroad  companies,  it  transported  perishable  property  from  one  point  to 
another.  It  did  not  appear  to  what  extent  the  station  agents  of  the  railroad 
companies  acted  as  the  agents  for  the  defendant,  but  it  did  appear  that  it  was 
the  practice  of  the  station  agents,  when  requested,  to  procure  cars  of  the 
defendant  and  load  and  bill  such  cars  and  give  notice  thereof  to  the  defend- 
ant's general  agent  at  Chicago. 

November  17,  1898,  at  the  instance  of  a  firm  which  wished  to  ship  a  carload  of 
eggs  from  West  Balem,  Wis.,  to  the  plainUff  at  New  Berlin,  N.  Y.,  the 
station  agent  of  the  Chicago,  Milwaukee  and  St.  Paul  Railway  Company  at 
West  Salem,  Wis.,  procured  one  of  the  defendant's  cars.  After  such  car  had 
been  loaded  he  gave  the  consignors  a  way  bill  stating  correctly  the  name  of 
the  consignee  and  the  place  of  the  car's  destination,  and  also  notified  the 
defendant's  general  agent  at  Chicago  of  the  shipment.  On  November  19, 1893, 
when  the  car  arrived  at  Chicago,  the  defendant's  general  agent  at  Chicago  sent 
the  consignors  a  receipt  for  the  car  stating  correctly  the  name  of  the  consignee 
and  the  plxe  of  destination.  On  the  same  day  a  clerk  in  the  employ  of  the 
Lake  Shore  and  Michigan  Southern  Railroad  Company,  claiming  to  have 
received  a  slip  from  the  Chicago,  Milwaukee  and  St.  Paul  Railway  Company 
indicating  that  the  car  was  consigned  to  New  York,  made  out  a  way  bill  in 
the  name  of  the  defendant,  directing  the  delivery  of  the  car  at  New  York,  to 
which  place  the  car  was  accordingly  sent. 

It  did  not  appear  that  the  defendant,  after  its  general  agent  was  notified  from 
West  Salem  of  the  shipment  to  New  Berlin,  gave  any  directions  as  to  the  ship- 
ment from  Chicago  or  took  any  steps  to  discover  whether  the  destination  oat 
of  Chicago  was  to  New  Berlin  or  elsewhere. 

EMt  that  the  defendant  was  liable  for  the  damages  resulting  to  the  plaintiff 
from  the  shipment  of  the  eggs  to  New  York  instead  of  to  New  Berlin; 

That  if  the  eggs  did  not  come  into  the  custody  of  the  defendant  at  West  Salem, 
they  did  at  Chicago  and  that  the  defendant  was  responsible  for  all  mistakes  in 
shipment  from  Chicago  irrespective  of  the  question  of  who  made  the  mistake. 

Appeal  by  the  defendant,  James  C.  Fargo,  as  President  of  the 
Merchants  Dispatch  Transportation  Company,  from  a  judgment  of 
the  Snpreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
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the  clerk  of  the  county  of  Chenango  on  the  let  day  of  May,  1899, 
upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  1st  day  of  May,  1899,  denying  the  defendant's 
motion  for  a  new  trial  made  npon  the  minutes. 

Hiscock^  Doheny^  Williams  <&  Cowie^  for  the  appellant. 

Oeorge  W.  Ray  and  O.  F.  Matterson^  for  the  respondent. 

Kellogg,  J. : 

The  complaint  charges  the  defendant  with  negligence  in  trans- 
porting a  carload  of  eggs  to  New  York  city  instead  of  to  New 
Berlin,  N.  Y. 

The  defendant  is  a  common  carrier,  operating,  however,  no  rail- 
roads, but  owning  cars  constructed  as  refrigerator  cars,  by  which, 
through  some  arrangement  with  the  railroad  companies,  it  trans- 
ports perishable  property  from  one  place  to  another,  and  has  a  gen- 
eral agent  in  the  city  of  Chicago.  Just  what  authority  railroad 
companies  or  their  station  agents  have  to  take  the  cars  of  this 
defendant  and  load  them  and  bill  them  does  not  clearly  appear. 
Hence,  it  does  not  clearly  appear  to  what  extent  the  station  agent 
of  a  line  of  railway  over  which  the  defendant  operates  its  cars  is 
the  agent  of  the  defendant.  The  practice  would  seem  to  be  for 
such  agents  to  procure  in  some  way  for  consignors,  when  requested, 
one  of  the  defendant's  cars  and  load  and  bill  the  car,  giving  subse- 
quent notice  to  the  general  agent  at  Chicago.  This  practice  seems 
at  least  to  have  been  approved  by  the  defendant. 

The  firm  of  McElowney,  Francis  &  Richer  at  West  Salem,  Wis., 
shipped  the  car  of  eggs  in  question  to  plaintiff  at  New  Berlin,  N.  Y. 
They  notified  the  station  agent  of  the  Chicago,  Milwaukee  and  St. 
Paul  Railway  Company  that  they  wished  to  make  the  shipment  in  a 
refrigerator  car  of  the  Merchants  Dispatch  Transportation  Company. 
They  had  been  in  the  habit  of  shipping  in  these  cars  and  this  had 
been  their  method  of  procuring  the  cars.  The  station  agent  procured 
a  car  of  defendant  or  one  of  defendant's  cars,  and  helped  to  load  the 
eggs  into  it,  locked  the  car  and  gave  to  the  shipper  a  way  bill  on 
November  17,  1893,  stating  the  names  of  the  shippers,  name  of  con- 
signee, N.  Richer,  place  of  destination.  New  Berlin,  N.  Y.,  "to  be 
jbransported  by  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Co.  over 
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the  line  of  this  railroad  to  their  warehouse  at  Chicago,"  and  notice 
was  immediately  given  to  defendant's  general  agent  at  Chicago.  The 
car  se^ms  to  have  reached  Chicago  on  November  nineteenth.  On 
that  day  the  general  agent  at  Chicago  made  out  and  sent  to  the 
consignors  a  receipt  as  follows  : 

'^Mbbohants  Dispatch  Tbansportatton  Co., 

^^  Daiby  Fbbiqht  LllfB, 

'^  Office  Western  Union  Building,  138  Jackson  St., 

"11-19-1893. 
M 

"At 

"  We  have  received  this  day  from KaQway 

''NaPkfE  CoDtMite.  Weight. 

Firkins  Batter. 

Tubs  «  I 

Bbls.  Eggs.  t§ 

400  Cases    "  |>  21,200 

Boxes  Cheese.  5^ 

"    D.  Poultry.  ^ 

Bbls.        "  ^ 
"  Consigned  to  N.  Richer. 
"Rate  Chi.  to  New  Berlin  65  per  100  lbs. 

"  Advanced  charges  69.90. 

"  Yours  respectfully, 

6643  "GORDON  McLEOD, 

"  Jf.  D.  T.,  OerCl.  Western  Agent:' 

This  is  conceded  to  be  the  egg  shipment  made  at  West  Salem, 
Wis.,  on  November  seventeenth. 

On  the  same  day,  November  nineteenth,  one  John  Hedbum,  a 
clerk  in  the  employ  of  the  Lake  Shore  and  Michigan  Southern  Rail- 
road Company,  claiming  to  have  received  a  slip  from  the  Chicago, 
Milwaukee  and  8t.  Paul  Railway  Company  indicating  that  these  eggs 
were  consigned  to  N.  Richer,  New  York,  made  out  a  way  bill  for  train 
conductors  in  the  name  of  the  Merchants  Dispatch  Transportation 
Company,  directing  delivery  of  the  eggs  to  N.  Richer,  New  York, 
and  they  were  forwarded  to  New  York  city  and  not  to  New  Berlin, 
which  is  some  225  miles  distant.  The  plaintiiE  had  no  notice  of  this 
change  of  destination.    He  had  in  his  possession  the  way  bill  deliv- 
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ered  at  West  Salem  to  the  consignors,  also  the  receipt  of  the  general 
agent  of  the  defendant.  He  found  the  eggs  in  New  York  city  about 
November  twenty-ninth.  They  should  have  been  in  New  Berlin  on 
November  twenty-second.  They  had  been  taken  from  the  car  and 
stored  in  some  building.  It  was  claimed  that  the  eggs  were  spoiled 
or  injured  by  this  treatment.  It  does  not  appear  that  the  defend- 
ant, after  its  general  agent  was  notified  from  West  Salem  of  the 
shipment  to  New  Berlin,  gave  any  directions  as  to  their  shipment 
from  Chicago,  or  took  any  steps  to  discover  whether  their  destina- 
tion out  of  Chicago  was  to  New  Berlin  or  elsewhere.  He  gave 
his  receipt  to  the  consignors  showing  the  right  destination.  If 
this  general  agent  of  the  company  trusted  to  a  clerk  of  any 
railroad  company  to  waybill  the  eggs,  the  defendant  is  not,  I  think^ 
relieved  from  liability  any  more  than  it  would  have  been  had  the 
general  agent  himself  changed  the  destination.  If  the  eggs  did 
not  in  fact  come  into  the  custody  of  the  defendant  at  West  Salem^ 
Wis.,  they  certainly  did  at  Chicago,  and  from  that  moment 
the  company  was  responsible  for  all  mistakes  in  shipment  from 
Chicago,  by  whomsoever  the  mistake  was  made.  It  was  bound  to 
see  to  it  that  they  were  properly  waybilled  to  New  Berlin.  If  the 
Chicago,  Milwaukee  and  St.  Paul  Railway  Company  gave  to  it& 
connecting  road  a  wrong  destination,  the  defendant  should  have 
made  the  correction,  for  it  was  then  in  charge  of  this  car  and  waa 
fairly  informed  as  to  the  proper  destination.  The  rule  that  a  rail- 
way company  acts  as  the  agent  of  the  consignor  in  making  delivery 
to  a  connecting  railway  has  in  this  case  no  room  for  application,  for 
it  became  the  duty  of  defendant,  under  the  facts  here,  to  itself 
supervise  and  instruct  as  to  such  shipment  from  Chicago. 

This  seems  to  have  been  the  question  most  seriously  urged  by 
defendant  on  the  trial :  Whether  it  was  liable  for  the  mistake  of 
any  railroad  company  in  making  a  change  at  Chicago  in  the  place 
of  delivery.  The  defendant  claimed  that  it  was  a  question  of  fact 
and  ought  to  be  submitted  to  the  jury.  At  the  defendant's  request 
the  court  did  so  submit  it.  Whether  as  a  question  of  law  or  fact 
we  think,  from  the  testimony,  the  defendant  was  properly  held  to 
be  liable. 

The  learned  court  on  the  motion  for  a  nonsuit  said :  ^'  It  strikes 
me  about  the  only  question  for  the  jury  is  the  question  of  damages,'^ 
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and  before  the  case  was  submitted  to  the  jury  repeated  this  remarL 
This  was  obviously  said  as  to  defendant's  liability  because  of  a 
change  in  the  destination,  and  I  am  inclined  to  think  that  the  court 
was  right  in  that  view  of  the  case. 

The  submission  of  this  question  to  the  jury  was  a  concession,  in 
my  opinion,  to  which  defendant  was  not  entitled  on  the  evidence. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


John  Lewis  Putnam  and  Marie  G.  Putnam,  his  Wife,  Appellants, 
V.  John  R.  Putnam  and  Others,  Bespondents. 

lAind  »et  off  in  a  partition  mit  *'  as  appurtenant  **  to  each  of  two  other  loU  —  rij^ 
of  the  ownere  qfeuch  two  lots  therein  —  the  right  paeeee  under  a  mortgage  efalA 
"  tog^her  with  the  appurtenanoa" 

In  1875,  when  an  action  was  brought  to  partition  lands  in  the  Tillage  of  Saratoga 
Springs  which  were  owned  by  the  heirs  of  Lewis  Putnam  as  tenants  in  com- 
mon, a  certain  strip  of  land  formed  the  outlet  to  the  street  of  what  was  known 
as  the  Putnam  homestead  lot  and  also  formed  a  means  of  access  to  the  rear  of 
what  was  known  as  the  William  Putnam  house.  The  commissioners  appointed 
in  the  action  set  o£F  the  homestead  lot,  which  was  known  as  lot  No.  10,  to 
Jennie  L.  Putnam  and  the  William  Putnam  house,  which  was  known  as  lot 
No.  8,  to  John  L.  Putnam,  and  in  their  report  disposed  of  the  strip  before  men- 
tioned as  follows:  "We  have  idso  set  o£F  in  common  to  defendants  John  L. 
Putnam  and  Jennie  L.  Putnam  as  appurtenant  to  the  lot  known  as  the  WilKam 
Putnam  House  and  marked  No.  8  on  the  annexed  maps,  and  the  premises  la&t 
above  described  as  the  '  Homestead '  and  Marked  No.  10  on  the  annexed  maps." 

Held,  that  the  commissioners  did  not  intend  to  set  off  the  strip  in  question  to 
John  L.  Putnam  and  Jennie  L.  Putnam  as  tenants  in  common,  but  that  it  was 
their  intention  to  give  each  of  such  persons  and  their  grantees  a  common  right 
of  usage  in  the  strip  as  an  entirety,  and  that  neither  of  them  had  power  to  force 
a  division  of  the  strip  or  to  exclude  the  other  owner  from  any  portion  thereof; 

That  a  mortgage  executed  by  John  L.  Putnam  upon  lot  No.  8  "  together  with 
the  appurtenances  "  included  the  mortgagor's  rights  in  the  strip  of  land  in 
question. 

Appeal  by  the  plaintiffs,  John  Lewis  Putnam  and  another,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  defendants, 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  Saratoga  on  the 
30th  day  of  January,  1902,  upon  the  decision  of  the  court,  rendered 
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after  a  trial  at  the  Saratoga  Special  Term,  dismisdng  the  complaint 
upon  the  merits. 

Witisar  B.  French^  for  the  appellants. 

Charles  S,  Lester,  for  the  respondents  Goldsmith  and  Lester. 

Otto  C.  Wiertirriy  Jr.,  for  the  respondents  Robert  M.  S.  and  Cor- 
nelia B.  Pntnam. 

Kelloog,  J. : 

This  appeal  involves  the  interpretation  of  a  grant  by  way  of  mort- 
gage and  what  was  intended  to  be  passed  to  the  mortgagee  under 
the  words  of  the  grant,  "  together  with  the  appurtenances." 

The  action  is  brought  to  partition  an  irregular  strip  of  land  in 
the  village  of  Saratoga  Springs.  As  appears  by  the  map  the  strip 
fronts  on  a  street  fourteen  feet  and  extends  back  about  eighty  feet, 
then  extends  at  right  angles  westerly  about  forty  feet  with  a  width 
of  about  twenty-five  feet.  Its  northerly  end  is  bounded  by  what 
was  known  as  the  Putnam  homestead,  and  formed  the  outlet  of 
that  homestead  lot  to  the  street ;  on  the  west  and  south  by  what 
was  known  as  the  William  Putnam  house,  and  was  used  as  a  means 
of  access  to  the  rear  of  that  house.  This  was  so  in  1875  when  the 
whole  premises  were  owned  in  common  by  the  heirs  of  Lewis  Put- 
nam. In  1875,  in  an  action  in  partition  between  the  Iieirs,  the  lands 
were  divided  by  commissioners  and  their  report  confirmed  June  22, 
1875.  By  the  commissioners  the  homestead  lot,  on  the  map  marked 
No.  10,  was  set  off  to  Jennie  Putnam,  and  the  William  Putnam 
house,  marked  on  the  map  as  lot  No.  8,  was  set  off  to  plaintiff  John 
L.  Putnam,  and  the  strip  sought  to  be  partitioned  in  this  action 
was  disposed  of  by  tiie  commissioners  as  follows :  '*  We  have  also 
set  off  in  common  to  defendants  John  L.  Putnam  and  Jennie  L. 
Pntnam  as  appurtenant  to  the  lot  known  as  the  William  Putnam 
House  and  marked  No.  8  on  the  annexed  maps,  and  the  premises 
last  above  described  as  the  *  Homestead '  and  Marked  No.  10  on  the 
annexed  maps,"  and  here  follows  the  description  of  the  before- 
mentioned  strip.  This  disposition  of  this  strip  was  confirmed  by 
the  court. 

Considering  the  location  of  lots  8  and  10  and  their  uses  at  the 
time  of  partition,  and  considering  also  the  then  uses  of  this  strip 
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fiolely  to  serve  the  needs  of  the  two  lots,  and  the  probable  deprecia- 
tion in  their  valne  without  the  strip,  it  is  not  difficult  to  attach  the 
meaning  of  the  commissioners  and  the  court  to  the  words  used,  ^  as 
appurtenant  to  the  lot/'  etc.  Without  doubt  it  was  meant  that  the 
owners  of  the  lots  should  forever  have  a  common  right  of  usage 
in  the  strip  as  an  entirety,  that  there  could,  therefore,  be  no  forced 
division  at  the  instance  of  any  owner,  and  no  power  of  exclusion 
of  either  owner  from  the  use  of  any  portion  of  the  strip.  If  the 
commissioners  or  court  simply  meant  to  set  off  this  strip  to  John  L. 
Putnam  and  Jennie  Putnam,  as  tenants  in  common,  there  would 
have  been  no  use  in  setting  it  off  '^  as  appurtenant  to  the  lot,"  etc 

This  judgment  of  the  court  must  be  accepted  and  construed  as 
would  be  like  terms  appearing  in  a  deed  of  conveyance.  Had  the 
owner  of  the  two  lots  and  the  strip  conveyed  the  property  lots  8 
and  10  in  severalty  and  the  strip  to  both,  declaring  it  to  be  an 
appurtenance  to  each  lot,  there  could  be  little  doubt  of  his  meaning 
and  none  as  to  his  power.  The  parties  would  take  just  what  he 
conveyed  and  take  the  strip  as  ^'  appurtenant,"  giving  full  force  to 
the  grantor's  intention.  In  such  a  case  can  it  be  claimed  that  either 
party,  without  the  consent  of  tlie  other,  could  compel  a  sale  or 
division  of  the  strip  made  by  the  grantor  and  accepted  by  the 
grantees  as  appurtenant  to  the  two  lots  ?    I  think  not 

Many  authorities  are  cited  declaring  tliat  land  cannot  be  appur- 
tenant to  land,  and  hence  title  to  laud  will  not  pass  under  the  word 
^^appurtenances"  as  commonly  used  in  deeds.  This  means  that 
title  to  land  will  not  pass  by  implication.  In  every  case  tlie 
authorities  seek  to  define  the  word,  and  that  is  all.  The  court,  in 
WoodhnU  V.  liosenthal  (61  N.  T.  390),  says:  "A  thing  *appnr- 
tenant '  is  defined  to  be  a  thing  used  witli  and  related  to  or  depend- 
ent upon  anotlier  thing  more  worthy  and  agreeing  in  its  nature  and 
quality  with  the  thing  whereunto  it  is  appendant  or  ^  appurtenant.' " 
This  definition,  however,  of  the  word  in  the  abstract  does  not  pre- 
vent a  different  meaning  which  any  grantor  may  himself  give  to 
the  word  as  he  uses  it.  When  a  grantor  makes  a  strip  of  land,  by 
express  words,  "  appurtenant "  to  two  other  pieces,  his  meaning  is 
to  be  discovered  from  the  context  and  not  from  the  books. 

This  strip  of  land  having  been  set  apart  to  conserve  the  needs  of 
lot  8  and  lot  10, 1  see  no  way  in  which  either  John  L.  Putnam  or 
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Jennie  Putnam,  or  any  subsequent  grantee,  can  force  a  sale  or 
division  in  an  action  of  partition.  This  clearly  would  defeat  the 
intention  manifest  in  the  original  allotment  as  made  by  the  commis- 
sioners and  court.  In  that  allotment,  according  to  its  terms,  the  plain- 
tiff has  acquiesced  for  over  twenty-five  years.  He  accepted  wliat  was 
given  him,  with  all  its  limitations  and  conditions,  express  and  implied, 
and  one  of  the  implied  conditions  was  that  he  would  not  interfere 
with  the  use  of  the  strip  in  its  entirety  by  Jennie  Putnam  or  her 
grantees.  This  strip  was  also  made  an  appurtenance  to  lot  8  by 
judgment  of  the  court,  and  plaintiff,  as  owner  of  lot  8,  held  it  and 
used  it  as  such.  When  he  mortgaged  lot  8,  '^  together  with  the 
appurtenances,'*  I  think  he  must  be  deemed  to  have  included  this 
appurtenance.  It  is  not  strictly  true  in  all  cases  that  land  cannot 
be  made  appurtenant  to  land.  Land  passes  as  '^  appurtenant "  in 
the  construction  of  wills  {Otis  v.  Smithy  9  Pick.  292 ;  Blackhom  v. 
Edgley,  1  P.  Wms.  600 ;  Doe  v.  CoUinSy  2  T.  R.  498;  Buck  v. 
Nurtan,  1  B.  &  P.  63 ;  Bodenham  v.  Pritchard,  1  B.  &  C.  350), 
wholly  depending  upon  the  intention  of  the  testator.  In  the  con- 
fitruction  of  statutes  land  may  be  deemed  appurtenant  to  land. 
{McDermoit  v.  Palmsr^  8  N.  Y.  383.)  The  demise  of  a  house  carries 
with  it  the  garden,  curtilage  and  close.  {Smith  v.  Martin^  2  Saund. 
400.)  In  Archibald  v.  N.  T.  C.  cfe  H.  li.  B.  B.  Co.  (157  N.  Y. 
574)  the  court  held  that  the  owner  of  the  upland  on  tidewater  took 
the  land  under  water,  granted  to  his  grantor  as  an  "  appurtenance ;" 
that  such  land  once  granted  by  the  State  to  the  owner  of  the  upland 
became  an  appurtenance  to  the  uplands.  This  would  seem  to  dis- 
pose of  the  declaration  that  land  cannot  be  appurtenant  to  land.  It 
does  not  seem  questionable  that  a  grantor  may,  if  he  choose,  make 
it  appurtenant. 

Through  the  mortgage  the  plaintiff  John  L.  Putnam  having  lost 
Lis  title  to  lot  8,  "  together  with  the  appurtenances,"  we  must  con- 
clude that  he  has  now  no  title  to  this  strip  sought  to  be  partitioned 
in  this  action,  and  that  in  any  event  the  plaintiff  cannot  maintain 
the  action  of  partition  as  against  the  grantees  of  Jennie  Putnam  for 
the  reasons  hereinbefore  stated. 

The  jadgment  is  affirmed,  with  costs. 

Judgment  unanimously  affirmed,  with  costs. 
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- Thb  Fabmebs'  National  Bank  of  Malonb,  Respondent,  v.  St. 

f  77        9481  Regis  Paper  Company,  Appellant. 

Demurrer — ^ehen  aUegatume  effaiee  repreeentatione  on  a  eale,  setup  as  a  etmvfio* 
dffenm  to  an  acUon  for  the  purchaee  price,  are  demurrable  —  eounterdaim  — 
reeeiseton. 

In  an  action  brought  by  the  Farmers*  National  Bank  of  Malone  against  the  8t 
Begis  Pbper  Company  to  recover  upon  a  negotiable  promissory  note  made  by 
the  defendant  and  delivered  to  the  Forest  Land  and  Mill  Company  and  tiaDs- 
ferred  to  the  plaintiff  before  maturity,  the  defendant  interposed  an  answer 
alleging,  as  a  complete  defense,  that  the  note  in  suit  was  given  in  part  pay- 
ment for  22,500  acres  of  land  purchased  by  the  defendant  from  the  Forest 
Land  and  Mill  Company,  and  that  at  the  time  of  the  sale  the  Forest  lAnd  and 
Ifill  Company  had  made  false  representations  concerning  the  quantity  of  pulp 
wood  upon  the  land;  that  if  the  representations  had  been  true  the  land  would 
have  been  worth  eight  dollars  an  acre,  but  the  representations  being  false  it  was 
worth  only  two  dollars  per  acre. 

Hetd,  that  the  matter  set  forth  in  the  answer  did  not  constitute  a  complete 
defense,  as  the  defendant  could  nt>t  retain  the  land  and  still  refuse  to  pay  any 
part  of  the  purchase  price,  and  that  the  answer  was  consequently  demurrable; 

That  such  matter  should  have  been  set  up,  if  at  all,  by  way  of  counterclaim  or 
under  a  demand  that  the  sale  be  rescinded. 

Appeal  by  the  defendant,  the  St.  Regis  Paper  Company,  from 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Franklin 
on  the  14th  day  of  July,  1902,  upon  an  order  made  at  the  Saratoga 
Special  Tenn  sustaining  the  plaintiff's  demurrer  to  the  third  sepa- 
rate defense  contained  in  the  defendant's  answer,  and  directing 
judgment  in  favor  of  the  plaintiff. 

Henry  PurceUj  for  the  appellant. 

John  P.  BadgeVy  for  the  respondent. 

Eeixooo,  J. : 

The  action  is  brought  to  recover  upon  a  negotiable  promissory 
note  of  $12,000,  made  by  defendant  and  delivered  to  the  Forest 
Land  and  Mill  Company,  and,  as  alleged,  transferred  before  maturity 
to  the  plaintiff.  The  portion  of  the  answer  demurred  to  is  claimed 
by  defendant  to  be  a  complete  defense  and  bar  to  the  action,  and 
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the  facts  alleged  are  so  pleaded.  The  facts  are  not  claimed  to  be  a 
partial  defense ;  nor  are  they  alleged  as  a  counterclaim  to  the  whole 
or  to  a  part  of  the  plaintifiTs  claim.  In  substance,  the  defense 
demurred  to  alleges  that  the  note  in  suit  was  given  as  a  partial  pay- 
ment upon  a  purchase  by  defendant  from  the  Forest  Land  and  Mill 
Company  of  22,500  acres  of  land.  The  land  was  deeded  to  defend- 
ant, and  the  promissory  notes  and  other  agreed  consideration  were 
turned  over  to  the  vendor.  The  defendant  alleges  that  false  repre- 
sentations were  made  by  the  vendor  as  to  the  quantity  of  pulp  wood 
upon  the  land  at  the  time  of  sale,  and  alleges  that  if  the  quan- 
tity as  represented  had  been  upon  the  land  it  would  have  been  worth 
eight  dollars  per  acre,  but  in  fact  the  land,  because  of  the  absence 
of  pulp  wood,  was  worth  only  two  dollars  per  acre.  The  allegations 
are  sufficient,  if  true,  to  entitle  the  defendant  to  a  rescission  of  the 
contract  for  fraud  in  case  defendant  restored  to  the  vendor  the  lands 
deeded  to  defendant.  But  defendant  does  not  seek  to  rescind  the 
contract.  The  allegations  are  also  sufficient  to  make  out  a  cause  of 
action  for  damages  against  the  vendor,  and  such  damages  might  be 
counterclaimed  in  an  action  to  recover  the  purchase  price,  but 
defendant  does  not  seek  to  counterclaim  such  damages  in  this  action 
against  plaintifiPs  claim,  but  he  pleads  these  facts  as  a  bar  to  the 
action,  a  complete  defense,  and  asks  for  a  dismissal  of  the  complaint. 
That  it  is  not  a  defense,  it  seems  to  me,  is  too  apparent  to  admit  of 
argument.  The  matter  alleged  does  not  show  a  failure  of  consider- 
ation so  as  to  defeat  the  claim  on  that  ground.  Nor  can  it  be  inter- 
preted as  a  denial  of  any  material  allegation  of  the  complaint,  for  the 
facts  alleged  are  not  inconsistent  with  the  complaint  or  with  any  part 
of  it  That  the  defendant  cannot  retain  the  lands  and  be  supported 
in  its  refusal  to  pay  any  part  of  tlie  purchase  price  is  also  too  clear 
to  need  argument  or  citation  of  authorities,  unless  the  defendant, 
by  way  of  counterclaim  in  an  action  for  the  purchase  price,  shows 
its  damages  to  be  in  excess  of  the  purchase  price,  but  that  can  be 
shown  only  by  way  of  counterclaim  as  the  Code  provides. 
The  judgment  must,  therefore,  be  affirmed,  with  costs. 

Paekbe,  p.  J.,  Smith,  Chase  and  Chester,  JJ.,  concurred. 
Interlocutory  judgment  affirmed,  with  costs. 
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In  the  Matter  of  the  Application  of  Constant  Webstsb  and 
Others,  as  Commissioners  of  Highways  of  the  Town  of  Chatham, 
Colnmbia  County,  New  York,  Respondents,  for  an  Order  Requir- 
ing Phiup  Puboell,  as  Commissioner  of  Highways  of  the  Town 
of  Kinderhook,  Columbia  County,  New  York,  Appellant,  to 
Unite  and  Join  with  the  Commissioners  of  Highways  of  Said 
Town  of  Chatham  in  the  Repairing  or  Rebuilding  of  a  Bridge 
over  a  Stream  Dividing  Said  Towns  of  Chatham  and  Kinderhook. 

JBndffe  in  Columbia  county  —  the  town  of  Ohent,  not  the  town  of  Kinderhook,  mvf< 

repair  it, 

While  chapter  91  of  the  Laws  of  1818,  by  which  act  and  the  prooeediogs  taken 
thereunder  the  town  of  Kinderhook  in  the  county  of  Columbia  was  relieved 
from  the  duty  of  maintaining  a  certain  bridge  and  such  duty  was  imposed 
upon  the  town  of  Ghent  in  that  county,  was  repealed  by  subdivisions  128  and 
G49  of  section  1  of  chapter  21  of  the  Laws  of  1828  (second  meeting),  the  rights 
And  liabilities  of  the  two  towns  in  respect  to  such  bridge  were  preserved  by 
the  saving  clause  contained  in  section  5  of  the  act  of  1828  which  provides: 
"  The  repeal  of  any  statutory  provision  by  this  act  shall  not  affect  any  act 
done  or  right  accrued  or  established,  or  any  proceeding,  suit  or  prosecution 
had  or  commenced  in  any  civil  case  previous  to  the  time  when  such  repeal 
shall  take  effect,  but  every  such  act,  right  and  proceeding  shall  remain  as  valid 
and  effectual  as  if  the  provision  so  repealed  had  remained  in  force." 

Parksb,  p.  J.,  dissented. 

Appeal  by  Philip  Purcell,  as  commissioner  of  highways  of  the 
town  of  Kinderhook,  Columbia  county,  N.  Y.,  from  an  order  of  the 
Supreme  Court,  made  at  the  Columbia  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Columbia  on  the  10th  day 
of  May,  1902,  compelling  him  to  unite  with  the  commissioners  of 
highways  of  the  town  of  Chatham  in  the  repairing  or  rebuilding  of 
•a  bridge  over  a  stream  dividing  the  two  towns. 

Frcmh  S.  Becker j  for  the  appellant. 

Qwrdenier  cfe  Smithy  for  the  respondents. 

Ebllogo,  J. : 

It  appears  from  the  affidavits  of  the  appellant  used  on  Uie 
application  referred  to  that  by  an  act  of  the  L^islature  passed  in 
1818  (Chap.  91)  the  town  of  Ghent  was  created  from  portions  of 
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the  territory  forming  the  then  existing  towns  of  Chatham,  Claverack 
and  Kinderhook,  and,  through  said  act  and  proceedings  taken  under 
said  act,  the  town  of  Ghent  was  charged  witli  the  maintenance  of 
that  portion  of  said  bridge  now  sought  to  be  charged  to  the  town  of 
Kinderhook,  and,  the  town  of  Kinderhook  was  thereby  forever 
relieved  from  maintaining  the  same;  that  ever  since  the  said 
charge  was  made  upon  tlie  town  of  Ghent,  up  to  the  present  time, 
that  town  has  accepted  and  discharged  that  burden  and  is  still  solely 
liable  to  erect  and  maintain  the  west  half  of  the  bridge  referred  to, 
and  that  Kinderhook  has  never  at  any  time  assumed  such  burden 
and  is  under  no  legal  obligation  to  do  so.  These  are  facts  which 
are  established  by  the  opposing  affidavits,  and  none  of  these  alleged 
facts  are  denied  by  the  applicant.  No  proof  was  taken  by  the  court 
and  no  referee  was  appointed  to  establish  the  truth  of  the  facts 
alleged,  and  it  does  not  appear  that  the  learned  court  considered  the 
facts  alleged  in  opposition  to  the  motion,  or  regarded  them  as 
important  in  the  granting  of  the  order'  appealed  from.  If  these 
allegations  had  been  denied  and  the  court  had  deemed  that  the 
granting  or  witliholding  of  the  order  in  any  manner  depended  upon 
the  facts  alleged,  without  doubt  in  a  matter  of  such  importance  to 
the  town  of  Kinderhook  the  court  would  have  provided  a  way  for 
the  trial  of  the  issues  raised.  But  the  learned  court  proceeded  to  a 
decision  based  solely  on  the  ground  that  chapter  91  of  the  Laws  of 
1818  was  repealed  by  subdivisions  128  and  649  of  section  1  of 
chapter  21  of  the  Laws  of  1828  (2d  session),*  and  held  that  the 
saving  clause  contained  in  section  5  of  the  last-mentioned  act  related 
only  to  private  or  individual  rights  at  tlie  time  existing.  In  this  we 
think  the  learned  court  was  in  error.  The  saving  clause  referred  to 
reads  as  follows :  '^  The  repeal  of  any  statutory  provision  by  this  act 
shall  not  affect  any  act  done  or  right  accrued  or  established,  or  any 
proceeding,  suit  or  prosecution  had  or  commenced  in  any  civil  case 
previous  to  the  time  when  such  repeal  shall  take  effect,  but  every  such 
act,  right  and  proceeding  shall  remain  as  valid  and  effectual  as  if  the 
provision  so  repealed  had  remained  in  force."  It  would  be  difficult 
to  create  a  saving  clause  in  broader  terms.  If  by  the  act  of  1818  and 
the  proceedings  taken  under  it  the  town  of  Kinderhook  acquired  a 

*  Bound  with  Laws  of  18d9.— [Rbp. 
App.  Div.— Vol.  LXXVIL        86 
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right  or  was  relieved  of  a  specific  burden  and  the  town  of  Ghent  was 
charged  with  tliat  burden,  certainly  this  is  one  of  tiie  obligations 
which  the  saving  clause  protected.  It  cannot  be  reasoned  tliat  the 
adoption  of  the  act  of  1828  had  in  it  any  intention  of  changing 
the  established  relations  of  these  towns  respecting  this  particular 
bridge.  The  rights  of  these  towns  must  be  determined  by  the  act 
of  1818  and  the  proceedings  taken  under  that  act. 

The  order  must,  therefore,  be  reversed.  If  any  future  applica- 
tion, by  suit  or  otherwise,  shall  be  made,  the  town  of  Ghent  should, 
on  the  facts  before  us  in  this  record,  be  made  a  party. 

All  concurred,  except  Pabkbb,  P.  J.,  dissenting. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and  the 
application  denied  without  prejudice  to  any  future  proceeding  or 
action. 


Robert  McCartht,  Respondent,  v.  George  S.  Emerson,  Appellant 

Negligence  —  ir^ury  to  a  hod  earner  tohile  carrying  a  hod  up  a  plank  from  etrHdng 
the  hod  agaxTUt  the  floor  timber*  of  the  story  abow  him — obviou*  riek,  cusumed. 

In  an  action  brought  to  recover  damages  for  personal  injuries  it  appeared  that 
the  defendant  was  a  mason  and  builder  who  was  constructing  a  brick  building; 
that  the  walls  of  the  building  had  been  erected  to  a  point  above  the  second 
story;  that  the  first  floor  had  been  laid  and  that  the  floor  timbers  for  the  second 
floor  had  been  placed  in  positiou;  that  the  distance  between  the  first  floor  and 
the  bottom  of  the  floor  timbers  of  the  second  floor  was  eleven  feet  nine  and 
one-half  inches;  that  the  defendant  was  also  engaged  in  erecting  a  brick  ele- 
vator shaft  within  the  building  and  that  the  walls  of  the  shaft  had  been  com> 
pleted  to  a  point  about  eight  or  ten  feet  above  the  flrst  floor;  that  a  scaffold 
had  been  erected  about  the  elevator  shaft  which  consisted  of  three  platforms, 
the  inner  one  for  the  use  of  the  masons  laying  the  wall,  the  outer  one  for  the 
use  of  the  mason's  helpers,  and  the  center  one,  which  was  higher  than  the 
other  two,  being  used  to  hold  the  materials  supplied  by  the  hod  carriers;  that 
the  outer  platform  was  six  feet  seven  inches  above  the  floor  of  the  first  story 
and  that  access  was  had  thereto  by  means  of  planks  placed  with  one  end  rest- 
ing upon  the  floor  of  the  first  story  and  the  other  end  resting  upon  the  plat- 
form; that  the  distance  between  the  top  of  the  outer  platform  and  the  bottom 
of  the  floor  timbers  of  the  second  floor  was  flve  feet  two  and  one-half  inches; 
that  on  the  day  of  the  accident  the  plaintiff,  who  was  an  experienced  hod 
carrier  in  the  defendant's  employ,  attempted  to  carry  a  hod  of  brick  up  one 
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of  the  planks  which  was  so  placed  that  it  ran  at  right  angles  with  the  overtiead 
timbers;  that  while  so  doing,  his  hod  struck  against  one  of  the  timbers,  caus- 
ing him  to  fall  from  the  plank  and  to  sustain  injuries. 

The  plaintiff  was  five  feet  eight  or  nine  inches  tall  and  the  hod  on  his  shoulder 
extended  six  inches  above  his  head.  He  testified  that  he  did  not  look  up  at 
the  overhead  timbers  while  walking  up  the  plank,  although  he  knew  that  every 
step  he  took  brought  him  ne^irer  to  such  overhead  timbers.  It  further  appeared 
that  the  plaintiff  might  have  used  one  of  the  other  planks  if  he  so  desired. 

Held,  that  the  danger  of  striking  the  overhead  timbers  was  an  obvious  one,  the 
risk  of  which  the  plaintiff  assumed,  and  also  that  the  plaintiff  had  been  guilty 
of  contributory  negligence. 

Appeal  by  the  defendant,  George  S.  Emerson,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Rensselaer  on  the  6th  day  of  February, 
1902,  upon  the  verdict  of  a  jury  for  $1,000,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  13th  day  of  February,  1902, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Peter  A.  Delaney^  for  the  appellant. 

Ji.  A.  Parmenter  and  George  B.  Wellington^  for  the  respondent. 

Chase,  J. : 

The  plaintiff  has  been  employed  as  a  hodcarrier  for  twelve  or 
fifteen  years.  The  defendant  is  a  mason  and  builder.  Plaintiff 
had  worked  for  the  defendant  as  a  hodcarrier  for  several  months 
prior  to  the  accident.  In  September,  1^99,  the  defendant  was 
engaged  in  the  erection  of  a  brick  building  in  Troy.  The  walls  of 
the  building  had  been  erected  to  a  height  above  the  second  story. 
The  first  floor  had  been  laid,  and  the  floor  timbers  had  been  placed 
across  the  building  for  the  second  floor,  and  the  floor  thereon  was 
being  laid.  The  distance  between  the  first  floor  and  the  bottom  of 
the  floor  timbers  of  the  second  floor  was  eleven  feet  nine  and  one-half 
inches.  Defendant  was  also  erecting  a  brick  elevator  shaft  within 
said  building,  and  the  walls  thereof  were  completed  to  the  height  of 
eight  or  ten  feet  above  the  first  floor.  A  scaffold  such  as  is  in  com- 
mon use  had  been  erected  about  the  said  elevator  shaft.  It  consisted 
of  three  platforms  ;  the  inner  one  for  the  use  of  the  masons  in  laying 
the  wall,  the  outer  one  for  the  use  of  the  masons'  helpers,  and  the 
center  one  which  was  higher  than  the  other  two,  was  used  to  hold  the 
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brick  and  other  materials  that  it  was  the  daty  of  the  hodearriers  to 
carry  for  the  use  of  the  masons.  The  outer  platform  was  six  feet  seven 
inches  above  the  floor  of  the  first  story.  Three  planks,  twelve  or 
fourteen  inches  in  vridth  and  eighteen  or  twenty  feet  longj  were 
placed  so  that  one  end  of  each  rested  upon  the  floor  and  the  other 
end  upon  said  platform.  One  of  these  planks  was  so  placed  as  to 
run  at  right  angles  with  the  floor  timbers  of  the  second  floor.  The 
distance  between  the  top  of  the  outer  platform  and  the  bottom  of 
the  floor  timbers  of  the  second  floor  was  five  feet  two  and  one-half 
inches.  The  space  through  which  the  hodearriers  had  to  pass  to 
take  materials  to  the  masons,  therefore,  was  five  feet  two  and  one- 
half  inches,  less  the  thickness  of  the  plank  on  which  they  traveled. 
The  plaintiff  was  five  feet  eight  or  nine  inches  in  height,  and  a 
loaded  hod  on  his  shoulder  extended  six  inches  above  his  head.  On 
the  morning  of  the  eighteenth  of  September,  plaintiff  was  mixing 
mortar  in  the  cellar  when  he  was  called  by  defendant's  foreman  and 
directed  to  assist  in  carrying  brick  to  the  masons  engaged  in  laying 
the  walls  of  the  elevator  shaft.  Plaintiff  took  a  hod  and  filled  the 
same  with  brick,  and  started  up  the  plank  that  was  so  placed  at 
right  angles  to  the  floor  timbers,  and  while  going  up  said  plank,  his 
hod  struck  against  one  of  the  timbers  and  he  fell  from  the  plank 
and  received  the  injuries  for  which  this  action  is  brought.  Plaintiff 
testified  in  regard  thereto  :  '^  I  did  not  see  the  overhead  timbers  when 
I  started  to^walk  up  the  plank ;  I  did  not  look  up  to  see  them  before 
I  started  to  walk  up  the  plank  ;  I  put  the  hod  on  my  shoulder  and 
started  up  the  plank  up  to  the  masons  to  give  them  some  stuff ;  I  did 
not  look  up ;  I  did  not  look  at  the  overhead  timbers  or  fioor  above  this 
runway  before  I  picked  up  my  hod  or  put  my  hod  on  my  shoulder. 
I  saw  the  masons  working  on  the  elevator  shaft  when  I  was  on  the 
floor  but  I  never  noticed  anything  above  or  any  place  else.  *  *  * 
Q.  You  knew,  of  course,  that  when  you  walked  along  this  inclined 
plank  every  step  was  bringing  you  nearer  to  those  overhead  timbers, 
didn't  yon  ?  A.  Yes,  sir,  any  one  would  imagine  that.  Q.  No 
doubt  about  that  at  all  ?  A.  No,  sir,  no  doubt  about  that;  any  man 
would  imagine  that." 

Plaintiff  had  good  eye-sight  and  it  was  admitted  on  the  trial  that 
*^  Everything  was  open  and  visible,  including  the  elevator  shaft  and 
nmway." 
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Hodcarriers  not  only  use  such  runways  as  they  like,  bat  frequently 
change  them  about  to  suit  their  own  convenience.  Plaintiff  could 
have  used  one  of  the  other  runways  if  he  had  desired  to  do  so. 
There  was  but  one  scaffold  to  which  the  brick  was  being  carried. 
Other  workmen  used  the  runway  from  which  the  plaintiff  fell,  and 
saw  and  avoided  the  timbers. 

In  the  erection  of  walls  within  a  building  it  is  apparent  that  the 
necessary  scaffolding,  as  it  is  raised  from  time  to  time  to  accommo- 
date the  bricklayers,  must  so  approach  the  timbers  and  flooring  that 
an  unobstructed  space  cannot  at  all  times  be  left  for  the  helpers. 
The  situation  must  become  more  and  more  contracted  until  the  walls 
are  of  such  a  height  that  they  can  be  reached  from  the  floor  above. 
The  very  nature  of  the  work  necessarily  brings  the  workman  into 
many  places  that  are  contracted  and  peculiar  to  the  particular  piece 
of  work. 

It  is  not  necessary  for  us  to  consider  whether  the  plank  was  a 
**  mechanical  contrivance "  within  the  meaning  of  the  Labor  Law 
(Laws  of  1897,  chap.  415  §  18)  for  the  reason  that  the  danger  of 
which  the  plaintiff  complains  was  an  obvious  one. 

The  Labor  Law  does  not  permit  an  employee  to  shut  his  eyes 
against  an  obvious  risk.  The  Court  of  Appeals  in  Knialey  v.  Pratt 
(148  N.  Y.  872)  say :  "  We  are  of  opinion  that  there  is  no  rea- 
son in  principle  or  authority  why  an  employee  should  not  be  allowed 
to  assume  the  obvious  risks  of  the  business  as  well  under  the  Fac- 
tory Act  *  as  otherwise." 

An  employee  is  required  to  exercise  his  faculties  and  use  his  senses 
in  connection  with  his  work,  and  cannot  heedlessly  perform  his 
work  and  then,  if  he  is  injured  when  ordinary  prudence  would 
have  prevented  the  injury,  claim  damages  from  his  employer  who 
had  no  better  opportunity  to  see  the  danger  than  had  the  employee 
himself.  (See  20  Am.  &  Eng.  Ency.  of  Law  [2d  ed.]  114 ;  Fre- 
denhurg  v.  iT.  C.  H.  Co.,  114  N.  Y.  582.) 

This  is  a  case  where  the  danger  was  open,  obvious  and  plain  to 
any  one  at  a  glance.  It  would  have  been  known  to  the  plaintiff  had 
he  used  the  slightest  prudence.  The  plaintiff,  instead  of  familiariz- 
ing himself  by  observation  with  the  structures  and  their  situation 

*Law8  of  1886,  chap.  400,  §  12,  as  amd.  by  Laws  of  1890,  chap.  808.~[Rbp.    . 
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and  condition  {Fredenburg  v.  iT.  C.  H.  Co.^  supra\  admits  that 
he  went  np  tiie  plank  without  the  slightest  care  and  withont  even 
looking  np.  Considered  as  an  obvions  risk,  or  with  reference  to 
plaintiff's  contributory  negligence,  a  recovery  shonld  not  be  sustained. 

A  person  who  utterly  fails  to  use  tliat  prudence  which  the  situa- 
tion and  circumstances  require,  is  guilty  of  contributory  negligence 
as  a  matter  of  law.  (Piper  v.  N.  T.  C.  dk  IL  R.  R.  R.  Co.,  156 
N.  Y.  224;  AJhring  v.  N.  Y.  C.  dt  IL  R.  R.  R.  Co.,  46  App. 
Div.  460.) 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  tlie  event. 

Parker,  P.  J.,  Smith  and  Kellogg,  J.  J.,  concurred ;  Chbstbs, 
J.,  not  sitting. 

Judgment  and  order  reversed  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 


William  Klos,  Appellant,  v.  The  Hudson  River  Ore  and  Iron 
Company,  Respondent. 

Negligence  —  injury  from  the  explonon  of  dynamite  put  in  a  hole  driUed  in  a  dinker 
in  a  kiln  —  when  the  complaint  i$  properly  dismiseed — neglect  of  duty  by  a  oampe- 
tentfellow-eervant  —  the  master  ie  not  bound  to  asiume  that  it  wiU  occur. 

In  an  action  to  recover  damages  for  personal  injuries,  it  appeared  that  the 
defendant,  an  iron  mining  corporation,  maintained  several  kilns  for  the  purpose 
of  roasting  the  iron  ore;  that  in  the  roasting  process  clinlsers  would  fonn 
within  the  kiln,  which  were  sometimes  so  large  that  they  could  not  be  taken  out 
through  the  opening  therein;  that  for  the  purpose  of  breaking  up  these  clinkers, 
the  defendant  employed  four  men,  known  as  the  "clinker  gang,"  to  drill  holes 
in  the  clinkers,  and  explode  dynamite  therein. 

The  work  of  cutting  and  preparing  the  dynamite  was  done  by  the  foreman  of 
the  gang,  but  the  work  of  inserting  the  dynamite  into  the  driUed  hole  and 
exploding  the  same  was  usually  done  by  another  member  of  the  gang,  one  S. 

Dynamite  will  explode  by  heat  without  coming  in  contact  with  a  blaze.  The 
necessity  of  having  the  clinkers  cool  before  applying  the  dynamite  was  known 
to  the  workmen  in  charge,  and  it  was  a  common  practice  for  them  to  poor 
water  upon  the  clinkers  to  cool  them. 

In  1899  the  defendant  employed  the  plaintiff  as  one  of  the  "clinker  gang,"  the 
particular  part  of  the  work  performed  by  him  being  the  striking  of  the  drill 
used  in  making  the  holes  for  the  insertion  of  the  dynamite.    On  the  third  day 
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that  the  plaintiff  was  employed  he  assisted  in  drilling  a  hole  in  a  large  clinker. 
The  hole  was  filled  with  dynamite  by  S.,  who  then  left  the  kiln  for  the  purpose 
of  getting  material  to  bo  used  in  lighting  the  fuse.  During  his  absence,  and 
while  the  plaintiff  was  removing  the  drill  and  other  tools  from  the  kiln,  the 
dynamite  prematurely  exploded  and  seriously  injured  the  plaintiff. 

The  plaintiff  had  received  no  instructions  from  the  defendant  as  to  the  use  of 
dynamite  or  as  to  the  dangers  attending  its  use,  but  he  knew,  in  a  general 
way,  that  it  was  explosive  and  dangerous. 

Hdd,  that  the  judgment  entered  upon  the  dismissal  of  the  complaint  by  direction 
of  the  court  should  be  affirmed; 

That  all  the  acts  connected  with  the  work  of  blasting  the  clinkers  related  to  the 
duty  of  the  employees,  and  that,  if  there  was  any  negligence  in  the  perform- 
ance of  such  work,  it  was  the  negligence  of  the  plaintiff's  fellow -servants,  for 
which  the  defendant  was  not  liable; 

That  the  defendant  had  a  right  to  assume  that  the  plaintiff's  fellow-servants, 
whose  competency  was  not  questioned,  would  not  be  negligent  in  their  work, 
and  that  it  was  not  necessary  for  it  to  inform  the  plaintiff  of  possible  or  prob- 
able dangers  that  would  arise  in  case  of  negligence  on  the  part  of  his  fellow - 
employees. 

Appeal  by  the  plaintiif,  William  Klos,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Columbia  on  the  15th  day  of  May,  1901, 
upon  the  dismissal  of  the  complaint  by  direction  of  the  court  after 
a  trial  at  the  Columbia  Trial  Term. 

The  defendant,  a  domestic  corporation,  is  engaged  in  mining  iron 
ore  in  the  county  of  Columbia.  In  connection  with  its  mines  and 
for  the  purpose  of  roasting  tlie  ore  and  preparing  it  for  market  it 
has  ten  cylindrical  kilns  about  twenty-two  feet  in  diameter  and  sixty 
f^et  high.  The  broken  rock  taken  from  the  mines,  together  witli 
coal,  is  placed  in  these  kilns  from  the  top,  and  the  lire  therein  roasts 
the  ore,  and  the  ore  so  roasted  is  drawn  off  through  chutes  at  the 
base  of  the  several  kilns  into  cars.  In  the  process  of  roasting  the 
ore  clinkers  foiin  within  the  kiln  which  settle  to  the  base  of  the 
kiln  and  are  sometimes  so  large  that  they  cannot  be  drawn  off 
through  the  opening  into  the  chute.  For  the  purpose  of  breaking 
up  these  clinkers  men  are  employed  by  the  defendant  to  drill  holes 
into  such  clinkers  and  to  apply  and  explode  dynamite  therein. 
There  are  four  men  so  employed  known  as  the  "  clinker  gang," 
one  of  whom  is  in  charge  of  the  work.  The  dynamite,  caps  and 
fuse  were  kept  in  a  small  building  or  "shanty  "in  the  exclusive 
charge  of  the  foreman  of  the  gang,  and  he  cut  and  prepared  the 
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same  for  the  several  explofiions.  Sometimes  he  actnallj  insei-ted 
the  dynamite  into  the  drilled  hole  and  exploded  the  same,  bnt  that 
work  was  principally  done  by  one  S.,  who  was  one  of  the  four  men 
and  the  one  who  had  been  doing  that  work  for  months,  and  for  as 
long  a  time  as  the  witnesses  sworn  had  knowledge  of  the  work. 
In  1899  the  plaintiff  was  engaged  as  one  of  the  ^^  clinker  gang." 
The  particular  part  of  the  work  performed  by  him  was  striking  the 
drill  used  in  making  the  holes  for  the  insertion  of  tlie  dynamite. 
The  said  8.  held  the  drill  while  plaintiff  and  another  man  struck 
the  drill  alternately  with  heavy  hammers.  The  third  day  that  plain- 
tiff was  so  employed  a  very  large  clinker  was  found  in  front  of  the 
opening  at  one  of  these  kilns  and  ho,  with  his  fellow-laborers,  went 
to  the  kiln  for  the  purpose  of  drilling  a  hole  therein  and  breaking 
the  clinker  with  dynamite  as  stated.  The  hole  was  drilled  nine  or 
ten  inches  deep.  The  foreman  cut  off  the  required  piece  of  dyna- 
mite and  prepared  the  same  with  cap  and  fuse  attached  for  the  pur- 
pose of  insertion  in  the  hole.  Shortly  thereafter  S.,  who  had  been 
holding  the  drill,  inserted  the  piece  of  dynamite  in  tlie  hole  so 
drilled,  and  then  fastened  the  same  with  some  prepared  clay.  S. 
then  went  to  get  some  waste  and  kerosene  to  be  used  in  lighting  the 
fuse,  while  the  plaintiff  was  removing  the  drill  and  other  tools,  and 
while  he  was  so  engaged  removing  the  tools  the  dynamite  prema- 
turely exploded  causing  the  injury  for  which  this  action  is  brought 
The  plaintiff  was  instructed  as  to  the  use  of  the  hammer,  but  was 
not  instructed  as  to  the  use  of  dynamite,  or  as  to  the  dangens 
attending  its  use.  His  duties  did  not  require  him  to  handle  the 
dynamite.     Further  facts  appear  in  the  opinion. 

Andrew  J.  STdnnet^  for  the  appellant. 

Frank  E.  Smithy  for  the  respondent 

Chase,  J. : 

Although  plaintiff  had  only  been  in  the  defendant's  employ  for 
three  days,  and  he  says  that  he  never  saw  dynamite  before,  yet  he 
was  to  some  extent  familiar  with  the  dangers  incident  to  its  use. 
He  says :  ^'  I  heard  them  talk  about  it  a  good  deal.  I  heard  it  was 
very  dangerous;  the  first  day  I  went  there  and  worked  there  I 
heard  if  you  put  a  cartridge  in  it  would  go  off ;  I  did  not  hear  it 
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would  go  ofiE  withont  any  apparent  cause ;  I  heard  it  wonld  never 
explode  except  you  put  a  cartridge  in."  Plaintiff  not  only  knew 
that  dynamite  was  explosive  and  dangerous,  but  he  knew  that  this 
particular  piece  of  dynamite  had  been  prepared  for  explosion  and 
that  the  same  would  explode  as  soon  as  fire  was  applied  by  way  of 
the  fuse.  He  had  seen  dynamite  so  exploded  a  great  many  times. 
The  clinkers  were  formed  in  that  part  of  the  kiln  which  was  heated 
to  the  extent  of  three  thousand  to  four  thousand  degrees.  It  was 
from  the  place  so  heated  that  the  clinkers  dropped  down  at  the 
opening  of  tlie  kiln.  When  the  clinkers  first  dropped  they  were 
heated  to  a  very  high  degree.  After  they  remained  at  the  base  of 
the  kiln  a  sufficient  length  of  time  they  became  cool.  Dynamite 
will  explode  by  heat  without  coming  in  contact  with  a  blaze.  It 
would  seem  that  ordinary  intelligence  in  connection  with  the 
general  and  special  knowledge  that  the  plaintiff  possessed  would  be 
sufficient  to  suggest  that  the  use  of  dynamite  in  close  proximity  to 
great  heat  and  in  material  more  or  less  heated  was  necessarily 
attended  with  danger.  The  only  negligence  claimed  in  the  use  of 
the  dynamite  itself  is  in  placing  the  same  in  the  clinker  before  it 
had  sufficiently  cooled.  The  necessity  of  having  the  clinkers  cool 
was  known  to  the  workmen  in  charge,  for  it  appears  that  it  was 
common  practice  to  put  water  on  the  hot  clinkers  from  a  hose  to 
cool  them.  Any  negligence  in  connection  with  the  use  of  the  dyna- 
mite was  the  negligence  of  those  employed  with  the  plaintiff  in  the 
performance  of  the  same  general  business  of  the  defendant.  The 
presumption  is  that  defendant  exercised  proper  care  in  the  selection 
of  these  servants.  It  was  incumbent  on  the  plaintiff,  if  he  claims 
that  his  fellow-servants  were  incompetent,  to  have  shown  it  by 
proper  evidence.  Plaintiff's  evidence  shows  that  this  work  was 
being  done  in  substantially  the  same  way  by  the  'same  men  other 
than  the  plaintiff  for  several  months,  and  although  a  great  many 
clinkers  were  broken  with  dynamite  every  day  not  a  single  spe- 
cific act  of  negligence  by  any  of  them  was  shown,  and  the  only 
testimony  called  to  our  attention  that  it  is  claimed  indicates  the 
incompetency  of  S.  is  that  of  one  witness  who  says :  "  During  that 
time,  from  the  time  I  came  there,  up  to  this  Wednesday  when  the 
plaintiff  was  injured  he  was  shooting  most  of  the  time;  worked 
around  the  same  as  the  rest  of  us ;  ho  was  a  laboring  hand."    This 


Digitized  by 


Google 


570     KLOS  V.  HUDSON  RIVER  ORE  &  IRON  CO. 

Third  Dbpabtmbnt,  Dbcbmbbr  Tkbm.  1902.  [Vol.  77. 

witnefis  was  one  of  the  clinker  gang  and  at  the  time  of  the  accident 
had  worked  there  with  8.  in  snch  gang  for  more  than  four  monthfi. 
All  the  knowledge  that  witness  seems  to  have  had  on  which  to 
characterize  8.  as  a  "  laboring  hand  "  is  the  fact  that  so  long  as  he 
had  known  him  ^'  he  was  shooting  most  of  the  time."  This  is  not 
sufficient  to  show  that  8.  was  incompetent  to  perform  the  duties 
with  which  he  was  intrnsted.  A  master  has  a  right  to  assume  that 
a  competent  servant  will  perform  his  duty.  The  possible  negligence 
of  a  feUowH9ervant  was  assumed  bj  plaintiff  when  he  accepted  his 
employment. 

Where  one  servant  is  injured  by  the  negligence  of  a  servant 
employed  by  the  same  master,  the  liability  of  the  master  is  deter- 
mined solely  by  the  question  whether  the  offending  servant  was  neg- 
ligent respecting  a  duty  pertaining  to  an  operative  or  respecting  a 
duty  owing  from  the  master  to  the  injured  servant.  If  it  pertained 
to  the  master's  duty  then  the  master  was  liable  if  he  or  the  servant 
to  whom  he  delegated  the  duty  failed  to  use  the  requisite  care. 
(Thomas  Neg.  866 ;  Crispin  v.  Bahbitt,  81  N.  Y.  622.) 

The  liability  of  the  master  depends  upon  the  character  of  the  act 
in  the  performance  of  which  the  injury  arises,  without  r^ard  to  the 
rank  of  the  employee  performing  it.     {Crispin  v.  Batintt^  »upra.) 

All  the  acts  connected  with  the  work  of  blasting  the  clinkers 
related  to  the  duty  of  the  employees.  If  there  was  any  negligence 
in  the  performance  of  the  work  intrusted  to  them  it  was  the  negli- 
gence of  plaintiff's  fellow-servants,  for  which  defendant  is  not 
liable.  (  Vitto  v.  Keogan^  15  App.  Div.  329 ;  Green  v.  Smithy  169 
Mass.  485.) 

The  defendant  had  a  right  to  assume  that  competent  employees 
would  not  be  negligent  in  their  work,  and  it  was  not  necessary  for 
it  to  inform  the  plaintiff  of  possible  or  probable  dangers  that  would 
arise  in  case  of  negligence  on  the  part  of  his  fellow-employees. 
{O'Brien  v.  Buffalo  Furnace  Co.,  68  App.  Div.  467.) 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  unanimously  affirmed,  with  costs. 
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Janet  Fbanchot   Paioe,  Appellant,  v.   Schenectady  Railway  J  77        648 
Company,  Respondent. 


77  571 

84  41 


Patent  granted  by  the  Deputy  Governor  of  the  colony  of  New  Fork  to  an  individual 
of  land  bounded  on  a  Ureet — tehen  the  title  paeeee  to  the  center  line  of  the  etreet. 

The  patent  granted  November  9,  1670,  by  Francis  Lovelace,  Deputy -Governor  of 
the  colony  of  New  York,  to  Pieter  Jacobs  Borsboom  of  a  lot  in  the  city  of 
Schenectady,  which  described  the  premises  as  follows,  "a  Certain  Lott  of 
Ground  at  Schanecktade  belonging  to  Pieter  Jacobs  Borsboom  &  now  in  his 
Tenure  or  occupation,  lyeing  in  a  Square  of  Two  hundred  foot  wood  measure 
at  Eleavcn  Inches  ye  foot,  abutting  on  ye  East  Syde  on  Benjanyn  Roberts,  on 
ye  South  syde  on  William  Tellers,  and  on  ye  West  &  north  sydes  on  ye  high- 
way," conveyed  to  the  patentee  the  title  to  the  center  of  the  highway  referred 
to  in  the  patent. 

Eellooo,  J.,  dissented. 

Appeal  by  the  plainti£P,  Janet  Franchot  Paige,  from  an  order  of 
the  Supreme  Court,  made  at  the  Albany  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Schenectady  on  the  17th 
day  of  July,  1902,  vacating  a  temporary  injunction  restraining  the 
defendant  from  operating  its  electric  street  railway  on  Washington 
avenue  in  the  city  of  Schenectady  in  front  of  the  premises  owned 
by  the  plaintiff. 

The  plaintiff's  premises  are  situated  at  the  southeast  comer  of 
Washington  avenue  and  Front  Street  in  the  city  of  Schenectady. 
Her  title  to  tlie  premises  is  derived  under  a  patent  dated  November 
9,  1670,  granted  by  Francis  Lovelace,  Deputy  Governor  of  the 
Colony  of  New  York,  which  described  the  land  as  follows:  "a 
Certain  Lott  of  Ground  at  Schanecktade  belonging  to  Pieter  Jacobs 
Borsboom  &  now  in  his  Tenure  or  occupation,  lyeing  in  a  Square  of 
Two  hundred  foot  wood  measure  at  Eleaven  Inches  ye  foot,  abutt- 
ing on  ye  East  Syde  on  Benjanyn  Koberts,  on  ye  South  syde  on 
William  Tellers,  and  on  ye  West  &  north  sydes  on  ye  highway." 

Edward  Winalow  Paige^  for  the  appellant. 

Ma/rcus  T,  Huriy  Learned  Hand  and  James  A.  Yam,  Yoast^  for 
the  respondent. 
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Pbs  Curiam: 

We  have  reached  the  oonclasion  in  this  case  that  the  plaintiff 
must  be  deemed  the  owner  of  the  fee  to  the  center  of  Washington 
avenue.  The  claim  by  the  defendant  that  the  original  patent  under 
which  the  plaintiff  claims  boonded  her  premises  on  the  west  by  sacb 
street,  and  that,  therefore,  being  from  the  sovereign,  it  operated  to 
convey  only  to  the  east  line  of  such  street,  is  not,  in  onr  opinion,  a 
correct  exposition  of  the  law  applicable  to  her  case.  The  circnm- 
stances  under  which  such  patent  was  issued  are  quite  different  from 
those  controlling  the  case  of  Graham  v.  Stem  (168  N.  Y.  517). 
They  are  rather  controlled  by  the  rule  laid  down  in  Cheney  v. 
Sj/racusej  Ontario  <fe  N'ew  York  It  R.  Co,  (8  App.  Div.  630; 
affd.,  158  N.  Y.  739),  and  we  do  not  consider  that  such  case  was 
overruled,  or  at  all  weakened,  by  the  Stem  case. 

It  IB  sufficient  to  state  our  conclusion  upon  this  question  without 
giving  an  extended  analysis  of  the  argument  by  which  we  reach  it. 

Assuming  that  the  plaintiff  is  such  owner  to  the  middle  line  of 
the  street,  the  other  questions  which  the  case  presents  have  been 
already  decided  by  this  court.  In  Peck  v.  Schenectady  R.  Co.  (67 
App.  Div.  359)  we  decided  that  Peck,  who  was  an  adjacent  owner 
upon  this  street,  was  entitled  to  an  injunction  against  this  defendant, 
forbidding  it  from  building  or  operating  its  line  upon  her  property. 
And  we  further  decided  that  the  trial  court  did  well  in  refusing  to 
substitute  for  such  an  injunction  an  order  that  the  amount  of 
Peck's  compensation  for  such  taking  by  this  defendant  be  ascer- 
tained and  awarded  in  that  action.  Such  decision  sustains  the 
plaintiff's  right  in  this  case  to  the  injunction  which  the  court  below 
has  vacated,  and  in  this  respect  onr  decision  was  approved  by  the 
Court  of  Appeals.  {Peck  v.  Schenectady  R.  Co.y  170  N.  Y.  298.) 
The  same  reasons  which  induced  us  to  concnr  with  the  action  of  the 
trial  court  in  the  Peck  case  induce  us  to.  continue  the  injunction  in 
this  case.  And  more  than  that,  and  aside  from  the  question  whether 
the  plaintiff  can  nnder  the  Constitution  (Art.  1,  §  7)  be  compeUed 
to  submit  the  question  of  her  damages  to  the  decision  of  the  Special 
Term,  the  plaintiff's  counsel  upon  this  argument  distinctly  claimed 
that  this  defendant  had  no  right  to  take  the  plaintiff's  lands  even 
by  condemnation  proceedings,  but  he  declined  to  then  argue  such 
question,  because  it  was  not  presented  by  the  record  in  this  case.    We 
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see  no  reason  why  he  should  not  be  allowed  to  present  that  question 
upon  a  direct  proceeding  to  condemn.  Although  the  defendants 
have  proceeded  to  construct  their  line  through  this  street,  they 
knew  that  if  the  plaintiff  was  the  owner  to  the  center  thereof  they 
were  trespassers  in  so  doing.  They  deliberately  expended  their 
money,  and  took  the  risk  of  establishing  that  the  plaintiff  had  no 
such  ownership.  It  is  not  quite  accurate  to  claim  that  they  were 
compelled  to  build  on  each  owner's  land  in  order  to  get  the  question 
of  ownership  before  the  court.  A  threat  to  build,  or  very  slight  and 
inexpensive  work,  on  the  land  of  any  one  of  such  adjacent  owners 
would  have  compelled  a  suit  to  enjoin  it,  and  the  moment  such  action 
was  commenced  the  question  of  ownership  as  to  all  could  have  been 
tried  and  determined.  We  discover  no  particular  equity  in  the 
position  which  the  defendant  has  assumed  in  this  case,  and  while 
we  are  not  disposed  to  grant  a  mandatory  injunction  requiring  it  to 
remove  from  the  plaintiff's  land  what  it  has  already  unlawfully 
placed  thereon,  we  do  restrain  it  from  using  the  same,  or  from  any 
further  entry  thereon. 

Although  the  parties  agree  that  this  record  contains  all  the  evi- 
dence either  has  bearing  upon  the  question  of  the  plaintiff's  owner- 
ship to  the  center  of  the  street,  yet  we  cannot,  on  this  appeal,  order 
a  final  judgment  in  the  action.  Our  injunction,  therefore,  must 
necessarily  be  a  temporary  one,  operating  only  until  such  final  judg- 
ment shall  be  rendered. 

All  concurred,  except  Kblloog,  J.,  dissenting. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  to  vacate  injunction  denied,  with  ten  dollars  costs. 
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Altik  Richtmtsr,  Respondent,  v.  Marquis  A.  Lasheb  and  Others^ 
Defendants,  Impleaded  with  Catherine  A.  Stephens  and  Others, 
Appellants. 

Tnut  —  erected  by  the  auignment  of  fnortgagee  to  protect  a  vendor  who  hoe  cowKjftd 
with  warranty  a  part  of  the  mortgaged  premieee  —  a  nUmqutnt  amgnment  by 
the  administrator  of  the  mortgagee  doe$  not  terminate  the  truet  —  the  aeeignoe  can- 
not foredoee  the  mortgagee  to  the  pr^udiee  of  eiuch  vendor  —  righte  of  the  lattefe 
tendeee. 

In  April,  1888,  Marquis  A  Lasher  purchased  a  farm  and  gave  a  purchase-money 
mortgage  thereon.  In  July,  1888,  he  executed  to  his  brother,  Allen  Lasher, 
two  other  mortgages  upon  the  farm  for  $2,500  and  $400  respectively.  1  here- 
after he  conveyed  the  premises  to  Samuel  Decker,  a  son-in-law  of  Allen  Lasher, 
the  consideration  being  the  mortgages  thereon. 

In  1887  Samuel  Decker  sold  certain  parcels  of  the  farm  to  one  Rost  and  executed 
warranty  deeds  thereof.  In  1889  the  lands  so  conveyed  to  Rost  were  released  from 
the  lien  of  the  purchase-money  mortgage.  In  July,  1891,  Allen  Lasher  assigned 
to  his  daughter,  Mary  Decker,  the  wife  of  Samuel  Decker,  the  two  mortgages 
held  by  him  by  an  instrument  containing  the  following  clause:  "This  assign- 
ment is  made  to  protect  the  said  party  of  the  second  part  hereto  and  her  husband 
Samuel  Decker,  either  or  both,  from  any  and  all  liability  incurred  by  them 
or  either  of  them  on  account  of  any  deeds  given  by  them  for  any  portion  of  the 
Elwood  farm,  and  also  od  condition  th»t  when  any  other  or  more  deeds  are 
given  for  any  unsold  portion  of  said  farm.. then  the  party  of  the  second  part 
will  execute  releases  from  the  mortgages  hereby  assigned  on  condition  the 
purchase  money  is  applied  on  either  the  £lwoo<l  mortgage  or  the  mortgages 
hereby  assigned/'  In  November,  1892,  Allen  Lasher  died  intestate,  and  on 
December  8,  1893,  Samuel  Decker,  as  administrator  of  the  estate  of  Allen 
Lasher,  assigned  to  his  wife,  Mary  Decker,  such  interest  as  Allen  Lasher  still 
had  in  the  mortgages  by  an  instrument  containing  the  following  clause:  "  The 
intention  herein  being  to  convey  to  said  Mary  Decker  any  interest  the  estate 
of  said  deceased  may  have  in  the  said  two  bonds  and  mortgages." 

Thereafter  Mary  Decker  assigned  the  two  mortgages  to  Alvin  Richtmyer,  who 
brought  an  action  to  foreclose  such  mortgages. 

Held,  that  the  assignment  of  the  mortgages  in  suit  executed  by  Allen  Lasher 
operated  to  create  a  trust  for  the  benefit  of  Samuel  Decker,  to  protect  him 
upon  the  covenants  of  warranty  in  the  deeds  theretofore  made  by  him,  and  to 
preserve  the  purchase  moneys  thereafter  received  as  a  fund  for  the  satisfaction 
of  the  liens  upon  the  farm; 

That,  after  the  execution  of  the  assignment  by  Allen  Lasher,  the  latter  retained 
no  interest  in  the  mortgages,  and  that,  consequently,  the  assignment  from  the 
administrator  of  Allen  Lasher's  estate  to  Mary  Decker  did  not  confer  any  addi- 
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tional  rights  on  Mary  Decker,  or  operate  as  a  waiver  by  Samuel  Decker  of  his 
individual  rights  in  the  trust  created  for  his  benefit; 

That,  under  the  assignment  from  Allen  Lasher,  Mary  Decker  had  no  power  to 
foreclose  the  mortgages  assigned  to  her  as  against  the  lots  sold  to  Rost; 

That  as  such  assignment  had  been  recorded  and  as  the  consideration  for  the 
assignment  to  Richttoyer  was  an  antecedent  indebtedness,  Richtmyer  took  the 
mortgages  in  suit  impressed  with  the  same  trust  upon  which  Mary  Decker  held 
them  and  could  not  enforce  them  to  the  injury  of  Samuel  Decker; 

That  the  persons  taking  title  from  Rost  under  warranty  deeds  were  entitled  to 
enforce  the  trust  created  by  the  assignment  from  Allen  Lasher  to  Mary  Decker, 
and  that  Richtmyer  could  not  enforce  the  mortgages  assigned  to  him  as  against 
them. 

Appeal  by  the  defendants,  Catherine  A.  Stephens  and  others, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff^ 
entered  in  the  office  of  the  clerk  of  the  county  of  Delaware  on  the 
20th  day  of  February,  1902,  upon  the  report  of  a  referee  fore- 
closing a  mortgage  and  directing  a  sale  of  the  mortgaged  premises. 

In  April,  1883,  Marquis  A.  Lasher  purchased  a  farm  in  Delaware 
county  and  gave  a  $5,500  purchase-money  mortgage  thereon.  In 
July  of  that  year  he  executed  to  his  brother,  Allen  Lasher,  two 
other  mortgages  upon  the  same  premises,  one  for  $2,500  and  the 
other  for  $400.  In  April,  1887,  Marquis  A.  Lasher  told  his 
brother  Allen  that  he  was  convinced  that  he  could  not  pay  oflE  these 
mortgages,  and  was  advised  that  Samuel  Decker,  who  was  the  son- 
in-law  of  Allen  Lasher,  would  take  the  farm  for  the  amount  of  the 
mortgages  on  it.  There  were  also  some  judgments  then  outstanding 
against  Marquis  A.  Lasher,  which  were  liens  on  the  farm  subsequent 
to  the  mortgages.  Marquis  A.  Lasher  thereupon  conveyed  the  farm 
to  Samuel  Decker,  the  consideration  being  the  mortgages  thereon* 
Samuel  Decker  thereupon  proceeded  to  sell  parcels  of  land  off  of 
such  farm,  and  executed  warranty  deeds  for  the  same.  One  of 
such  deeds  was  executed  in  August  and  the  other  in  September  of 
1887,  and  both  were  to  Ernest  C.  Eost  and  conveyed  lots  designated 
on  a  map  in  the  record  as  lots  A,  B,  C  and  D. 

In  November  of  the  same  year  Host,  by  warranty  deeds,  con- 
veyed all  of  such  parcels  except  D  to  different  parties,  through 
whom  the  defendants  in  this  action  claim.  On  June  22,  1889,  the 
lands  so  conveyed  to  Eost  were  released  from  the  lien  of  the  pur- 
chase-money mortgage.  In  July,  1891,  Allen  Lasher  assigned  to 
his  daughter,  Mary  Decker,  the  wife  of  Samuel  Decker,  the  two 


Digitized  by 


Google 


576  RICHTMTER  v.  LASHER. 

Third  DKPAsntKHT,  Dbcbmbbe  Tbbm,  1902.  [Vol.  77. 

mortgages  for  $2,500  and  for  $400  which  he  held  against  the  said 
farm,  by  a  qualified  assignment,  to  which  reference  will  hereafter 
be  made.  Up  to  this  time  nothing  had  been  paid,  or  asked  for 
either  of  principal  or  interest,  upon  these  two  mortgages.  Allen 
Laslier  died  in  November,  1892,  intestate,  and  Samuel  Decker 
was  appointed  his  administrator,  and  he,  as  such,  on  December  8, 
1893,  assigned  such  interest  as  Allen  Lasher  still  had  in  the  said 
mortgages  to  his  said  wife,  Mary  Decker. 

The  plaintiff  in  tliis  action  claims  to  be  the  owner  of  such  two 
bonds  and  mortgages  by  assignment  from  Mary  Decker,  made  sub- 
sequent to  this  latter  assignment  to  her  by  her  husband  as  adminis- 
trator of  the  estate  of  Allen  Lasher;  and  this  action  is  bronght 
to  foreclose  such  mortgages  and  for  a  sale  of  the  farm  therein 
described. 

Several  defendants,  parties  claiming  through  the  Rost  convey- 
ance, defend  against  a  sale  of  the  lots  so  conveyed  to  them,  on  sev- 
eral grounds,  which  they  claim  operate  to  release  such  lands  from 
the  lien  of  such  mortgages. 

The  referee  found  against  them  on  all  such  grounds,  and  from 
the  judgment  entered  on  his  report  this  appeal  is  taken. 

WiUiam  C.  Cammann^  for  the  appellants  Parker  Mann  and  Julia 
Mann. 

George  IT.  Stephens^  for  the  appellant  Catherine  A.  Stephens. 

//.  Aplington^  for  the  appellants  Annie  D.  Locke  and  others. 

Eugene  E,  Howe  and  O.  L,  AndruSj  for  the  respondent. 

Parker,  P.  J. : 

From  the  voluminous  facts  found  in  this  record  I  have  stated  only 
those  above  set  forth,  because  they  suffice  to  present  the  question 
upon  which  I  think  the  referee  has  erred. 

The  assignment  of  the  two  mortgages  in  question  by  Allen 
Lasher  to  Mary  Decker  on  July  10,  1891,  is  one  absolute  in  terms, 
except  as  to  the  last  provision  thereof,  which  reads  as  follows: 
"  ThiB  assignment  is  made  to  protect  the  said  party  of  the  second 
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part  hereto  and  her  husband  Samuel  Becker,  either  or  both,  from 
any  and  all  liability  incurred  by  them  or  either  of  them  on  account 
of  any  deeds  given  by  them  for  any  portion  of  the  Elwood  farm, 
and  also  on  condition  that  when  any  other  or  more  deeds  are  given 
for  any  unsold  portion  of  said  farm  then  the  party  of  the  second 
part  will  execute  releases  from  the  mortgages  hereby  assigned  on  con- 
dition the  purchase  money  is  applied  on  either  the  Elwood  mort- 
gage or  the  mortgages  hereby  assigned." 

In  this  provision  I  cannot  discover  that  anything  whatever  is 
reserved  to  Allen  Lasher.  As  to  him  the  assignment  is  complete, 
and  all  his  rights  and  interests  in  the  mortgages  passed  from  him  to 
her.  The  provision,  it  is  true,  limits  her  use  and  ownership,  but 
retains  nothing  to  him.  Its  purpose  evidently  was  to  place  the 
mortgages  in  the  custody  and  ownership  of  one  who  could  not  use 
them  to  disturb  the  possession  or  title  of  the  grantees  of  Samuel 
Decker  as  to  such  of  the  mortgaged  premises  as  he  had  already  con- 
veyed with  warranty  and  as  to  such  of  the  lands  as  still  remained 
unsold  to  enable  him  to  give  a  title  freed  from  the  mortgages,  pn> 
vided  the  purchase  money  should  be  applied  to  discharging  the  mort^ 
gage  liens  then  on  the  land. 

Both  parties  agree  that  by  such  provision  a  trust  was  created  and 
that  Mary  Decker  took  the  mortgages  subject  to  it,  and  in  my 
opinion  such  trust  was  for  the  benefit  of  Samuel  Decker  to  protect 
him  upon  his  warranties  already  made  and  to  preserve  the  purchase 
moneys  thereafter  received  as  a  fund  for  the  satisfaction  of  the  liens 
on  the  farm.  I  gather  from  the  evidence  that  Allen  Lasher  had 
suggested  to  Samuel  Decker  that  he  take  the  farm  subject  to  the 
mortgages,  and  doubtless  he  had  given  him  to  understand  that  as  to 
the  two  which  he,  Lasher,  then  owned,  he  would  not  enforce  them 
as  against  Decker.  Thus  he  was  willing  to  give  up  all  his  interest 
therein  and  put  them  in  the  hands  of  his  daughter  under  the  trust 
above  indicated.  This  was  the  source  and  the  only  source  of  Mary 
Decker's  title  to  the  mortgages.  The  fact  that  she  subsequently 
took  an  assignment  from  the  administrator  of  Allen  Lasher's  estate 
of  such  mortgages  does  not  change  the  situation.  As  suggested 
above,  after  his  assignment  to  her,  Allen  Lasher  had  not  the  slightest 
interest  in  the  mortgages.  Nothing  was  to  be  paid  to  him  from 
App.  Div.— Vol.  LXXVIL        87 
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the  saleB  oi  the  lands.  All  was  to  be  applied  upon  the  Elwood 
mortgage,  in  which  he  never  had  any  ownership,  or  else  upon  the 
two  mortgages  in  qnestion,  which  he  had  thereby  given  to  his^ 
daughter  with  full  power  to  collect  and  discharge.  If  it  be  sug- 
gested that  there  was  a  condition  annexed  to  the  assignment  con- 
cerning the  application  of  the  purchase  money  on  the  mortgages^ 
the  breach  of  which  might  possibly  work  a  reversion  of  the  mort- 
gage to  himself,  it  is  sufficient  to  say  that  no  such  breach  is  claimed, 
and  even  if  by  the  administrator's  assignment  she  was  relieved  from 
such  condition,  it  does  not  change  the  situation. 

What  rights,  then,  did  Mary  Decker  acquire  by  this  assigiunent 
from  her  father  on  July  10,  1891 1  I  think  it  very  clear  that  if  she 
had  attempted  to  foreclose  such  mortgages  and  force  a  sale  of  tlie 
lands  that  Samuel  Decker  had  sold  to  Host,  it  would  have  been  a 
direct  violation  of  her  trust,  and  he  could  have  enjoined  her  from  so 
doing.  The  clear  and  principal  purpose  of  the  trust  was  to  protect 
Samuel  Decker  "  on  account  of  any  deeds  given  *  *  *  for  anj 
portion  of  the  Elwood  farm."  The  only  way  such  assignment  could 
protect  him  was  to  prevent  the  mortgages  being  used  to  disturb  the 
grantees  in  such  deeds.  Clearly,  then,  if  they  were  ejected  by  & 
foreclosure  of  the  mortgages  at  the  suit  of  Mary  Decker,  she  would 
be  using  the  mortgages  for  the  very  purpose  that  the  assignment  ta 
her  was  intended  to  prevent.  Assuming  then  that  she,  herself,, 
might  not  foreclose  the  mortgages  as  against  the  lots  sold  to  Rest,  I 
cannot  understand  how  she  could  invest  her  assignee  with  that 
right.  The  assignment  was  on  record,  so  that  its  force  and  effect 
was  fully  known  to  this  plaintiff.  He  claims  to  have  taken  the 
mortgages  from  her  upon  a  prior  indebtedness,  and  clearly  no 
equity  is  shown  which  would  authorize  him  to  claim  any  better  title 
or  greater  rights  than  she  herself  had.  He  took  the  mortgages 
impressed  with  the  same  trust  with  which  she  held  them,  and  hence 
cannot  enforce  them  to  the  injury  of  Samuel  Decker.  (27  Am.  &. 
Eng.  Ency.  of  Law,  321.) 

It  is  found  by  the  referee  that,  by  reason  of  Samuel  Decker's 
assignment  as  administrator  of  Allen  Lasher's  estate  of  these  same 
two  mortgages  to  his  wife,  he  waived  his  rights  in  this  trust  But 
I  can  find  nothing  in  that  act  to  indicate  any  intent  to  waive  any  of 
his  individual  rights.    It  is  found,  as  a  fact,  that  such  assignment 


Digitized  by 


Google 


RICHTMYER  v.  LASHER.  579 

App.  Div.]  TmBD  Department,  Dscbubbr  Term,  1902. 

contained  this  clanse :  "  The  intention  herein  being  to  convey  to  said 
Mar;  Decker  any  interest  the  estate  of  said  deceased  may  have  in 
the  said  two  bonds  and  mortgages."  This  provision  very  clearly 
repels  any  inference  that  he  conveyed  to  her  any  personal  interest 
of  his  own,  and  it  is  very  evident  that  he  had  donbts  as  to  whether 
his  intestate  really  had  any.  Very  clearly  this  act  did  not  operate 
to  surrender  to  her  any  rights  secured  to  him  by  the  trust  in  ques- 
tion. It  seems  to  be  assumed  by  the  plaintiff  that  an  absolute 
assignment  by  Allen  Lasher  to  Mary  Decker,  subsequent  to  the 
one  of  July  10, 1891,  would  have  discharged  her  from  the  trust 
therein  contained.  But  such  is  not  the  law.  Having  parted  with 
his  interest  in  the  mortgages  and  transferred  them  to  Mrs.  Decker 
impressed  with  the  trust  above  stated,  he  had  no  power  to  withdraw 
or  alter  it,  although  its  creation  was  an  entirely  voluntary  act  on  his 
part.  (27  Am.  &  Eng.  Ency.  of  Law,  310;  Mabie  y.  Bailey j  95 
N.  T.  206 ;  Wallaoe  v.  BerdeU,  97  id.  13.) 

There  is  no  pretense  that  all  parties  in  interest  ever  united  to  dis- 
charge these  mortgages  from  the  trust  imposed  upon  them  by  Allen 
Lasher ;  and  it  seems  plain  that  such  trust  followed  them  into  the 
hands  of  this  plaintiff.  As  stated  above,  the  main  purpose  of  the 
trust  was  to  protect  the  lands  which  Samuel  Decker  had  sold  to 
Rost  with  warranty  from  being  sold  under  a  foreclosure  thereof, 
and  this  action  the  plaintiff  has  brought  for  the  purpose  of  effecting 
that  very  sale.  He  asks  the  aid  of  a  court  of  equity  to  enable  him 
to  do  so.  The  grantees  of  such  lands,  who  are  protected  by  Decker's 
warranty  against  such  a  sale,  are  parties  to  this  action,  as  is  also  Mary 
Decker  and  the  estate  of  Samuel  Decker,  who  is  now  deceased. 
Such  grantees  have  an  equity  in  the  enforcement  of  such  trust. 
Had  the  assignment  of  the  mortgages  been  to  Samuel  instead  of  to 
his  wife,  it  would  have  inured  to  their  benefit.  {Mickles  v.  Totrntr 
sendy  18  N.  Y.  575.)  Upon  the  same  principle  the  rights  of  Sam* 
uel  Decker  in  the  trust  created  for  his  benefit  inured  to  their  bene- 
fit, and  they  should  be  allowed  to  enforce  them  in  this  action.  All 
of  the  defendants  who  have  appealed  from  tlie  judgment  directing 
a  sale  of  the  property  take  their  title  from  Bost,  and  are  entitled, 
if  ejected  by  such  sale,  to  recover  over  against  the  estate  of  Samuel 
Decker.  They  should  have  been  allowed,  therefore,  to  invoke  in 
this  action  the  effect  of  the  trust  under  which  these  mortgages  were 
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held  by  Mary  Decker,  and  the  jadgment  should  have  declared  that, 
as  to  these  lands,  the  mortgages  could  not  be  enforced. 
For  this  error  the  judgment  must  be  reversed. 

Smith,  Kellogg,  Chase  and  Chester,  JJ.,  concurred. 

Judgment  reversed,  referee  discharged  and  new  trial  granted, 
with  costs  to  appellant  to  abide  event. 


Edward  O.  Riggs  and  Otto  Kelset,  as  Receivers  of  the  Repcbuc 
77       6801    Sayings  and  Loan  Association,  Respondents,  v.  Mtbon  Cartes, 
am  NY  632|    Appellant,  Impleaded  with  Sarah  M.  Carter  and  Others. 

Jn$olfMni  $fjmng9  and  loan  amodaUon — horromng  tharehMen  r§li&ffed  from  ihmr 
eofUraeU  a$iif  the  date  of  the  appointment  of  the  rtoeiven — approximaie  value 
Ufa  ehcwehdtdn^e  etoek,  to  be  appUed  in  reduction  of  a  mortgage  given  hy  him. 

When  a  aavings  and  loan  asaociation  becomes  insolvent  and  pasiee  into  the  hands 
of  receivers  and  is  no  longer  able  to  cany  out  its  conttact  with  the  borrowing 
shareholders,  all  of  such  borrowing  shareholderB  should  be  relieved  from  their 
contracts  with  the  association  as  of  the  date  on  which  the  receivers  were 
appointed  and  an  equitable  adjustment  should  then  be  made. 

In  an  action  brought  by  the  receivers  of  the  aasodatlon  against  a  borrowing  share- 
holder to  foreclose  the  mortgage  executed  by  him,  the  court  is  not,  in  the  absence 
of  any  proof  upon  the  subject  or  any  request  in  regard  thereto,  required  to 
approximately  determine  the  value  of  the  shareholder's  stock  to  the  end  that 
he  may  be  relieved  from  his  mortgage  to  the  extent  of  his  interest  in  the  assets 
of  the  association. 

Appeal  by  the  defendant,  Myron  Carter,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintifb,  entered  in  the  ofSce  of  the 
clerk  of  the  county  of  Albany  on  the  22d  day  of  August,  1902, 
upon  the  decision  of  the  court,  rendered  after  a  trial  at  the  Albany 
Special  Term,  foreclosing  a  mortgage  and  directing  a  sale  of  the 
mortgaged  premises. 

The  Republic  Savings  and  Loan  Association,  a  domestic  corpora- 
tion, was  organized  in  1890.  The  plaintiffs  were  appointed  tempo- 
rary receivers  of  said  association  on  the  29th  day  of  June,  1900, 
and  the  association  was  dissolved  and  the  plaintiffs  were  appointed 
permanent  receivers  on  the  let  day  of  March,  1901.  The  defend- 
ant Myron  Carter,  on  the  9th  day  of  June,  1897,  became  a  member 
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of  said  association  and  tbe  owner  of  twelve  shares  of  stock  therein. 
On  the  18th  day  of  September,  1897,  said  Carter  execnted  to  the 
association  a  bond  and  mortgage  dated  on  that  day.  The  mort- 
gage contained  a  condition  as  follows :  ^^  This  grant  is  intended  as  a 
secarity  for  the  payment  of  the  sum  of  one  thousand  ($1,000) 
dollars  advanced  by  said  association  to  said  parties  of  the  first  part 
upon  twelve  (12)  shares  of  the  stock  of  said  association,  *  *  * 
upon  the  terms  and  conditions  of  the  articles  of  association  thereof, 
and  the  interest  thereon  to  be  computed  from  the  date  thereof  at 
and  after  the  rate  of  six  per  cent  per  annum,  and  a  monthly  pre- 
mium of  Four  80/100  dollars  for  the  cash  advanced  on  the  maturity 
value  of  the  said  shares,  and  the  sum  of  six  dollars  for  the  monthly 
dues  on  said  shares,  and  all  fines  which  may  be  imposed  by  said  asso- 
ciation for  default  in  payment  of  the  said  interest,  premium  and  dues." 

On  the  same  day  said  Carter  assigned  and  transferred  to  said 
association  his  twelve  shares  of  stock  in  said  association  as  collateral 
security  for  the  payment  of  the  debt  mentioned  in  said  bond  and 
mortgage. 

At  the  time  of  the  appointment  of  said  temporary  receivers,  said 
Carter  was  in  default  in  the  payment  of  dues  to  the  extent  of  seventy- 
eight  dollars,  in  the  payment  of  premiums  to  the  extent  of  seventy- 
one  dollars,  and  in  the  payment  of  fines  to  the  extent  of  thirty-two 
dollars  and  ten  cents,  and  no  payments  have  since  been  made  on 
account  of  said  stock  or  mortgage. 

The  plaintiffs  commenced  this  action  to  foreclose  said  mortgage 
and  the  defendant  Carter  interposed  an  answer  by  which  he  denies 
that  he  is  indebted  for  any  dues,  premiums  and  fines  unpaid  at  the 
time  the  temporary  receivers  were  appointed,  and  he  also  alleges 
that  he  is  entitled  to  be  credited  on  account  of  said  mortgage 
with  the  amount  of  all  premiums  and  fines  theretofore  paid  by  him, 
and  he  also  alleges  that  he  is  entitled  to  be  credited  on  account  of 
his  mortgage  with  the  present  value  of  the  amount  theretofore  paid 
by  him  as  dues  upon  said  twelve  shares  of  stock. 

The  court  rendered  a  judgment  for  the  foreclosure  and  sale  of 
the  premises  described  in  the  mortgage  and  for  the  payment  to  the 
plaintifiis  of  $1,000,  the  principal  of  the  mortgage,  together  with 
the  amount  of  premiums  and  fines  unpaid  at  the  time  when  the  tem- 
porary receivers  were  appointed,  and  also  for  the  amount  of  insur- 
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ance  premiumB  paid  as  provided  by  the  terms  of  the  mortgage  and 
interest 

W.  F.  Rickey^  for  the  appellant. 

G,  D.  B.  JIaahrauck  and  Bussd  S.  Johnson^  for  the  respondents. 

Chase,  J. : 

The  appellant  and  respondents  are  not  simply  debtor  and  cred* 
itors.  The  relation  between  them  is  different  from  the  nsnal  rela- 
tion between  mortgagor  and  mortgagees.  Appellant  first  became  a 
member  of  the  association,  and  as  a  member  he  was  obligated  to  pay 
certain  dues  and  was  subject  to  certain  fines.  His  stock  was  pay- 
able at  maturity.  Its  maturity  depended  upon  the  profits  of  the 
association,  some  portion  of  which  was  derived  from  preminms  paid 
by  borrowing  members.  When  appellant  gave  his  bond  and  mort- 
gage the  association  simply  advanced  money  to  him  on  account  of 
the  maturity  value  of  his  stock,  and  he  agreed  to  pay  interest 
thereon  and  also  a  premium  for  the  privilege  of  obtaining  the  loan. 
The  mortgage  was  given  to  secure  payment  of  the  interest  and 
premium  and  also  the  other  payments  required  of  appellant  as  a 
member.  The  advance  to  him  on  account  of  the  maturity  value  of 
his  stock  did  not  change  his  relation  to  the  association  as  a  member. 
There  is  no  dispute  in  regard  to  the  payments  of  interest  or  as  to 
the  same  being  properly  applied  upon  the  mortgage.  When  the 
association  went  into  the  hands  of  receivers  and  was  no  longer  able 
to  carry  out  the  contract  with  appellant,  he  was  relieved  from  com- 
pliance with  the  terms  of  the  contract,  and  an  equitable  adjustment 
between  them  must  be  made.  {Sail  v.  Stowelly  75  App.  Div.  21. 
See  Breed  v.  Buofy  54  id.  142 ;  Hannon  v.  CoW,  49  id.  480.) 

The  receivers  represent  all  the  members  of  the  association,  and 
for  the  purpose  of  an  equitable  adjustment  the  members  should  all 
be  relieved  from  their  contracts  at  the  same  date,  and  such  date 
manifestly  should  be  the  date  on  which  the  receivers  were  first 
appointed. 

The  payments  of  interest  seem  to  be  the  only  ones  made  by  appel- 
lant referable  to  the  loan  itself.  The  appellant  along  with  the 
other  members  obtains  credit  for  all  other  payments  by  such  pay- 
ments swelling  the  general  assets  of  the  association.    Had  the  asso- 


Digitized  by 


Google 


RIGGS  V.  CARTER.  583 

App.  Diy.]  Thebd  Defabtmbnt,  Dbcembeb  Tbbbc,  1902. 

ciation  continued  in  business,  appellant  would  have  received  his 
return  for  such  payments  when  the  stock  matured.  The  trial  court 
did  not  charge  the  appellant  with  unpaid  dues,  and  it  is  not  neces- 
sary for  us  to  consider  any  question  relating  thereto.  The  mort- 
gage by  express  terms  was  given  to  secure  among  other  things  the 
payment  of  premiums  and  fines.  At  the  time  the  temporary  receiv- 
ers were  appointed  the  unpaid  fines  and  premiums  were  due  and 
owing  under  the  terms  of  the  mortgage,  and  payment  thereof  must 
be  made  or  in  some  manner  adjusted  to  put  the  appellant  on  the 
tBame  basis  as  the  other  members  of  the  association  who  have  paid 
their  premiums  and  fines  to  the  time  of  the  receivership. 

The  appellant  is  undoubtedly  entitled  to  receive  his  proportionate 
«hare  of  the  net  assets  of  the  association  when  the  same  shall  be 
•divided.  It  may  well  be  that  equity  would  require  that  the  value 
of  his  stock  should  be  at  least  approximately  determined  in  this 
action  to  the  end  that  the  appellant  should  be  relieved  from  his 
mortgage  to  the  extent  of  his  interest  m  the  assets  of  the  dissolved 
corporation. 

Referring  to  this  subject,  it  is  said  in  Breed  v.  Utiqf  (at^a) : 
'^^  On  the  other  hand,  here  may  well  be  a  hardship  worked  by  a  dis- 
regard of  the  equity  that  should  strike  a  balance  between  his  debt 
and  his  dividend.  If  the  receivers,  by  marshalling  assets  and  liabili- 
ties and  by  allowing  for  expenses,  cannot  determine,  they  can  at 
least  approximate  the  prospective  value  of  each  share  of  stock,  and 
hence  the  probable  dividend  due  each  sliareholder  sufficient  for  the 
purpose  at  hand."  The  trouble  in  this  case  is  that  the  appellant 
4id  not  present  to  the  court  any  facts  whatever  relating  to  the  dis- 
solved corporation  or  the  assets  remaining  in  the  hands  of  the  plain- 
tifEs  applicable  for  distribution  among  the  members.  In  the  absence 
of  any  proof  upon  the  subject  or  any  request  in  regard  thereto,  the 
oourt  was  not  required  to  adjust  such  equity  as  between  the  parties 
hereto. 

The  judgment  of  the  trial  court  must,  therefore,  be  afiirmed,  and 
the  appellant,  instead  of  having  such  dividend,  if  any,  applied  upon 
luB  mortgage,  must  await  its  payment  at  some  future  time. 

Judgment  unanimously  affirmed,  with  costs,  Chesteb,  J.,  not 
sitting. 
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Geobqb  D.  Gekuko,  Bespondent,  v.  Hugh  J.  Baldwin,  Appellant 
Pnwfeation^cofmdered  in  r^tuium  of  aetwU  a$  well  a*  cff  ptuUHte  damoffet. 

In  an  action  to  reooTer  damages  for  an  aaaault  and  battery,  evidence  of  provoca- 
tion may  be  taken  into  consideration  by  the  Jury  in  reduction  of  actual  or 
compeniatory  damages  as  well  as  in  reduction  of  punitiTe  damages. 

Pabkeb^  p.  J.,  dissented. 

Rbabqumbnt  of  an  appeal  by  the  defendant,  Hugh  J.  Baldwin^ 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintifE, 
entered  in  the  office  of  the  clerk  of  the  county  of  Tioga  on  the  9th 
day  of  September,  1901,  upon  the  verdict  of  a  jury  for  $450,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  5th  day  of 
September,  1901,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Upon  the  original  argument  of  the  appeal  the  court  affirmed  the 
judgment  The  opinion  handed  down  thereon  is  reported  in  75 
Appellate  Divisiou,  195. 

Frederick  E.  Hawkes^  for  the  appeUant 

Fra/nk  A.  BeU  and  Martin  S.  Lynch,  for  the  respondent. 

Chbsteb,  J.: 

This  court,  after  deciding  the  appeal  herein,  granted  a  motion  for 
a  reargument 

The  principal  question  urged  upon  the  attention  of  the  court 
upon  the  reargument  was,  as  to  whether  or  not  the  learned  justice 
who  presided  at  the  trial  erred  in  refusing  to  charge  the  jury  that 
evidence  of  provocation  by  the  plaintifi  might  be  considered  in 
mitigation  of  actual  and  compensatory  damages.  The  defendant 
had  an  exception  to  this  refusal. 

When  the  case  was  originally  argued  counsel  did  not  call  the 
attention  of  tlie  court  to  the  case  of  JT^  v.  Towmane  (86  N.  Y. 
324),  nor  was  any  emphasis  given  to  the  distinction  between  the 
application  of  provocation  in  mitigation  of  punitive  damages  and  of 
its  application  in  mitigation  of  actual  damages.  The  question  raised 
by  defendant's  exception  above  mentioned  was  not  considered 
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bj  the  court  in  deciding  the  appeal,  as  appears  by  the  opinion  then 
handed  down  which  is  reported  in  75  Appellate  Division,  195. 

The  case  of  £if  v.  Yaumana  {aupra\  like  this,  was  one  tor  an 
assault  and  battery.  The  assault  in  that  case  was  committed  while 
the  plaintiff  was  a  trespasser  upon  the  defendant's  premises  and  the 
defendant  used  more  force  than  was  necessary  in  ejecting  him 
therefrom.  The  court  charged  the  jury  that,  in  case  they  found 
the  defendant's  acts  were  wanton  and  malicious,  they  might,  in 
addition  to  the  compensatory  damages,  return  a  sum  by  way  of 
punitive  or  exemplary  damages.  The  plaintiff  had  a  verdict.  The 
judgment  on  the  verdict  was  affirmed  by  the  General  Term,  but 
was  reversed  by  the  Court  of  Appeals.  Judge  Danfobth,  who 
wrote  the  opinion  in  the  latter  court,  says  (p.  830) :  ^^  It  still  remaing 
that  the  plaintiff  provoked  the  trespass ;  was  himself  guilty  of  the  act 
which  led  to  the  disturbance  of  the  public  peace.  Although  this 
provocation  fails  to  justify  the  defendant  *  *  *  it  may  be  relied 
upon  by  him  in  mitigation  even  of  compensatory  damages.  This  doc- 
trine is  as  old  as  the  action  of  trespass  *  *  *  and  is  correlative 
to  the  rule  which  permits  circumstances  of  aggravation,  such  as  time 
and  place  of  an  assault,  or  insulting  words,  or  other  circumstances  of 
indignity  and  contumely,  to  increase  them.  *  *  *  If  the  injury 
of  which  he  complains  came  in  part  from  his  own  act,  there  is  less 
reparation  demanded  from  the  defendant,  for  the  law  seeks  to  do 
justice  between  the  parties,  and  will  not  require  one  to  atone  for  the 
other's  error.  If  satisfaction  is  to  be  made  for  the  breach  of  public 
order,  it  is  not  due  to  him,  for  his  own  wrong  is  the  consideration 
upon  which  it  stands,  and  for  that  he  cannot  be  allowed  to  profit* 
Otherwise  he  would  receive  compensation  for  damages  occasioned 
by  himself."  He  cites  with  approval  the  case  of  Rdbison  v. 
Rupert  (33  Penn.  St.  523).  That  was  a  case  where  the  plaintiff 
was  shot  when,  with  others,  he  was  annoying  and  disturbing  the 
defendant,  and  after  he  had  been  warned  to  desist  The  court 
charged  the  jury  ^  that  these  circumstances  should  go  in  mitigation 
of  exemplary  damages,  but  that  the  plaintiff  was  entitled  to  full 
compensation  for  all  his  sufferings,  losses  and  expenses,  notwith- 
standing the  character  of  the  provocation  by  which  he  drew  them 
on  himself."  The  plaintiff  had  a  verdict,  and  upon  error  brought 
by  defendant  the  court  reversed  the  judgment,  saying,  ^^  where 
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there  is  a  reasonable  excuse  for  the  defendant,  arising  from  the 
provocation  or  fault  of  the  plaintiff,  but  not  sufficient  entirely  to 
justify  the  act  done,  there  can  be  no  exemplary  damages,  and  the 
^circumstances  of  mitigation  must  be  applied  to  the  actual  damages.'^ 

The  reason  for  this  doctrine  is  well  stated  by  Sedgwick  in  lus 
well-known  work  on  Damages  (Yol.  2  [7th  ed.],  p.  521,  note  b)  as 
follows:  "The  distinction  as  to  the  effect  of  mitigating  drcnrn- 
stances  on  actual  and  on  exemplary  damages  is,  that  where  the 
•excusing  or  palliating  circumstances  involve  no  fault  of  the  plaintiff, 
they  may  prevent  exemplary  damages  and  limit  the  recovery  to 
4tctual  compensation.  Where  there  is  a  reasonable  excuse  for  the 
defendant,  arising  from  the  provocation  or  fault  of  the  plaintiff,  but 
not  sufficient  entirely  to  justify  the  act  done,  the  drcumstances  of 
mitigation  must  be  applied  to  the  actual  damages.  If  it  were  not 
490,  the  plaintiff  would  get  full  compensation  for  damages  occasioned 
l>y  himself.  The  rule  ought  to  be,  and  is  practically,  mutual. 
Malice  and  provocation  in  the  defendant  are  punished  by  inflicting 
•damages  exceeding  the  measure  of  compensation,  and  in  the  plain- 
tiff, by  giving  him  less  than  that  measure." 

There  is  some  conflict  of  authority  between  the  courts  of  the  dif- 
ferent States  upon  this  question.  One  or  two,  notably  Yermont 
{Ooldemtth  v.  Joy,  61  Yt.  488)  and  Illinois  {DonneUy  v.  SarrUy 
41  111.  126),  have  held  that  provocation  can  be  considered  only  in 
mitigation  of  punitive  damages.  But  I  think  the  rule  is  otherwise 
in  this  State,  and  that  the  principle  stated  in  £if  v.  Yaumans  must 
be  followed  here. 

The  respondent  endeavors  to  distinguish  the  case  at  bar  from  that 
<;ase,  claiming  that  there  the  only  question  was  whether  punitive 
-damages  were  lawfully  allowed,  which  is  not  the  question  here,  but 
I  think  in  another  respect  the  cases  are  alike  in  principle. 

The  plaintiff  here  was  the  editor  of  a  newspaper ;  the  defendant 
was  president  of  the  village  of  Waverly,  where  both  resided.  The 
defendant  testified  that  on  the  same  day,  and  prior  to  the  assault,  he 
liad  read  some  articles  in  plaintiff's  newspaper  severely  criticising 
him,  and  that  they  made  him  very  angry.  If  this  evidence  is  true, 
it  showed  that  the  plaintiff  here,  like  the  plaintiff  in  the  IT^  case, 
was  at  fault,  and  that  the  articles  were  the  cause  of  the  defendant's 
anger  at  the  time  of  the  assault.    If  the  defendant's  anger  at  that 
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time  was  in  fact  provoked  by  plaintiff,  the  cases  are  not  fairly  to  be 
distinguished  in  that  respect. 

I  think  that,  under  the  authority  of  the  Kiff  case,  the  court  erred 
in  not  permitting  the  jury  to  take  the  circumstances  proven  in 
mitigation  by  the  defendant  in  reduction  of  actual  or  compensatory 
damages  as  well  as  of  punitive  damages,  and  for  this  reason  tlie 
judgment  must  be  reversed. 

This  conclusion  renders  the  consideration  of  other  questions 
unnecessary. 

Smpth,  and  Kellogg  JJ.,  concurred ;  Chase,  J.,  concurred  in 
result ;  Parkeb,  P.  J.,  dissented. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 
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Edwabd   Shobtsleeve,  as   Administrator,  etc.,  of  Maby  Eixejt 

Shobtslbevb,    Deceased,    Appellant,  v.  Henbt    H.  SrEBBUfs, 

Bespondent. 

Jury  ^  evkUnee,  although  eomid&nd  unreHahU  dy  the  court,  mtMl  he  aubmitt^te 
the  jury — procfae  to  a  death  having  reauUedfrom  an  aeddent. 

Althoui^  the  Judge  presiding  at  a  Jury  trial  may  be  impressed  with  the  ume- 
liability  of  a  witness  the  Jury  are  entitled  to  consider  the  tsitimooy  of  SDch 
witness  and»  in  connection  with  the  other  eridence  in  the  case,  to  giTe  it  such 
weight  as  they  may  deem  proper. 

In  an  action  to  recover  damages  caused  by  the  death  of  the  plaintilTs  intestate,  it 
appeared  that,  as  a  result  of  the  alleged  negligence  of  the  defendant,  the  intes- 
tate was,  on  August  2, 1899,  thrown  from  a  carriage  upon  her  head  and  should- 
ers with  considerable  violence;  that  the  night  after  the  aoddent  ahe  suffered 
pain  in  her  head,  neck  and  shoulders;  that  for  some  time  thereafter  her  hus- 
band continued  to  bathe  the  sore  spots  with  witch  hasel  without  relieving  the 
pain;  that,  while  attempting  to  perform  her  customary  household  duties,  she 
suffered  much  pain;  that  in  three  or  four  weeks  she  was  compelled  to  take  to 
her  bed;  that  on  November  third  a  physician  was  called  who  attended  her 
from  that  time  until  she  died;  that  shortly  after  the  phytdcian  was  called  she 
gave  premature  birth  to  a  deformed  chUd;  that  subsequently  she  went  into 
convulsions,  in  one  of  which  she  died  early  in  January. 

Her  physician  testified  that,  in  his  opinion,  the  convulsions  resulted  from  sn 
injury  to  her  spine,  and,  in  answer  to  a  hypothetical  question,  expressed  tiie 
opinion  that  the  condition  in  which  he  found  the  intestate  was  due  to  the 
injuries  she  received  at  the  time  of  the  accident. 

HM,  that  the  question  whether  the  accident  was  the  cause  of  the  intestate's 
death  was  one  of  fact  for  the  Jury. 

Appeal  by  the  plaintiff,  Edward  Shortsleeve,  as  administrator^ 
etc.,  of  Mary  Ellen  Shortsleeve,  deceased,  from  a  judgment  of  the 
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Sapreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  connty  of  Cayuga  on  the  11th  day  of  November, 
1901,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  10th  day 
of  October,  1901,  denying  the  plaintiff's  motion  for  a  new  trial 
made  upon  the  minutes. 

This  action  was  brought  to  recover  damages  for  the  death  of  the 
plaintiff's  intestate  which,  it  is  alleged,  was  caused  by  the  defend- 
ant's negligence. 

On  the  2d  day  of  August,  1899,  the  plaintiff,  with  his  wife  and 
two  small  children,  was  driving  in  a  low,  one-horse,  top  phsBton 
along  the  highway  leading  from  the  city  of  Oswego  to  the  village 
of  Minetto.  While  descendiug  a  hill  very  near  the  latter  place  and 
at  a  point  about  150  feet  north  of  a  stone  viaduct  or  culvert  the 
horse  gave  a  start,  breaking  the  whiffletree  of  the  wagon,  from 
which  it  soon  broke*  loose,*  and  the  occupants  of  the  wagon  were 
presently  thrown  to  the  ground  with  considerable  violence.  Mrs. 
Shortsleeve  struck  upon  her  head  and  shoulders  and  her  two  chil- 
dren fell  upon  her. 

Running  along  and  by  the  side  of  and  parallel  to  the  highway 
was  a  cinder  path  five  feet  in  width  designed  for  the  use  of  bicycles, 
and  it  appears  that  upon  the  day  in  question  the  defendant  and  his 
•son  were  riding  their  wheels  upon  this  path,  and  it  is  alleged  that 
when  they  reached  a  point  opposite  the  plaintiff's  wagon  the 
•defendant  left  the  cinder  path  and  attempted  to  pass  the  plaintiff 
upon  the  highway,  and  that  in  doing  so  he  ran  into  or  close  to  the 
plaintiff's  horse,  in  consequence  of  which  the  horse  took  fright  with 
the  result  hereinbefore  mentioned. 

Mrs.  Shortsleeve  died  upon  the  sixth  day  of  January  following 
the  accident,  and  her  death,  it  is  claimed,  was  attributable  to  the 
injuries  she  had  previously  received. 

Upon  the  trial  a  verdict  was  directed  in  favor  of  the  defendant, 
at  the  clo6e  of  the  evidence,  upon  the  ground  that  the  plaintiff  had 
failed  to  establish  by  satisfactory  proof  any  negligence  upon  the 
part  of  the  defendant,  and  from  the  judgment  entered  upon  such 
direction,  as  well  as  from  an  order  denying  the  plaintiff's  motion 
for  a  new  trial,  this  appeal  is  brought. 
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Frank  T.  MiUer^  for  the  appellant. 

2>.  P.  MoreJuyuse^  for  the  respondent. 

Adams,  P.  J. : 

The  evidence  of  the  defendant's  negligence  was  not  altogether 
satisfactory,  and  as  the  law  was  understood  at  the  time  of  the  trial 
the  learned  trial  justice  was  doubtless  justified  in  pursuing  the 
course  he  did,  provided  he  was  convinced  that  he  would  be  com- 
pelled  to  set  aside  a  verdict  if  perchance  one  were  rendered  in 
favor  of  the  plaintiff.  Nevertheless  it  cannot  be  said  that  there 
was  no  evidence  of  any  negligence  upon  the  part  of  the  defendant 
The  witness  June  testified  that  he  saw  the  accident  and  that  he 
observed  the  defendant  come  ^^  straight  out  of  the  bicycle  path  and 
cut  right  across  the  road  right  in  front  of  the  horse  so  he  hit  the 
horse  and  the  horse  threw  up  his  head;"  that  the  horse  then 
reared  and  broke  the  whifSetree  and  ran  until  he  reached  the  cul- 
vert, when  the  occupants  of  the  wagon  were  thrown  out 

Upon  his  cross^xamination  this  witness  admitted  that  before  the 
trial  he  had  told  the  defendant's  coansel  that  he  knew  nothing 
about  the  accident,  and  his  evidence  was  so  contradictory  and 
unsatisfactory  that  the  learned  trial  judge  obviously  gave  it  no 
credence  whatever.  While  we  are  not  prepared  to  take  issue  with 
the  trial  court  upon  this  particular  feature  of  the  case,  it  is  but 
fair  to  say  that  there  was  some  other  evidence  given  which  it  is 
claimed  tended  to  support  that  of  this  witness. 

The  plaintiff  testified  that  the  defendant  left  the  cinder  path,  and 
while  he  does  not  claim  that  he  ran  into  the  horse,  he  does  say 
that  he  came  in  front  of  him  upon  his  wheel  without  any  warning 
and  so  close  to  his  head  as  to  frighten  him ;  and  it  is  conceded  that 
after  the  accident  the  defendant  voluntarily  handed  the  plaintiff 
his  card,  telling  him  to  have  his  wagon  and  harness  repaired  and  he 
would  pay  for  the  same. 

We  think  that,  however  the  trial  court  may  have  been  impressed 
with  the  unreliability  of  the  witness  June,  the  jury  were  entitled  to 
consider  his  testimony  and  in  connection  with  the  other  evidence 
in  the  case  to  give  it  such  weight  as  they  might  deem  proper 
{People  V.  ChapUau,  121  N.  Y.  267 ;  WiUiama  v.  2>.,  L.  <b  W.  R. 
B.  Co.,  155  id.  158 ;  Ten  Eyck  v.  Whiibecky  166  id.  342) ;  and  that^ 
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in  view  of  the  rule  which  has  been  recently  established  by  the  deci- 
sion  of  the  Court  of  Appeals  in  the  case  of  McDonald  v.  M.  8.  H. 
Co.  (167  N.  Y.  70),  it  was  error  to  withhold  the  question  of  the 
defendant's  negligence  from  the  jury.  This  much  was  expressly 
conceded  by  the  learned  counsel  for  the  defendant  upon  the  argu- 
ment, but  it  is  now  claimed  that,  even  admitting  the  defendant's  neg* 
ligence,  there  is  no  evidence  that  it  in  any  wise  caused  the  death  of 
the  plaintifPs  intestate. 

This  contention,  in  our  judgment,  cannot  be  sustained;  for  it 
appears  that  the  night  after  the  accident  Mrs.  Shortsleeve  suffered 
pain  in  her  head,  neck  and  shoulders ;  that  her  husband  bathed  the 
sore  parts  with  witch  hazel ;  that  this  treatment  was  continued  night 
and  morning  for  some  time  thereafter  without  relieving  the  pain ; 
that  while  attempting  to  perform  her  customary  household  duties^ 
Mrs.  Shortsleeve  suffered  much  pain ;  that  in  three  or  four  weeks 
after  the  accident  she  was  compelled  to  take  to  her  bed ;  that  on  th& 
third  day  of  November  a  physician  was  called,  who  attended  her 
from  that  time  until  the  day  of  her  death ;  that  shortly  after  the 
physician  was  called  she  gave  premature  birth  to  a  child  which  was^ 
deformed,  and  that  subsequently  she  went  into  convulsions,  in  one 
of  which  she  died  early  in  January.  These  convulsions  her  physi-^ 
cian  testified  resulted,  in  his  opinion,  from  an  injury  to  her  spine, 
and  in  answer  to  a  hypothetical  question  he  also  expressed  the 
opinion  that  the  condition  in  which  he  found  Mrs.  Shortsleeve  was. 
due  to  the  injury  she  received  at  the  time  of  the  accident. 

In  view  of  this  evidence  we  fail  to  see  how  it  can  be  claimed  that 
the  cause  of  her  death  was  not  a  question  of  fact  for  the  jury,  and,, 
therefore,  it  follows  that  a  new  trial  must  be  granted. 

Judgment  and  order  reversed  upon  questions  of  law  only  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event,  this^ 
court  having  examined  the  facts  and  found  no  error  therein. 

McLennan,  Spbino  and  Williams,  JJ.,  concurred ;  Davy,  J.,  not 
sitting. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  event,  upon  questions  of  law  only,  the  facta 
having  been  examined  and  no  error  found  therein. 
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Oooss  &  RuoG  CoKPANT,  Respondent,   v.  The  Citt  of  LrrrLS 

Falls,  Appellant. 

Chablkb  K.  Benjamin,  as  Sarviving  Partner  of  the  Finn  of  Butlkb 
&  Benjamin,  and  Others,  Respondents,  Impleaded  with  Rollin 
H.  Smtih  and  Others,  Defendants. 

Cbnirad  to  erect  a  echool  buOding  in  the  eit^  if  Liitie  AOf — ^  homrd^edMoOimk 
Unci  a  corporation  —  the  eUy  ie  UaUe  on  eontraete  made  fnff  ike  homrd — ^eken  a 
failure  to  obeif  a  etatutory  provioion  ae  to  eontracUng  a  eHy  debt  ie  ne€  anaiUAU 
to  the  eUy  ae  a  dtfenee  to  tueh  a  eoniraet — ncr  the  abeenee  ef  the  formal  ooneenl 
ef  the  arehiteet  —  what  eMeiting  efwork  to  be  done  under  a  dty  oontraai  doee  not 
violate  ehaptor  U4t  of  the  Lame  of  1807— wo^mt  of  an  ofokitoefe  eertffbaio^ 
the  reopening  of  a  oaoe  ie  diecretionary. 

The  board  of  education  of  the  city  of  Little  Fslls  and  of  tlie  union  free  seiiool 
district  of  the  city  of  LHtle  Falls,  crested  by  section  4S  of  the  charter  of  that 
city  (Laws  of  1805,  chap.  005,  as  smd.),  whsae  poweis  and  dutieaare  deflned 
partly  by  the  charter  and  partly  by  the  Coosolidated  School  Law,  is  not  adla- 
tinct  corporate  entity  as  is  a  board  of  education  created  by  the  ConaoHdated 
School  Law,  but  is  simply  one  of  the  agencies  of  the  city,  and  a  contract  made 
by  such  board  of  education  within  the  scope  of  its  agency  and  within  the  pro- 
Tisions  of  the  charter  is  binding  upon  the  city. 

In  an  action  brought  to  foreclose  a  mechanic's  lien  for  materials  furnished  under 
a  contract  for  the  erection  of  a  school  building  made  by  the  board  of  education 
of  that  city,  the  lact  that  the  proposition  to  raise  the  sum  (which  was  in  excess 
of  $5,000)  necessary  for  the  erection  of  the  school  building  was  not  submitted  to 
the  electors  of  the  dty,  as  required  by  section  80  of  its  charter,  is  not  ayailable 
to  the  city  where  it  appears  that  such  defense  was  not  pleaded  in  its  answer 
and  that  the  money  applicable  to  the  discharge  of  the  obligation  incurred  by 
the  contract  has  been  raised  and  is  in  the  city  treasury. 

The  city  cannot  escape  liability  upon  the  contract  because  a  portion  of  the  work 
was  sublet  by  the  contractor  without  the  formal  consent  of  the  architect  in 
riolation  of  a  dause  contained  in  the  contract  where  it  appears  that  before  the 
contract  was  made  the  contractor  announced  in  the  presence  of  the  architect 
and  the  board  of  education  his  intention  of  subletting  a  portion  pf  the  con- 
tract work,  and  that  no  objection  was  made  thereto  either  by  the  architect  or  the 
board,  and  that  the  sub -contractor  had,  with  the  knowledge  of  the  architect 
and  the  board  of  education,  performed  his  part  of  the  work  for  over  a  year 
without  objection  and  received  partial  payments  therefor. 

Chapter  444  of  the  Laws  of  1897,  providing  that  if  any  contractor  to  whom  a 
municipal  contract  is  let  shall,  without  the  previous  written  consent  of  the 
department  or  ofOdal  awarding  the  same,  assign,  transfer,  convey,  sublet  or 
otherwise  dispose  of  his  contract  or  bis  right,  title  or  interest  therdn,  or  his 
power  to  execute  such  contract  to  any  other  perscm,  company  or  oorporatioii» 


Digitized  by 


Google 


OCORR  &  RUGG  CO.  v.  CITY  OF  LITTLE  FALLS.    593 

App.  Div.]         FouBTH  DEPASTiasNT,  Decsmbeb  Tebic,  1902. 

the  municipal  corporation  shall  be  relieved  and  discharged  from  any  and  all 
liability  and  obligation  growing  out  of  said  contract  to  said  contractor,  and  to 
the  person,  comiMiny  or  corporation  to  whom  he  shall  assign,  transfer,  convey, 
sublet  or  otherwise  dispose  of  the  same,  is  designed  to  prevent  a  party  obtain- 
ing a  municipal  contract  from  assigning  the  whole  or  the  substantial  part  of  it 
to  some  one  else  and  thus  relieve  himself  from  responsibility  in  respect  thereto. 
It  was  not  designed  to  prevent  a  practical  mason  who  obtains  a  contract  to 
erect  a  school  building  in  a  city  from  subletting  the  carpenter  work  to  a  prac-, 
tical  carpenter. 

Where  a  contract  for  the  construction  of  a  building  provides  that  payments  shall 
be  made  thereunder  upon  the  certificate  of  the  architect,  and,  during  the  per- 
formance of  the  work,  the  owner  declares  the  contract  forfeited  and  takes  pos- 
session of  the  building  for  the  purpose  of  completing  the  same,  the  production 
of  the  architect's  certificate  is  not  necessary  to  enable  a  person  who  furnished 
material  used  upon  the  work  to  maintain  an  action  against  the  owner  to  fore- 
close his  lien. 

A  motion,  made  upon  a  reference  after  the  evidence  had  been  closed,  to  allow 
the  plaintilTs  case  to  be  reopened  and  permit  him  to  offer  additional  evidence 
in  chief,  is  addressed  to  the  discretion  of  the  referee. 

Appeal  by  the  defendant,  The  City  of  Little  Falls,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiflE  and  certain  of 
the  defendants,  entered  in  the  otiice  of  the  clerk  of  the  county  of 
Herkimer  on  the  11th  day  of  January,  1902,  upon  the  report  of  a 
referee  adjudging  that  the  plaintiff  and  the  several  defendants 
mentioned  in  the  judgment  had  valid  liens  upon  a  school  building 
in  the  city  of  Little  Falls  and  were  entitled  respectively  to  recover  the 
amounts  mentioned  therein,  except  from  that  portion  of  said  judg- 
ment which  reads  as  follows,  viz. :  '^  It  is  further  adjudged  and 
decreed  that  as  against  the  defendants  Bollin  H.  Smith,  William  B. 
Chappie,  Jay  S.  Newell,  George  F.  Girvan,  George  W.  Boyle  and 
M.  A.  Kichards,  the  complaint  be  dismissed,  without  costs." 

The  action  was  commenced  to  foreclose  a  mechanic's  lien  filed  by 
the  plaintiff  to  secure  a  balance  claimed  to  be  due  and  owing  to  it 
for  materials  furnished  to  Messrs.  Butler  &  Benjamin,  as  copart- 
ners, and  to  Charles  K.  Benjamin,  as  surviving  partner,  who  were 
sub-contractors  for  doing  the  carpenter  work  in  the  erection  of  the 
Little  Falls  high  and  grade  school  building  in  the  city  of  Little 
Falls,  N,  r.,  under  the  defendant  William  G.  Dove,  who  entered 
into  a  contract  with  the  city  of  Little  Falls,  by  certain  individuals 
App.  Div.— Vol,  LXXVIL        88 
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named,  who  conetituted  the  board  of  education  of  said  citj,  for  the 
erection  and  completion  of  said  building. 

John  D.  Bechwiih  and  S.  H.  Newberry^  for  the  appellant. 

John  D.  Lynn^  for  the  plaintiff  and  for  the  defendant  Benjamin^ 
respondent. 

McLennan,  J. : 

The  city  of  Little  Falls  is  a  municipal  corporation  created  bj 
chapter  565  of  the  Laws  of  1895,  which  act,  as  amended,  conatitotea 
its  charter.  By  the  charter  the  territory  within  the  limits  of  the 
city  is  made  a  union  free  school  district,  and  provision  is  made  for  a 
board  of  education  consistmg  of  six  members,  its  powers  and  duties 
being  defined  by  the  charter  and  the  Consolidated  School  Law  of 
the  State.  (Laws  of  1894,  chap.  556,  as  amd.)  Such  board  of  edu- 
cation was  organused  in  accordance  with  the  provisions  of  the  act^ 
and  at  all  the  times  in  question  was  composed  of  the  persons  desig- 
nated as  such  and  named  as  defendants  in  this  action. 

Early  in  the  year  1898  the  project  of  erecting  a  high  school  build- 
ing in  the  city  of  Little  Falls  commenced  to  be  agitated,  with  the 
result  that  at  an  adjourned  special  meeting  of  the  board  of  educa- 
tion, held  on  the  1st  day  of  February,  1898,  a  resolution  was  unani- 
mously adopted  authorizing  the  publication  of  the  ^'  notice  prescribed 
by  Section  9,  Article  2,  Title  8,  of  the  Consolidated  School  Law,  of 
special  meeting  of  the  legal  voters  of  the  school  district  to  be  held 
at  Church  street  school  house,  Tuesday,  March  8,  1898,  at  7.30  p. 
M.,  to  consider  a  proposition  to  build  new  school  buildings  on  the 
site  owned  by  the  district  and  now  occupied  by  the  academy  and 
Benton  hall  in  the  eastern  division  for  the  estimated  sum  of  $65,000, 
to  be  paid  in  annual  installments  of  |2,000  each,"  etc.  A  formal 
notice  of  such  election,  signed  by  all  the  members  of  the  board  of 
education,  was  prepared  and  published,  and  at  the  time  mentioned 
the  election  was  held,  the  president  of  the  board  calling  the  meeting 
of  the  electors  to  order.  A  chairman  was  chosen  upon  his  motion. 
Upon  motion  of  the  chairman  a  secretary  was  chosen,  and  two 
tellers  were  selected  to  receive  the  ballots.  Four  hundred  ballota 
were  cast,  of  which  three  hundred  and  eleven  were  for  and  eighty- 
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nine  against  the  proposition,  and  such  result  was  duly  certified  to  the 
board  of  education. 

Thereafter  the  board  caused  plans  and  specifications  to  be  prepared 
by  an  architect  for  the  erection  of  a  school  building  upon  the  site 
specified,  which  were  duly  approved,  and  it  then  advertised  for  pro- 
posals for  doing  the  work  in  accordance  therewith. 

Thereafter,  and  on  the  28th  day,  June,  1898,  a  contract  was 
entered  into  "  between  William  G.  Dove  (the  defendant)  of  the  city 
of  Geneva,  county  of  Ontario  and  State  of  New  York,  party  of  the 
first  part,  and  the  city  of  Little  Falls,  by  R.  H.  Smith,  E.  J.  Burrell, 
W.  R.  Chappie,  Jay  S.  Newell,  H.  A.  Tozer  and  F.  G.  Teall, 
Board  of  Education  of  the  city  of  Little  Falls,  in  that  behalf, 
(duly  authorized  by  a  resolution  of  the  Board  of  Education  of 
said  city,  passed  June  15th,  1898,  and  in  pursuance  of  the  laws  of 
the  State  of  New  York)  party  of  the  second  part."  By  such  con- 
tract Dove,  the  party  of  the  first  part,  agreed  ^^  to  construct  and 
finish  in  every  respect,  in  the  most  substantial  and  workmanlike 
manner,  the  Little  Falls  High  and  Grade  School  Building,  on  the 
city  property  *  *  *  in  full  accordance  with  all  the  plans  and 
specifications  and  the  working  drawings  drawn  and  to  be  drawn  by 
Archimedes  Russell,  architect,  all  of  which  forms  a  part  of  this 
contract,  and  to  which  strict  reference  shall  be  had  in  the  con- 
struction of  the  building  in  all  its  parta."  Concededly,  the  instal- 
lation of  the  plant  for  heating  the  building  was  not  included  in  the 
contract. 

The  party  of  the  second  part  agreed  to  pay  to  Dove  for  the  work 
to  be  done  and  materials  furnished  by  him  the  sum  of  $55,588.28 . 
'^  each  payment  shall  be  made  on  the  estimate  and  certificate  of  the 
architect,  in  sums  not  less  than  one  thousand  dollars,  and  at  such 
times  when  the  value  of  the  materials  furnished  and  the  labor  per- 
formed and  in  the  building  —  less  fifteen  percentum  —  shall  amount 
to  one  thousand  dollars  or  more,  and  the  remainder,  or  fifteen  per- 
centum of  the  whole  contract  price,  shall  be  reserved  and  paid  when 
the  whole  work  is  completed  as  herein  agreed."  Dove  agreed  "  to 
commence  the  work  herein  contracted  for  within  ten  days  after  the 
signing  of  this  agreement,  and  to  complete  the  whole  work  to  the 
entire  satisfaction  of  the  said  party  of  the  second  part  and  architect, 
on  or  before  the  Ist  day  of  August,  1899." 
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It  wafi  further  provided  that  the  first  party  shonld  carrj  on  the 
work  under  the  direction  of  the  architect,  and  should  obey  all 
his  orders  and  directions  in  respect  to  the  labor  and  materials 
and  the  quality  of  the  same,  and  also  as  to  the  progress  of  the 
work.  It  was  further  *' agreed  that  the  said  party  of  the  first  part 
shall  not  sub-contract  any  part  of  the  work  herein  contracted  for 
without  the  consent  of  the  said  architect.''  Also,  ^^that  in  ease 
of  any  failure  to  carry  out  the  terras  of  this  agreement  by  failure 
to  carry  on  and  complete  the  whole  work  at  the  time  herein  named 
and  agreed  to  on  the  one  part,  or  by  the  failure  to  pay  the  money 
as  herein  named  and  agreed  to  on  the  other  part,  the  party 
80  failing  shall  pay  to  the  other  party,  as  liquidated  damage  there- 
for, the  sum  of  ten  dollars  for  each  and  every  day  the  work  remains 
unfinished,  or  the  money  remains  unpaid  after  the  day  or  days 
herein  named  and  agreed  to." 

The  foregoing  are  all  tlie  provisions  of  the  contract  which  have 
any  bearing  upon  any  issue  involved  in  this  action.  The  contract 
was  signed  by  Dove  and  by  the  individuals  constituting  the  board 
of  education  of  the  city  of  Little  Falls,  as  such. 

On  the  6th  day  of  August,  1898,  Dove  entered  into  a  contract 
with  the  firm  of  Butler  &  Benjamin,  then  composed  of  William  K. 
Butler  and  Charles  K.  Benjamin,  and  of  which  firm  Benjamin  is 
now  the  survivor,  by  which  he.  Dove,  sublet  to  said  firm  all  the 
work  which  he  had  undertaken  to  do  under  his  contract  with  the 
city  of  Little  Falls,  except  the  mason  work.  In  other  words,  he  sub- 
contracted all  the  carpenter  work,  including  the  roofing  and  iron 
work  connected  therewith.  Dove  retaining  all  the  mason  work, 
which,  according  to  the  plans  and  specifications,  included  the  exca- 
vation, foundation,  outer  walls  and  all  inside  brick  work,  plastering, 
etc.,  and  Dove  agreed  to  pay  to  Butler  &  Benjamin  for  the  work  to 
be  done  by  them  the  sum  of  $25,377.25,  the  agreement  providing 
that  all  work  should  be  done  in  strict  accordance  with  the  terms  of 
the  contract  between  Dove  and  the  city,  and  that  payment  shonld 
also  be  made  only  as  therein  provided.  No  formal  consent  to  the 
"sub-contracting"  of  the  carpenter  work  was  ever  given  by  the 
architect  or  by  the  defendant's  board  of  education. 

Dove  commenced  work  under  his  contract  vrithin  ten  days  after 
it  was  executed  and  prosecuted  the  mason  work,  the  work  retained 
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by  biniy  to  completion,  and,  so  far  as  appears,  sabstantiallj  to  the 
satisfaction  of  the  appellant.  Bntler  &  Benjamin  also  entered 
upon  the  performance  of  their  sub-contract  with  Dove,  and  con- 
tinued in  the  prosecution  of  their  part  of  the  work  until  about  the 
30th  day  of  August,  1899,  when  they  and  all  their  workmen  were 
ordered  to  cease  work  and  to  remove  all  their  tools  from  the  build- 
ing. This  was  done  pursuant  to  a  resolution  adopted  by  the  appel- 
lant's board  of  education,  which  declared  the  contract  entered  into 
with  Dove  forfeited  and  abandoned,  and  forbade  him  to  continue 
further  in  the  performance  of  his  contract,  upon  the  ground,  as 
stated  in  the  resolution,  that  he  had  not  completed  the  building  on 
or  before  August  1,  1899,  as  provided  in  his  contract,  and  because 
the  work  had  not  been  done  in  accordance  with  the  plans  and  speci- 
fications prepared  by  the  architect,  and  as  directed  by  him. 

A  copy,  of  the  resolution  and  notice  of  the  action  of  the  board 
was  served  upon  the  contractor,  and  no  further  work  was  done  upon 
the  building  by  him  or  by  his  sub-contractor.  At  the  time  work 
was  stopped  all  the  mason  work  had  been  completed,  and  the  bal- 
ance of  the  work,  as  found  by  the  referee,  was  substantially  com- 
pleted, although  the  evidence  is  undisputed  that  the  building  was 
not  then  ready  for  occupancy ;  that  a  considerable  amount  of  the 
interior  finishing  in  many  of  the  rooms  had  not  been  done. 

The  evidence  tends  to  show  that  the  value  of  the  work  done  and 
materials  furnished  by  Butler  &  Benjamin,  before  they  were 
ejected  from  the  building,  wa9  $22,220.  All  of  the  lumber  included 
in  this  estimate  had  not  actually  been  put  into  the  building,  but  the 
evidence  is  to  the  effect  that  it  had  been  cut  and  prepared  and  was 
of  no  value  for  any  other  purpose.  The  mason  work  actually  done 
at  that  time  was  of  the  value  of  at  least  $27,764.70,  which  would 
make  the  entire  value  of  the  work  done  and  materials  furnished  the 
sum  of  $49,984.70,  at  the  time  the  contract  was  declared  forfeited^ 

There  had  been  paid  by  the  appellant  to  apply  on  the  contract 
the  sum  of  $88,000,  leaving  a  balance  of  $11,984.70.  The  plaintiff, 
ander  a  contract  with  Butler  &  Benjamin,  furnished  materials  to 
the  amount  of  $8,997.96,  which  went  into  the  construction  of  the 
building,  or  were  prepared  for  that  purpose  and  were  made  useless 
for  any  other.  Of  that  amount  the  sum  of  $4,852.53  had  been 
paid,  leaving  the  sum  of  $4,145.43  due  and  owing  to  the  plainti£^ 
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which  is  the  amount  for  which  its  lien  was  filed.  The  amonnt  due 
to  the  plaintiff,  added  to  the  amonnts  due  to  all  the  other  lienors, 
as  found  by  the  referee,  and  the  sums  already  paid  by  the  appel- 
lant, b  less  than  the  amount  which  the  evidence  tends  to  show  is 
the  value  of  the  work  done  and  materials  furnished  in  the  construe- 
tion  of  the  scliool  building.  The  evidence  also  shows  that  there 
are  sufficient  funds  in  the  treasury  of  the  appellant,  applicable  to 
and  presumably  raised  for  that  purpose,  to  discharge  all  of  said 
liens  and  all  valid  claims  arising  on  account  of  the  constraction  of 
the  building  in  question. 

The  appellant  resists  the  payment  of  the  plaintiff's  claim  and  the 
claims  of  the  other  defendants  upon  the  grounds :  ^irsL  That  the 
contract  in  question  was  not  the  contract  of  the  city,  and  that  it 
incurred  no  liability  on  account  of  the  same.  Second.  Because  the* 
contract  for  the  erection  of  the  school  building  was  not  legally 
authorized  and  as  required  by  the  provisions  of  the  charter  of  the 
city.  Third.  Because  William  6.  Dove,  the  person  with  whom 
the  contract  in  question  was  made,  had  no  right  or  authority  to  sub- 
let the  same  or  any  part  of  the  work  provided  for  therein  without 
the  consent  of  the  architect,  which  was  not  obtained,  and,  there- 
fore, that  it  was  in  no  manner  liable  to  Butler  &  Benjamin,  the  sub- 
contractors, or  to  any  person  or  corporation  furnishing  materials  to 
said  firm,  although  used  in  the  construction  of  the  building,  and  also 
because  such  subletting  is  prohibited  by  chapter  444  of  the  Laws  of 
1897.  Fourth.  Because  the  building,  without  any  fault  on  the  part 
of  the  city,  was  not  completed  within  the  time  specified  in  the  con- 
tract, or  at  all,  by  the  contractor.  Fifth.  Because  the  plidntiff  did 
not  furnish  the  certificate  of  the  architect  certifying  the  amount 
due  and  unpaid  as  required  by  the  terms  of  the  contract ;  and, 
sixih^  the  appellant  insists  that  the  judgment  should  be  reversed 
because  of  alleged  errors  committed  by  the  referee  in  the  reception 
and  rejection  of  evidence  and  for  other  rulings  made  upon  the  trial. 

Firstj  then,  was  the  contract  in  question  in  fact  the  contract  of 
the  appellant,  the  city  of  Little  Falls  ?  By  the  charter  the  city  of 
Little  Falls  constitutes  a  union  free  school  district,  known  as  ^'  The 
Union  Free  School  District  of  the  city  of  Little  Falls."  (§  5.) 
Among  the  elective  officers  of  the  city  are  three  ^^  school  commis- 
aioners,  the  term  of  office  of  each  of  whom  shall  be  three  years,  and 
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who  shall  receive  no  compensation  for  their  services."  (§  11,  as  amd. 
by  Laws  of  1898,  chap.  199.)  The  election  of  such  commissioners 
snd  of  all  other  elective  officers  **  shall  be  conducted  in  all  respects 
in  the  manner  general  elections  in  cities  are  by  law  required  to  be 
<M)ndnoted,  and  all  the  provisions  of  law  relative  to  such  elections 
shall  be  applicable  to  the  election  for  officers  of  the  city."  (§  12, 
as  amd.  by  Laws  of  1898,  chap.  199.)  The  appointive  officers  of 
43aid  city  include  ^^  three  school  commissioners,  *  *  *  all 
of  whom  shall  be  appointed  by  the  mayor,  subject  to  confirmation 
by  the  common  council."  (§  14,  as  amd.  by  Laws  of  1896,  chap. 
13.)  The  term  of  office  ^^  of  each  appointive  school  commissioner 
{shall  be)  three  years."  (§  15.)  The  school  commissioners  thus 
appointed  shall  not  receive  any  compensation  for  their  services. 
{§  17,  as  amd.  by  Laws  of  1898,  chap.  199.)  "  The  mayor  may 
suspend,  orally  or  by  writing,  for  ten  days  or  less  at  any  one 
time,  any  officer  of  said  city  (including  the  three  school  commis- 
4si(»iers  appointed  by  him)  appointed  by  the  mayor  with  the  con- 
firmation of  the  common  council,  but  he  shall  not  suspend  the  same 
person  more  than  twice  in  any  one  year."  The  common  council 
may  also  remove  said  commissioners  ^^  for  any  cause  by  it  deemed 
sufficient,  upon  charges,  giving  such  officer  (commissioner)  reason- 
4ible  notice  thereof  and  a  reasonable  opportunity  to  be  heard,  and 
4such  officer  may  be  suspended  by  the  common  council  pending  such 
investigation."  (§  19.)  *^If  a  vacancy  shall  occur  otherwise  than 
by  expiration  of  term  in  any  elective  office  of  the  city  (including 
the  three  school  commissioners),  the  common  council  shall  appoint 
4i  person  to  fill  such  vacancy  until  the  end  of  the  official  year  in 
which  said  vacancy  occurs.  *  *  *  A  vacancy  occurring  in  any 
appointive  office  of  the  city,  otherwise  than  by  expiration  of  term, 
shall  be  filled  for  the  balance  of  the  unexpired  term  by  the  same 
authorities  and  in  the  same  manner  as  an  appointment  for  a  full 
term."  (§  20.)  "Whenever  any  expenditures  to  be  made  or 
incurred  by  the  common  council  or  any  city  board  or  officer  in 
behalf  of  the  city  for  work  to  be  done  or  materials  or  supplies  to 
be  furnished,  except  ordinary  repairing  or  macadamizing  of  streets, 
«hall  exceed  two  hundred  dollars,  the  city  clerk  shall  advertise 
for  and  receive  proposals  therefor  in  such  manner  as  the  common 
council   or  as   the   board  or  officer   charged  with  making  such 
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expenditure  shall  preecribey  and  the  contract  therefor  shall  be  let 
to  the  lowest  responsible  bidder,"  etc.  (§  83,  as  amd.  bj  Laws  of 
1898,  chap.  199.)  It  shall  be  the  dnty  of  the  mayor  ^^  to  exercue 
a  constant  sapervision  and  control  over  the  conduct  of  all  city  offi- 
cers (indnding  the  six  school  commissioneiB),  and  he  shall  have 
power  and  authority  to  examine  at  all  times  the  books,  vouchers  and 
papers  of  any  officer  or  employe  of  said  city."  (§  85).  ^  The  school 
commissioners  of  the  city  of  Little  Falls  shall  also  be  school  oom- 
miasioners  of  the  union  free  school  district  of  the  city  of  Little 
FaUs,  and  shall  constitute  the  board  of  education  of  the  city  of 
Little  Falls,  and  the  board  of  education  of  the  union  free  school 
district  of  the  city  of  Little  Falls.  The  superintendent  of  public 
instruction  shall  apportion  the  State  school  moneys  to  the  city  of 
Little  Falls  in  the  same  manner  as  to  cities  having  special  school 
acts,  and  for  that  purpose  this  act  shall  be  deemed  a  special  school 
act,  within  the  meaning  of  the  Consolidated  School  Law."  (§  42.) 
^  The  aggregate  for  the  annual  tax  levy  for  all  purposes  in  this  sec- 
tion specified  (fire  and  police  fund,  poor  fund,  park  and  oemeteiy 
fund,  etc.)  shall  not  exceed  the  sum  of  fifty-three  thousand  dollars. 
In  addition  to  the  amounts  which  shall  be  included  in  the  annual 
tax  levy  for  the  foregoing  purposes,  there  shall  also  be  included 
therein,  for  the  purposes  and  uses  of  the  board  of  education,  such 
sum  or  sums  as  the  board  of  education  shall  declare  necessary  in 
pursuance  of  general  laws."  (§  58,  as  amd.  by  Laws  of  1898,  chap. 
199.)  The  board  of  education  shall  '^  deliver  to  the  mayor,  on  or 
before  tlie  fifteenth  day  of  March  in  each  year,  a  report  of  all 
expenditures  made  or  incurred  by  such  board  during  the  preceding 
fiscal  year,  showing  separately  and  by  items  the  amount  expended 
from  each  fund  which  may  be  drawn  on  by  such  board,  the  balance 
at  the  end  of  such  year  standing  to  the  credit  of  each  such  fund ; 
the  amount  which  in  the  judgment  of  said  board  will  need  to  be 
expended  during  the  current  fiscal  year  from  each  such  fund  with 
the  items  thereof  and  the  reasons  therefor,  so  far  as  practicable." 
(§  54,  as  amd.  by  Laws  of  1896,  chap.  18.) 

Section  65  (as  amd.  by  Laws  of  1896  chap.  18)  provides,  in  sub- 
stance, that  the  mayor  of  the  city  shall  file  the  estimate  of  the  board 
of  education  with  the  city  clerk,  and  that  theeommon  ooandl  dndl 
raise  by  taxation  the  amount  so  declared  necessary  by  said  hoard. 
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Section  58  (aa  amd.  by  Laws  of  1898,  chap.  199)  provides  that  all 
accounts  and  claims  against  said  city  of  whatever  nature,  except  such 
as  may  be  lawfully  made,  incurred  and  paid  by  the  board  of  fire  and 
police,  the  board  of  public  works,  the  city  board  of  charities  or  the 
board  of  education,  shall  be  presented  to  the  common  council  for 
audit 

Section  80  (as  amd.  by  Laws  of  1898,  chap.  199)  provides  that  the 
common  council  may  purchase  land  and  order  the  erection  of  build- 
ings thereon. 

Section  190  provides :  ^<  The  city  of  Little  Falls  shall  be  liable  for 
the  bonded  and  other  indebtedness  of  the  village  of  Little  Falls.  The 
union  free  school  district  of  the  city  of  Little  Falls  shall  be  liable 
for  the  bonded  and  other  indebtedness  of  union  free  school  district 
number  one  of  the  towns  of  Little  Falls  and  Manheim,  and  shall 
pay  and  discharge  the  principal  and  interest  thereon  as  the  same 
shall  respectively  fall  doe." 

Section  195  provides  that  '^  the  board  of  education  of  union  free 
school  district  number  one  of  the  towns  of  Little  Falls  and  Man- 
heim shall  be  the  board  of  education  of  the  union  free  school 
district  of  the  city  of  Little  Falls  until  the  board  of  education  of 
the  city  of  Little  Falls  is  established." 

Section  196  provides :  "  A  special  city  election  for  the  first  elec- 
tion of  all  the  elective  city  officers  of  said  city,  except  recorder,  shall 
be  held  within  twenty  days  after  the  passage  of  this  act.  At  such 
city  election  there  shall  be  elected  by  the  city  at  large  a  mayor,  a 
treasurer,  *  *  ^  one  school  commissioner  for  the  term  of  one 
year,  one  school  commissioner  for  the  term  of  two  years,  and  one 
school  commissioner  for  the  term  of  three  years." 

Section  198  provides:  ^^As  soon  as  practicable  after  the  com- 
pletion of  the  canvass  and  the  declaration  of  the  result  of  the  votes 
cast  at  such  special  election,  the  following  city  officers  shall  be 
appointed  by  the  mayor  with  the  confirmation  of  the  common  coun- 
cil, to  wit:  a  city  clerk  *  *  *  four  fire  and  police  commb- 
sioners  *  *  *  four  commissioners  of  charities  *  *  *  three 
school  commissioners  to  hold  office  for  one,  two  and  three  years 
respectively." 

The  foregoing  are  all  the  provisions  of  the  charter  of  the  city  of 
Little  Falls  which  in  any  manner  relate  to  the  board  of  education 
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of  Baid  citj  or  to  the  daties  or  powers  which  may  be  performed  or 
-exercised  by  it.  Many  of  them  bear  but  remotely  upon  the  ques- 
tions now  being  considered,  but  it  will  be  observed  that  the  city  is 
made  a  corporation.  The  board  of  edncation  and  the  other  depart- 
ments of  the  city  are  created  by  the  charter,  but  none  of  them  are 
by  it  made  corporations  or  clothed  with  corporate  powers.  The 
board  of  edncation  is  treated  precisely  the  same  as  the  other  agen- 
•cies  of  the  municipality.  It  is  not  vested  with  the  power  to  acquire 
or  hold  the  title  to  property  or  to  perform  any  corporate  act  separate 
■and  distinct  from  the  city.  It  is  required  to  report  to  the  common 
<M>nncily  in  a  detailed  statement,  the  moneys  necessary  for  the  schools 
within  the  city.  The  city  is  then  required  to  raise  such  moneys  as 
4ire  thus  reported  to  be  necessary  by  taxation  levied  and  collected  in 
the  regular  way,  and  when  collected  such  sums  go  into  the  hands  of 
the  treasurer  of  the  city  and  are  by  him  credited  to  the  board  of 
education  fund,  and  can  only  be  expended  by  such  board  or  by  its 
•direction  (§§  38,  54, 157  et  seq.  as  amd.).  The  powers  and  duties  of 
the  board  of  education,  so  far  as  they  relate  to  the  supervision, 
-control  and  management  of  the  schools,  are  prescribed  by  the  Gon- 
.solidated  School  Law  or  by  other  general  or  special  statutes,  and 
are  not  attempted  to  be  in  any  manner  regulated  by  the  charter. 

The  learned  counsel  for  the  appellant  does  not  contend  that  the 
<5harter  contains  any  provision  which  makes  defendant's  board  of 
education  a  corporation  or  authorizes  it  to  hold  the  title  to  real 
•estate  or  other  property,  but  he  insists  that  the  board  is  a  corpora- 
tion, has  a  corporate  entity  and  is  vested  with  all  the  powers  inci- 
•dent  thereto  by  virtue  of  the  provisions  of  the  Consolidated  School 
Law. 

The  Consolidated  School  Law  declares  tliat  such  boards  of  educa- 
tion as  are  therein  provided  for  are  bodies  corporate,  and  they  are 
clothed  with  the  power,  among  others,  to  purchase  a  site  or  sites 
for  a  schoolhouse  or  schoolhouses,  to  take  charge  of  the  school- 
houses,  sites,  etc.,  within  their  respective  jurisdictions,  and  title 
to  the  same  is  by  the  act  vested  in  such  boards.  By  the  Consolidated 
School  Law  a  board  of  education  is  authorized,  among  other  things^ 
to  sell  schoolhouse  sites  and  other  property ;  to  purchase,  take  the 
title  to  and  hold  real  estate  and  other  property,  and  to  cause  the 
moneys  necessary  for  the  purchase  of  real  estate,  and  for  the  erection 
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of  schoolhouses  thereon,  to  be  levied  upon  the  taxable  property  within 
its  jurisdiction,  and  when  collected  to  be  expended  in  such  manner 
ss  it  may  deem  proper,  subject  to  the  restrictions  of  the  act  (Tit.  8). 
In  other  words,  the  boards  of  education  created  by  the  Consolidated 
School  Law  are  bodies  corporate  in  the  broad  sense,  and  are  clothed 
with  all  the  powers  incident  thereto  and  necessary  to  the  perform- 
ance of  the  duties  imposed  upon  them  by  the  act.  It  is  apparent, 
however,  tliat  the  boards  of  education  created  pursuant  to  the  Consoli- 
ilated  School  Law  are  not  of  the- character  of  the  board  authorized  by 
the  defendant's  charter,  and  their  functions,  except  in  so  far  as  tliey 
relateto  the  management  and  control  of  the  schools,  are  entirely  dif- 
ferent from  those  of  defendant's  board.  The  members  of  the  boards 
of  education  provided  for  by  the  Consolidated  School  Law  are  elected 
bj  the  qualiiied  voters  of  their  respective  districts,  and  can  only  be 
removed  for  neglect  or  malfeasance  in  oflSce.  One-half  of  the  mem- 
bers of  defendant's  board  of  education  are  appointed  by  the  mayor, 
with  the  approval  of  the  common  council,  and  may  be  removed  by 
them.  The  provisions  for  the  filling  of  vacancies  are  entirely  dif- 
ferent in  the  two  laws.  The  acts  and  expenditures  of  defendant's 
board  are  subject  to  investigation  and  examination  by  the  mayor. 
The  provisions  relating  to  expenditures  by  defendant's  board,  and 
the  machinery  provided  for  the  raising  of  the  funds  necessary 
for  the  proper  maintenance  of  the  schools  within  its  jurisdiction,  are 
•entirely  different  from  the  provisions  relating  to  those  subjects  which 
:are  contained  in  the  Consolidated  School  Law.  Many  other  radical 
•differences  might  be  pointed  out.  It  is  impossible  to  harmonize  the 
provisions  of  defendant's  charter  with  those  of  the  Consolidated 
School  Law  upon  the  theory  that  the  defendant's  board  of  education 
has  a  corporate  entity  separate  and  distinct  from  the  city  itself,  and 
that  it  is  vested  with  the  comprehensive  powers  possessed  by  boards 
of  education  created  pursuant  to  tlie  provisions  of  the  Consolidated 
•School  Law. 

A  careful  examination  of  the  two  acts  leads  us  to  conclude  that  the 
board  of  education  of  the  city  of  Little  Falls  is  not  a  corporation,  but 
is  simply  one  of  the  agencies  of  the  municipal  government,  and  that 
its  acts,  if  within  the  scope  of  such  agency  and  within  the  provi- 
eions  of  the  charter,  are  the  acts  of  the  city.  Without  doubt  many, 
if  not  all,  of  the  duties  of  such  board,  so  far  as  the  actual  manage- 
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meat  and  control  of  the  schools  are  concerned,  are  prescribed  by  the 
Consolidated  School  Law,  and  the  provisions  of  that  act  control  when 
not  in  conflict  with  the  charter  or  with  any  special  law  applicable 
thereto,  but  corporate  power  or  a  corporate  entity  is  not  essential  to 
the  fall  performance  of  all  of  snch  duties. 

The  decision  in  the  case  of  lieynolde  v.  Board  of  Edv^cation  (33 
App.  Div.  88)  is  not  an  authority  for  appellant's  contention.  It  is 
true  that  in  that  case  the  learned  justice  who  wrote  the  opinion 
said :  "  The  defendant  is  a  body  corporate,  created  under  the  Con* 
solidated  School  Law  of  this  State." 

That  was  the  allegation  contained  in  the  complaint  in  that  case, 
and  the  review  in  the  Appellate  Division  involved  only  the  correct- 
ness of  the  decision  of  the  Special  Term  overruling  a  demurrer 
interposed  by  the  defendant  to  the  complaint,  which  of  course 
admitted  all  of  its  allegations,  so  that  the  court  in  its  opinion  only 
stated  an  admitted  fact,  and  one  which  must  have  been  regarded  ss 
established  for  the  purposes  of  that  appeal.  The  decision  in  no 
manner  indicates  that  the  court  concluded  from  an  examination  of 
the  statutes  that  the  board  of  education  of  the  city  of  Little  Falls 
was  a  corporation,  or  that  such  question  was  even  considered  by  the 
court,  but,  as  before  said,  the  court  assumed  that  the  fact  alleged  in 
the  complaint  was  true,  as  it  was  bound  to  do  when  considering  the 
efficacy  of  the  demurrer  to  such  complaint. 

We  conclude  that  whatever  act  or  thing  the  board  of  education 
of  the  city  of  Little  Falls  did  in  the  name  of  the  city,  or  for  or  on 
its  behalf,  if  within  the  powers  of  the  city,  and  if  done  in  accord- 
ance with  the  provisions  of  its  charter,  were  the  acts  of  the  city,  and 
that  the  city  alone  is  liable  for  the  same.  This  seems  to  have  been 
the  interpretation  placed  upon  the  charter  by  the  parties  to  the  con- 
tract in  question  at  the  time  it  was  executed.  The  contract  was 
made  between  the  defendant  William  6.  Dove  and  the  city  of  Lit- 
tle Falls.  It  is  true  it  recited  that  it  was  made  by  such  dty  by  the 
persons,  naming  them,  constituting  the  board  of  education,  but 
clearly,  upon  its  face,  it  was  a  contract  between  the  dty  and  Dove 
for  the  erection  of  the  school  building.  It  provided  that  the  build- 
ing should  be  erected  upon  a  plot  of  ground  of  which  the  city  of 
Little  Falls  owned  the  fee ;  that  the  building  should  be  called  '^  the 
Little  Falls  High  and  Grade  School  Building."    It  was  to  be  erected 
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according  to  plans  and  Bpecifications  prepared  by  the  architect. 
The  contract  price  was  $55,588.28,  and  the  city  of  Little  Falls  col- 
lected from  its  inhabitants,  presumably  by  taxation  levied  in  the 
usual  way,  the  amount  of  the  contract  price,  for  the  purpose  of  pay- 
ing the  contractor  for  the  construction  of  the  building ;  at  least,  it 
had  sufficient  money  in  its  treasury  applicable  to  that  purpose. 
Under  such  circumstances  it  certainly  would  not  be  equitable  to 
hold  that  the  city  of  Little  Falls  incurred  no  liability  because  of 
the  erection  of  the  building,  if  it  was  erected  and  completed  in 
accordance  with  the  terms  of  the  contract,  and  no  provision  of  law 
was  violated  in  respect  thereto.  We  think  the  provisions  of  the 
charter  to  which  we  have  referred  do  not  require  such  holding,  but 
that,  on  the  contrary,  the  city  of  Dttle  Falls  was  authorized, 
through  its  board  of  education,  if  the  proper  preliminary  proceed- 
ings had  been  taken,  to  enter  into  the  contract  in  question,  and  that 
in  such  case  it  would  be  liable  for  the  obligations  which  it  thereby 
incurred.  In  other  words,  that  whatever  obligation  was  incurred 
under  or  by  virtue  of  the  contract  was  incurred  by  the  city  of 
Little  Falls. 

Was  the  defendant,  through  its  board  of  education,  authorized  by 
its  charter  to  enter  into  the  contract  in  question,  and  were  tlie  pre- 
liminary steps  necessary  to  the  exercise  of  such  power  complied 
with,  or,  if  not,  is  the  defendant  now  in  a  position  to  urge  the 
failure  of  such  compliance  as  a  defense  to  this  action  ? 

Section  SO  of  defendant's  charter  (as  amd.  by  Laws  of  1898, 
•chap.  199)  provides :  "  The  common  council  *  *  *  may 
order  the  construction  of  a  new  building  or  buildings  upon  lands 
owned  by  the  city,  if  the  expense  thereof  shall  not  exceed  five 
thousand  dollars.  The  common  council  may  submit  to  the  elect- 
ors of  the  city  at  any  annual  or  special  city  election  the  proposi- 
tion to  raise  by  tax,  in  addition  to  the  amount  otherwise  allowed 
by  law  to  be  raised  in  each  year,  a  sum  specified  for  the  pur- 
chase by  the  city  of  real  property,  the  construction  by  the  city  of 
a  new  building  or  buildings,  for  paving  or  for  any  other  special 
purposes.  Notice  that  such  proposition  will  be  submitted  at  such 
election  shall  be  published  in  the  official  newspapers  of  the  city  at 
least  once  a  week  for  three  successive  weeks  next  prior  to  the  hold- 
ing of  such  election,  which  notice  shall  specify  the  form  of  ballot 
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for  and  against  such  proposition  to  be  need  at  such  election.  If  a 
majority  of  the  electors  voting  on  snch  proposition  at  snch  dtj  elec- 
tion shall  vote  in  favor  of  snch  proposition,  the  amount  so  voted 
may  all  be  raised  by  tax  in  one  year,  «  «  *  or  the  said  amount 
or  any  part  thereof  may  be  borrowed  on  the  credit  of  the  city  in  the 
discretion  of  the  common  conncU.^' 

It  is  then  provided  that,  in  case  it  is  determined  to  borrow  such 
sums,  bonds  may  be  issued  therefor,  but  it  is  provided  that  the 
amount  so  raised  by  tax  or  sale  of  bonds  shall  be  devoted  to  the 
purpose  for  which  such  tax  was  voted  and  to  no  otlier  purpose. 

It  must  be  conceded  that  the  proposition  to  raise  the  sum  for  the 
construction  of  the  building  in  question  was  not  submitted  to  the 
electors  of  the  city  of  Little  Falls  by  its  common  council  or  by  its 
authority.  The  election  which  was  held  was  not  authorized  by  the 
common  council ;  it  was  not  held  in  accordance  with  the  provisions 
of  the  charter,  and,  therefore,  could  have  no  binding  force  as 
against  the  city,  so  that  the  question  is  presented  whether  or  not 
that  fact  is  available  to  the  defendant  as  a  defense  to  this  action. 
We  think  it  is  not  for  the  reason,  ^r«^,  because  it  was  not  pleaded 
in  the  defendant's  answer  or  the  illegality  of  the  contract  in  any 
manner  asserted ;  and,  secofidy  because  the  money,  as  appears  by  the 
uncontradicted  evidence,  applicable  to  the  dischaif;e  of  the  obliga- 
tion incurred  by  the  contract  had  been  raised  and  was  in  the  treas- 
ury of  the  defendant  for  that  purpose.  The  defendant  having 
raised  the  money  presumably  by  taxation  to  discharge  such  obliga- 
tion, is  not  in  a  position  to  assert  that  snch  funds  were  procured  by 
it  ill^ally  and  without  authority  of  law,  whatever  might  have 
been  the  rights  of  a  taxpayer  in  an  action  properly  brought  to  test 
that  question. 

In  the  complaint  it  is  alleged  that  the  contract  was  made,  was 
duly  authorized,  and  recovery  was  asked  upon  and  by  virtue  of  it 
The  answer  of  the  appellant  admits  the  making  and  execution  by 
the  parties  thereto  of  a  certain  contract,  a  copy  of  which  is  annexed 
and  marked  Exhibit  A,  and  denies  that  any  other  or  different 
contract  or  agreement  was  made  or  entered  into.  Exhibit  A  is. 
the  contract  which  is  set  forth  and  referred  to  in  plaintiff's  com* 
plaint.  The  answer  in  no  manner  alleges  that  the  contract  waa 
invalid  or  was  made  without  authority,  and  in  no  manner  sets  up 
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the  defense  now  urged  by  the  appellant.  We  think  if  the  appel- 
lant wished  to  urge  the  ill^ality  of  the  contract  as  a  defense  to- 
this  action,  it  shonld  have  pleaded  snch  defense  in  its  answer. 

In  Mitbank  v.  Jones  (127  N.  Y.  376)  the  court  said :  "  This  rule- 
has  been  enforced  so  long  that  it  seems  unnecessary  to  support  it  at 
this  time  by  an  extended  reference  to  the  decisions,  and  we  shall^ 
therefore,  end  tlie  discussion  by  citing  a  few  of  the  cases  in  which 
the  courts  of  this  State  have  said  that  a  defendant,  in  order  to- 
avail  himself  of  facts  not  appearing  on  the  face  of  a  contract  to- 
establish  its  invalidity,  must  plead  it." 

In  May  v.  Burros  (13  Abb.  N.  C.  384)  the  court  said :  "  Where 
a  defendant  wishes  to  defeat  a  recovery  by  plaintiff,  upon  the  ground 
that  the  contract  upon  which  he  is  sued  is  illegal,  the  necessary 
facts  must  be  alleged  in  the  answer  as  well  as  proven  upon  the 
trial." 

And  at  page  388  the  court  further  said :  Where  ''  a  party  needs- 
the  aid  of  the  statute  to  show  that  it  is  *  *  *  illegal,  *  *  ♦- 
he  must  plead  it." 

In  Stafford  Pavement  Co.  v.  Monheimer  (41  N.  T.  Super.  Ct.. 
184)  it  is  said  that  tlie  invalidity  of  the  contract  cannot  be  raised 
^^  when  the  answer  expressly  admits  the  making  and  existence  of  the- 
contract,  and  contains  no  allegations  apprising  the  plaintiff  that  the 
nullity  of  the  contract  is  meant  to  be  relied  on." 

Many  other  cases  might  be  cited  to  the  same  effect ;  indeed,  the 
reason  for  the  rule  is  so  apparent  that  the  citation  of  authority^ 
would  seem  to  be  unnecessary.  The  contract  in  suit  was  valid 
upon  its  face.  The  defendant  admitted  that  the  contract  was  made 
as  alleged,  and  nothing  was  contained  in  the  answer  which  could 
in  the  least  apprise  the  plaintiff  that  the  defendant  intended  to- 
assert  its  invalidity  upon  the  trial.  No  motion  was  made  to  amend 
the  answer,  and  we  think  the  defense  that  the  contract  was  invalid 
because  the  proposition  to  raise  the  money  to  pay  the  expense  of 
the  building  constructed  was  not  submitted  to  the  electors,  as^ 
required  by  the  charter,  was  not  available  to  the  defendant. 

Did  the  architect,  in  fact,  consent  that  Dove  might  sub-contract 
the  carpenter  work,  and,  even  if  he  did,  does  chapter  444  of  the 
Laws  of  1897  prohibit  such  sub-contracting,  and  render  the  original 
oontract  non-enforcible?    The  evidence  shows  that  when  Dove  wai» 
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with  the  members  of  the  board  he  informed  them  and  the  architect 
that  if  he  got  the  contract- Bntler  woalddo  theearpenter-work.  In 
fact,  Batler,  who  was  a  practical  carpenter,  was  present  at  the  time, 
figuring  npon  the  plans  to  ascertain  what  it  would  be  worth  to  do 
the  carpenter  work.  Neither  the  architect  nor  any  member  of  the 
board  made  anj  objection  when  Dove  stated  that  he  intended  to 
sublet  that  work.  On  the  contrary,  it  is  apparent  tliat  all  the  par- 
ties, including  the  architect,  understood  that  would  be  done. 

Under  those  circumstances  ^  the  appellant  cannot  snccefisfullj 
urge  the  invalidity  of  the  contract  because  such  work  was  sublet 
During  the  entire  construction  of  the  building,  covering  a  period 
of  more  than  a  year,  the  appellant's  board  and  the  architect  knew 
that  Butler  &  Benjamin  were  performing  labor  and  furnishing 
materials  for  the  building  in  question  as  sub-contractors;  they 
were  treated  as  such ;  partial  payments  were  made  to  them  upon 
estimates  of  the  work  done  by  them.  So  far  as  appears  no  com- 
plaint was  ever  made  because  the  carpenter  work  was  sublet,  until 
the  parties  entered  upon  the  trial  of  this  action.  The  consent  of 
the  architect  was  in  effect  given,  but  if  it  was  not  the  defendant  is 
not  in  a  position  to  urge  the  invalidity  of  the  contract  for  that 
reason.  A  party  may  not,  with  full  knowledge  of  all  the  facts, 
have  the  benefit  of  work  done  and  materials  furnished  by  a  sub- 
contractor without  objection,  and  then  urge  as  an  excuse  for  not 
paying  for  the  same  that  the  sub-contract  was  not  consented  to  by 
him. 

Chapter  444  of  the  Laws  of  1S97  provides,  in  substance,  that  if 
any  contractor  to  whom  a  municipal  contract  is  let  shall,  without 
the  previous  written  consent  of  the  department  or  official  awarding 
the  same,  assign,  transfer,  convey,  sublet  or  otherwise  dispose  of  his 
contract  or  his  right,  title  or  interest  therein  or  his  power  to  execute 
such  contract,  to  any  other  person,  company  or  corporation,  the 
municipal  corporation  shall  be  relieved  and  discharged  from  any 
and  all  liability  and  obligation  growing  out  of  said  contract  to  said 
<^ntractor,  and  to  the  person,  company  or  corporation  to  whom  he 
shall  assign,  transfer,  convey,  sublet  or  otherwise  dispose  of  the  same. 

The  statute  did  not  prohibit  Dove  from  subletting  the  carpenter 
work  involved  in  the  contract  in  question.  The  prohibition  is 
against  assigning,  subletting,  etc.,  the  whole  or  the  substantial  part 
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of  a  contract  entered  into  with  a  municipality,  so  as  to  pnt  it  out  of 
the  power  of  the  original  contractor  to  perform  the  same..  The 
-constrnction  contended  for  by  the  appellant  would  require  a  con- 
tractor, in  order  to  perform  a  contract  entered  into  with  a  mnnici- 
palitj  involving  a  variety  of  work,  to  do  substantially  all  of  it  by 
•day's  labor.  In  case  of  a  contract  for  the  erection  of  a  building 
<M>mplete  the  contractor  could  not  contract  for  the  steam  heating  or 
plumbing  or  for  the  painting  or  tinning,  but  every  part  which  he 
himself  could  not  perform  must  be  done  by  day's  labor. 

We  find  no  authority  bearing  upon  this  precise  proposition,  but 
we  think  the  construction  of  the  statute  contended  for  by  the  appel- 
lant is  unreasonable  and  such  as  was  not  intended  by  the  Legisla- 
ture in  the  passage  of  the  act.  It  is  evident  that  the  act  was  passed 
for  the  purpose  of  preventing  a  sort  of  brokerage  in  city  con- 
tracts ;  to  prevent  a  party  from  obtaining  a  contract  from  a  munid- 
pality  and  then  assigning  the  whole  of  it  to  someone  else,  and  thus 
jrelieve  himself  of  responsibility  in  respect  thereto.  In  the  case  at 
bar  the  usual  custom  was  pursued,  the  legality  of  which,  so  far  as 
we  are  aware,  has  never  been  questioned,  to  wit :  In  case  a  contract 
is  awarded  by  a  city  to  a  practical  mason  for  the  erection  of  a  brick 
building,  he  does  the  mason  work,  builds  the  foundation  and  erects 
the  walls,  and  sublets  the  carpenter  work  to  a  practical  carpenter,  the 
plumbing  work  to  a  plumber,  and  so  on,  always  retaining,  however, 
a  substantial  part  of  the  contract  to  be  performed  by  himself  and  all 
to  be  done  under  his  direction  and  supervision,  for  the  performance 
of  every  detail  of  which  he  is  accountably  to  the  municipality.  The 
iact  that  the  carpenter  work  upon  the  building  in  question  was  sub- 
oontracted  does  not,  under  the  facts  disclosed  by  the  evidence  in 
this  case,  constitute  a  defense  which  is  available  to  the  appellant. 

The  learned  counsel  for  the  appellant  urges  with  much  earnest- 
ness that  the  findings  of  the  learned  referee  to  the  effect  that  the 
oontractor  and  the  sub-contractor  proceeded  with  the  work  in  a 
proper  manner  and  in  good  faith  until  the  80th  day  of  August,  1899, 
when  the  appellant,  without  cause,  took  possession  of  said  building 
And  refused,  without  cause,  to  allow  them  to  complete  the  same ; 
that  at  that  time  the  mason  work  Avas  substantially  completed  and 
the  carpenter  work  nearly  completed;  that  the  appellant  was 
App.  Div.— Vol.  LXXVII.        39 
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responsible  for  the  non-oompletion  of  the  building  at  the  time  speci- 
fied in  the  contract,  and  that  said  contractors  were  at  all  times  ready 
and  willing  to  perform  said  contracts,  are  not  supported  by  evidence. 

It  is  somewhat  singular  and  perhaps  significant  that  the  appellant 
gave  no  evidence  upon  any  question  involved  in  the  findings  of  the 
learned  referee.  No  witness  was  called  by  or  on  behalf  of  the 
appellant,  and,  therefore,  the  evidence  given  on  behalf  of  the  plain- 
tifi  stands  wholly  uncontradicted.  The  case  seems  to  have  been 
tried  upon  technicalities  and  not  upon  the  merits.  The  evidence  of 
performance  is  not  altogether  satisfactory.  Precisely  what  was  done 
and  what  was  omitted  in  the  construction  of  the  building  does  not 
definitely  appear.  The  general  statement  is  made  by  the  witnesscB 
called  by  the  plaintiff  that  the  work  was  substantially  completed.  On 
cross-examination  it  was  shown  that  certain  items  of  work  were 
unfinished,  but  whether  they  were  trivial  or  important  the  appellant 
did  not  attempt  to  show,  and  it  does  not  appear. 

The  same  may  be  said  with  reference  to  the  action  of  the  appel- 
lant in  ejecting  the  contractors  from  the  building,  and  in  declaring 
the  contract  forfeited.  The  plaintiff's  witnesses  state,  in  effect,  that 
such  action  on  the  part  of  the  city  was  entirely  without  excuse,  and 
through  no  fault  of  theirs ;  that  the  building  was  not  fully  o(»n- 
pleted  by  the  first  day  of  August  solely  through  the  fault  of  the 
city,  and  because  it  failed  to  properly  heat  the  building,  which  was 
necessary  in  order  to  enable  them  to  perform  their  work,  and  that 
solely  as  a  result  of  such  failure  the  completion  of  the  building  was 
delayed  at  least  six  weeks.  Not  a  word  of  proof  is  offered  by  the 
appellant  to  controvert  the  statements  made  by  the  witnesses  called 
by  the  plaintiff.  No  explanation  is  offered  for  the  action  on  the 
part  of  the  city  in  ejecting  the  contractors  from  the  building. 

Certainly  a  defense  to  plaintiff's  alleged  cause  of  action  was  not 
established  simply  because  it  appeared  that  the  building  was  not 
completed  within  the  time  specified  in  the  contract.  If  the  failure 
to  complete  was  caused  by  the  city  or  by  its  agents,  the  contractors 
were  relieved  from  responsibility.  {Smith  v.  Wetmarey  167  N.  Y. 
239.) 

Upon  this  branch  of  the  case  it  need  only  be  added  that,  after  a 
careful  examination  of  the  evidence,  we  are  satisfied  that  it  was 
sufficient  to  support  the  findings  of  the  referee,  especially  in  view 


Digitized  by 


Google 


OCORR  &  RUaa  CO.  v.  city  of  little  falls.  611 
App.  Div.]         Fourth  Depabtubnt,  Dbcembbr  Term,  1902. 

of  the  fact  that  the  appellant  offered  bo  proof  upon  the  issues 
involved. 

The  same  may  be  said  in  respect  to  the  findings  of  the  referee 
relating  to  the  amount  of  work  done  upon  the  building  and  its 
value,  and  as  to  the  value  of  the  work  done  and  materials  furnished 
by  the  plaintiff,  by  Butler  &  Benjamin  and  by  Benjamin  as  surviv- 
ing partner,  and  the  amount  and  value  of  the  materials  made 
ready  for  use  by  them  but  not  actually  used  in  the  construction  of 
the  building  through  the  fault  of  the  appellant.  With  reference  to 
those  matters  the  evidence  is  general,  is  not  explicit,  but  again  no 
effort  is  made  by  the  appellant  to  contradict  it,  although  all  the 
facts  were  within  its  knowledge.  The  appellant  knew  just  what 
condition  the  school  building  was  in,  what  work  had  been  done, 
what  materials  had  been  furnished,  what  such  materials  were  worth; 
knew  what  remained  undone  and  what  materials  had  not  been  fur- 
nished and  which  were  called  for  by  the  contract  and  their  value  ; 
what  it  would  cost  to  have  completed  the  building  according  to  the 
contract,  but  it  did  not  deem  it  important  to  disclose  to  the  referee 
what  was  within  its  knowledge  with  reference  to  those  matters, 
and  we  must,  therefore,  assume  that  it  knew  of  no  facts  which 
would  aid  it  upon  the  trial  of  the  issues  involved. 

The  findings  of  fact  by  the  referee  being  supported  by  evidence 
should  not  be  disturbed  upon  this  appeal. 

The  production  of  the  architect's  certificate  showing  the  amount 
due  to  the  contractor  was  not  essential  in  order  to  entitle  the  plain- 
tiff to  maintain  this  action.  The  appellant  having  declared  the  con- 
tract forfeited  and  the  performance  of  the  work  thereunder  aban- 
doned,-and  having  taken  possession  of  the  building  for  the  purpose 
of  completing  the  same,  it  was  not  necessary  for  the  plaintiff  to  fur- 
nish the  certificate  of  the  architect.  {CampbeU  v.  Coonj  149  N.  Y. 
666.) 

Counsel  contends  that  the  referee  committed  reversible  error  in 
permitting  the  case  to  be  reopened  upon  plaintiff's  motion,  after  the 
evidence  had  been  closed,  and  to  receive  evidence  in  chief.  The 
motion  to  reopen  was,  under  all  the  circumstances,  addressed  to 
the  sound  discretion  of  the  referee.  ( Wright  v.  Betcsens,  133  N. 
Y.  298.)    We  think  the  discretion  was  properly  exercised  in  this 
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Our  coDclnsion  that  the  board  of  education  of  the  citj  of  Little 
Falls  isj  80  far  as  the  questions  involved  in  this  case  are  concerned, 
simply  an  agency  of  the  city,  and  was  such  agent  in  the  erection  of 
the  building  in  question,  renders  it  unnecessary  to  consider  the 
exceptions  which  were  taken  upon  the  theory  that  the  acts  of  the 
board  were  not  binding  upon  the  city,  and  that  proof  of  transaetionii 
had  with  the  board  was  inadmissible  as  against  the  city.  The 
other  exceptions  to  which  attention  has  been  called  do  not  present 
reversible  error. 

It  follows  that  the  judgment  appealed  from  should  be  affirmed, 
with  costs. 

Spring,  Wiluams  and  Hisoock,  JJ.,  concurred ;  Davt,  J.,  not 
voting. 

Judgment  affirmed,  with  costs. 


John  C.  Leogktt,  as  Executor,  etc.,  of  Minerva  P.  Stevens, 
Deceased,  Appellant,  v.  Addison  S.  Stevens,  both  Individually 
and  as  Administrator  with  the  Will  Annexed  of  William  P. 
Stevens,  Deceased,  Bespondent,  Impleaded  with  Helen  S. 
Eldridoe,  Appellant,  and  Others. 

Demurrer  —  not  mutaintd  on  a  ground  not  epeeified  therein — when  an  executor  hae 
legal  eapadty  to  eue  —  intereet  of  an  executor' e  executor  in  the  eonetruction  of 
the  original  teetator^e  will — etatement  of  a  eatue  of  action  in  equity. 

If  the  ground  of  objection  specified  in  a  demurrer  to  a  complaint  is  not  good, 
the  demurrer  cannot  be  sustained  because  of  another  defect  in  the  complaint 
not  specified  in  the  demurrer. 

The  complaint  in  an  action  brought  by  the  executor  of  Minerva  P.  Stevens, 
deceased,  against  Addison  S.  Stevens,  individually  and  as  administrator  with 
the  will  annexed  of  William  P.  Stevens,  deceased,  Helen  S.  £ldridge  and 
others,  alleged  that  William  P.  Stevens  died  leaving  him  surviving  his  wife, 
Minerva  P.  Stevens,  his  son,  Addison  S.  Stevens,  and  an  adopted  child,  Heleo 
8.  Eldridge;  that  his  will  provided:  "  Third,  I  give  my  wife,  Minerva  P. 
Stevens,  the  use  of  ten  thousand  ($10,000)  dollars  for  her  own  comfort  and 
support,  and  she  may  use  the  whole  principal  sum  of  ten  thousand  dollars, 
and  what  is  left  at  her  death,  after  all  her  debts  and  funeral  expenses  are  paid, 
shall  be  equally  divided  between  my  adopted  daughter,  Helen  S.  Eidridge, 
wife  of  Rufus  C.  Eldridge,  if  she  is  living;  if  she  has  children,  to  go  to  them; 
if  not,  to  go  to  my  nearest  akin  on  my  side.    ♦    ♦    *" 
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*'F^.  *  *  ♦  I  also  give  my  wife,  Minerva  P.  Stevens,  two  thousand 
($2,000)  dollars  in  addition  to  the  above  mentioned,  and  on  the  same  conditions 
above  mentioned,  that  is,  the  use;"  that  Addison  S.  Stevens  and  Minerva 
P.  Stevens  were  duly  appointed  administrators  with  the  will  annexed  of  the 
said  William  P.  Stevens,  deceased,  and  that,  as  such  administrators,  they  paid 
over  to  Minerva  P.  Stevens  912^000  in  property  and  securities  in  full  discharge 
of  the  legacy;  that  Minerva  P.  Stevens  died  while  there  remained  in  her  hands 
of  such  legacy,  97,000  in  securities  and  91,600  in  cash,  which  represented  the 
proceeds  of  other  sccuritiefl;  that  she  left  a  will  by  which  she  devised  all  of 
her  property  to  the  defendants  Jepson  and  appointed  the  plaintiff  sole  executor 
thereof;  that  the  plaintiff  had  duly  qualified  as  such  executor  and  had  dis- 
tributed all  of  the  property  which  had  come  into  his  hands  except  the  prop- 
erty which  had  come  to  his  testatrix  from  the  estate  of  William  P.  Stevens, 
deceased;  that  the  defendant  Addison  S.  Stevens,  claiming  as  residuary  legatee 
under  the  will  of  William  P.  Stevens,  deceased,  demanded  that  payment  be 
made  to  him;  that  the  defendant  Helen  S.  Eldridge,  also  claiming  to  be  entitled 
thereto  under  the  will  of  William  P.  Stevens,  deceased,  demanded  that  all  of 
such  property  be  turned  over  to  her;  that  the  defendants  Jepson,  claiming 
under  the  residuary  clause  of  the  will  of  Minerva  P.  Stevens,  deceased, 
demanded  that  the  property  be  paid  over  to  them,  or  that  portion  thereof 
which  consisted  of  notes  and  cash. 

The  complaint  further  alleged  that  the  plaintiff  was  unable  to  determine  to 
which  of  the  parties  he  should  pay  the  money,  and  that  he  desired  the  aid 
and  instruction  of  the  court  as  to  his  duty  in  the  premises. 

The  defendant  Addison  P.  Stevens,  both  individually  and  as  administrator  with 
the  will  annexed  of  William  P.  Stevens,  deceased,  interposed  a  demuner  to 
the  complaint  on  the  following  grounds:  "  Firtt,  That  the  plaintiff  has  no 
legal  capacity  to  sue,  in  that  he,  as  executor  of  the  will  of  Minerva  P.  Stevens, 
deceased,  has  no  interest  in  the  will  of  William  P.  Stevens,  deceased,  or  in  its 
construction,  or  in  the  distribution  of  his  estate.  Second,  That  the  said  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action." 

Held,  that  the  demurrer  should  be  overruled; 

That,  as  the  plaintiff  was  duly  appointed  executor  of  the  will  of  Minerva  P. 
Stevens,  deceased,  and  was  acting  as  such  at  the  time  of  the  commencement 
of  the  action,  he  had  legal  capacity  to  sue; 

That  the  complaint  stated  a  cause  of  action  of  which  some  court  had  cognizance, 
and  that  the  question  whether  the  equity  branch  of  the  Supreme  Court  had 
jurisdiction  was  not  raised  by  the  demurrer  interposed; 

That,  aside  from  the  form  of  the  demurrer,  the  complaint  stated  a  cause  of  action 
of  which  the  equity  branch  of  the  Supreme  Court  had  Jurisdiction; 

That  the  rule  that  an  executor  of  an  executor  has  no  interest  in  the  construcUon 
of  the  will  of  the  first  testator  does  not  apply  in  a  case  where  the  construction 
of  the  will  of  the  first  testator  is  necessary  in  order  to  enable  the  executor  of 
the  first  executor  to  discharge  the  duties  of  his  ofllce. 

Appeal  by  the  plaintiff,  John  C.  Leggett,  as  executor,  etc,  of 
Minerva  P.  Stevens,  deceased,  and  by  the  defendant  Helen  S« 
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Eldridge,  from  a  judgment  of  the  Sapreme  Court  in  favor  of  the 
defendant  Addison  S.  Stevens,  both  individaallj  and  as  administra- 
tor with  the  will  annexed  of  William  P.  Stevens,  deceased,  entered 
in  the  oflSee  of  the  clerk  of  the  county  of  Allegany  on  the  5th  day 
of  September,  1902,  upon  the  decision  of  the  court,  rendered  after 
a  trial  at  the  Allegany  Special  Term,  sustaining  said  Addison  S. 
Stevens'  demurrer  to  the  complaint 

Also  an  appeal  by  the  plaintiff,  John  C.  Leggett,  as  executor, 
etc.,  of  Minerva  P.  Stevens,  deceased,  from  an  order  bearing  date 
the  2d  day  of  September,  1902,  and  entered  in  the  office  of  the  clerk 
of  the  county  of  Allegany,  granting  the  demurring  defendant  an 
extra  allowance  of  $150. 

Sorry  K  Keller,  for  the  plaintiff,  appellant. 

FravJc  B.  Church,  for  the  appellant  Helen  S.  Eldridge. 

W.  J.  Wetherbee,  for  the  respondent. 

McLennan,  J. : 

So  far  as  material  to  note,  the  allegations  of  the  complaint  are 
that  one  William  P.  Stevens,  a  resident  of  Cuba,  Allegany  county, 
N.  Y.,  died  on  the  18th  day  of  April,  1896,  seized  and  possessed  of 
certain  real  and  personal  property,  leaving  a  last  will  and  testament 
which  was  duly  admitted  to  probate,  and  leaving  him  surviving  his 
wife,  Minerva  P.  Stevens,  and  his  son,  Addison  S.  Stevens,  his  only 
heir  at  law  and  next  of  kin,  and  the  defendant  Helen  S.  Eldridge, 
who  sustained  to  him  the  relation  of  child ;  that  Addison  S.  Stevens 
and  the  widow,  Minerva  P.  Stevens,  were  duly  appointed  adminis- 
trators with  the  will  annexed  of  the  said  William  P.  Stevens, 
deceased,  and  duly  qualified  and  entered  upon  the  discharge  of  their 
duties  as  such ;  that  they,  as  such  administrators,  fully  administered 
the  estate  of  the  deceased,  paying  all  the  debts,  all  the  legacies,  and 
the  expenses  of  administration ;  that  as  such  administrators  they 
paid  over  to  the  widow,  Minerva  P.  Stevens,  plaintiff's  testatrix, 
$12,000  in  full  discharge  of  the  legacy  for  that  amount  devised  to 
her  by  said  will ;  that  such  devise  in  the  will,  which  is  made  a  part 
of  the  complaint,  is  contained  in  the  3d  and  5th  provisions  thereof 
as  follows : 
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^'  Third.  I  give  my  wife,  Minerva  P.  Stevens,  the  use  of  ten 
thoasand  ($10,000)  dollars,  for  her  own  comfort  and  support  and 
she  may  use  the  whole  principal  sum  of  ten  thousand  dollars,  and 
what  is  left  at  her  death,  after  all  her  debts  and  funeral  expenses 
are  paid,  shall  be  equally  divided  between  my  adopted  daughter, 
Helen  S.  Eidridge,  wife  of  Buf us  C.  Eldridge,  if  she  is  living ;  if 
43he  has  children,  to  go  to  them,  if  not,  to  go  to  my  nearest  akin  on 
my  side.    *    *    * " 

"  Fifth.  *  *  *  I  also  give  my  wife  Minerva  P.  Stevens  two 
thousand  ($2,000)  dollars  in  addition  to  the  above  mentioned,  and 
on  the  same  conditions  above  mentioned,  that  is,  the  use." 

The  complaint  in  substance  alleges  that  after  such  legacies  had 
been  fully  paid  to  Minerva  P.  Stevens  by  the  delivery  to  her  of 
property  and  securities,  and  while  at  least  $7,000  of  such  securities 
were  actually  in  her  possession,  and  about  $1,600  in  cash,  the  pro-* 
ceeds  of  other  securities  delivered  to  her,  she,  on  the  27th  day  of 
June,  1901,  at  the  village  of  Cuba  in  said  county  of  Allegany,  died, 
also  leaving  a  last  will  and  testament,  which  is  also  made  a  part  of 
the  complaint,  and  by  which  she  devised  all  her  property  to  the 
other  defendants  named  respectively,  and  appointed  the  plaintiff 
sole  executor  thereof ;  such  will  was  duly  admitted  to  probate,  and  ' 
said  executor  immediately  entered  upon  the  discharge  of  his  duties 
and  took  possession  of  all  the  property  which  was  in  the  possession 
of  Minerva  P.  Stevens  at  the  time  of  her  decease. 

It  is  f  uHher  alleged  in  the  complaint,  in  substance,  that  the  plain- 
tiff, as  executor  of  the  estate  of  Minerva  P.  Stevens,  deceased,  has 
paid  all  the  debts,  has  paid  and  discharged  all  the  specific  legacies 
mentioned  in  the  will,  and  has  distributed  all  the  property  of  which 
his  testatrix  died  seized  in  accordance  with  the  terms  of  such  will, 
except  the  property  or  the  proceeds  of  the  property  which  came  to 
her  from  the  estate  of  William  P.  Stevens,  deceased,  all  of  which 
is  now  in  his  hands ;  that  as  to  such  property  the  defendant  Addison 
S.  Stevens  demands  that  tlie  same  be  paid  over  and  transferred  to 
him,  claiming  to  have  become  entitled  tliereto  as  residuary  legatee 
under  the  will  of  William  P.  Stevens,  deceased,  upon  the  death  of 
plaintiff's  testatrix  and  the  termination  of  her  life  estate ;  that  the 
defendant  Helen  S.  Eldridge  demands  that  all  of  such  property  be 
turned  over  to  her,  also  claiming  to  be  entitled  thereto  under  and 
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by  virtue  of  the  will  of  William  P.  Stevens,  deceased ;  ^*  that  the 
defendants  Enos  P.  Jepson,  Dyer  Jepson,  Andrew  Jepson  and  Lewia 
Jepson  claim  that  all  of  the  said  twelve  thousand  dollar  legacy  now 
remaining,  and  especially  the  notes  and  cash  mentioned  above  as 
exceeding  $1,500  in  value,  and  including  all  interest  which  accrued 
on  the  funds  of  the  said  legacy  up  to  the  time  of  her  death,  whether 
the  same  had  been  paid  or  not,  should  be  paid  to  them  under  the 
residuary  clause  of  her  will." 

It  is  further  alleged  in  the  complaint  that  the  plaintiff  as  executor 
"  holds  said  securities,  notes  and  money  in  trust  for  the  person  or 
persons  entitled  thereto  under  said  wills,  and  he  is  unable  to  decide 
as  to  the  rights  of  the  persons  claiming  the  same  or  some  part 
thereof,  and  cannot  safely  pay  the  same  over  to  either  or  any  of 
them,  and  therefore  desires  the  aid  and -instruction  of  this  court  as 
to  his  duty  in  the  premises ;  that  it  is  doubtful  if  the  Surrogate's 
Court  would  have  complete  jurisdiction  of  all  the  issues  presented 
by  this  action,  and  he  comes  into  this  court  under  its  equity  jurisdic- 
tion so  that  complete  justice  may  be  done  in  the  premises,  and  a 
multiplicity  of  legal  proceedings  be  avoided,  and  to  that  end  has 
made  parties  hereto  all  the  persons  interested  in  the  estate  of  both 
decedents." 

The  defendant  Addison  P.  Stevens,  both  individually  and  as 
administrator  with  the  will  annexed  of  William  P.  Stevens,  deceased,, 
demurred  to  the  complaint  on  the  ground :  ''  JPtrst.  That  the  plain- 
tiff has  no  legal  capacity  to  sue,  in  that  he,  as  executor  of  the  will  of 
Minerva  P.  Stevens,  deceased,  has  no  interest  in  the  will  of 
William  P.  Stevens,  deceased,  or  in  its  construction,  or  in  the  dis- 
tribution of  his  estate.  Second.  That  the  said  complaint  does  not 
state  facts  suflScient  to  constitute  a  cause  of  action." 

The  learned  trial  court  made  its  decision  sustaining  the  demurrer^ 
and  from  the  judgment  entered  thereon  this  appeal  is  taken. 

We  think  the  demurrer  should  have  been  overruled.  The  first 
ground  of  demurrer,  '^  that  the  plaintiff  has  no  legal  capacity  to 
sue,"  is  untenable.  The  case  of  Ward  v.  Petrie  (167  N.  Y.  301} 
must  be  regarded  as  decisive  of  this  question.  In  that  case  the 
court  clearly  pointed  out  the  distinction  between  '^  incapacity  to* 
sue"  and  insufficiency  of  facts  to  sue  upon.  The  court  said: 
^  Incapacity  to  sue  exists  when  there  is  some  legal  disability,  suck 


Digitized  by 


Google 


LEGGETT  v.  STEVENS.  617 

App.  DIy.]         Foubth  DBPARTMBirr,  December  Term,  1002. 

as  infancy  or  lunacy,  or  a  want  of  title  in  the  plaintiff  to  the  charac- 
ter in  which  he  sues.  The  plaintiff  was  duly  appointed  receiver^ 
and  has  a  legal  capacity  to  sne  as  such,  and,  hence,  could  bring  the 
defendants  into  court  by  the  service  of  a  summons  upon  them,  even 
if  he  had  no  cause  of  action  against  them.  *  ^  *  Incapacity  to- 
sue  is  not  the  same  as  insufficiency  of  facts  to  sue  upon." 

In  the  case  at  bar  the  plaintiff  was  duly  appointed  executor  of 
the  will  of  Minerva  P.  Stevens,  deceased,  and  was  acting  as  such  at 
the  time  of  the  commencement  of  this  action.  He,  therefore,  had 
legal  capacity  to  sue  as  such  and,  hence,  could  bring  the  defend- 
ants into  court  by  the  service  of  a  summons  upon  them. 

Are  the  facts  stated  in  the  complaint  sufficient  to  constitute  a 
cause  of  action  ? 

In  the  case  of  Sage  v.  Cnl/ver  (147  N.  Y.  241)  the  court  said  r 
^^  When  a  complaint  is  met  by  a  demurrer  on  the  ground  of  insuffi- 
ciency, the  question  always  is  whether,  assuming  every  fact  alleged 
to  be  true,  enough  has  been  well  stated  to  constitute  any  cause  of 
action  whatever.  *  ♦  *  The  pleading  will  be  held  to  state  all 
facts  that  can  be  implied  from  the  allegations  by  reasonable  and 
fair  intendment,  and  facts  so  impliedly  averred  are  traversable  ia 
the  same  manner  as  though  directly  stated." 

We  think  it  clear  that  the  complaint  in  the  case  at  bar  states  a 
cause  of  action  of  which  some  court  has  cognizance,  and  whether  or 
not  the  equity  branch  of  the  Supreme  Court  has  jurisdiction  or  the 
power  to  grant  the  relief  prayed  for,  or  any  relief,  is  technically 
not  raised  by  the  demurrer  interposed.  That  question  could  only 
be  raised  under  the  second  ground  of  demurrer  specified  in  sectioa 
488  of  the  Code  of  Civil  Procedure,  "  that  the  court  has  not  juris- 
diction of  the  subject  of  the  action."  It  has  often  been  held  that 
if  the  ground  of  demurrer  specified  is  not  good,  the  demurrer  cannot 
be  sustained  because  of  another  defect  in  a  pleading  not  specified, 
in  the  demurrer.  ( CaHer  v.  De  Camp,  40  Hun,  268 ;  Tovm  of 
Mount  Morris  v.  King,  77  id.  18.)  But  the  demurrer  in  this  case 
seems  to  have  been  disposed  of  by  the  learned  trial  court,  as  appears, 
by  his  memorandum  of  decision,  upon  the  theory  that  a  court  of 
equity  had  no  jurisdiction  to  grant  relief  upon  the  facts  stated  in 
the  complaint.  The  court  below  said :  ^^  I  am  of  the  opinion  that 
the  plaintiff  cannot  maintain  this  action.    It  proceeds  upon  the 
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aasumption  that  an  executor  of  an  ezecntor  is  aathorized  to  admiois- 
ter  the  estate  of  the  first  testator ^  which  is  not  the  law  of  this  State.'' 

And  after  citing  Matter  of  Moehring  (154  N.  T.  433)  and  other 
Authorities,  the  court  said:  ^^The  plaintiff  as  the  execotor  of 
Minerva  Stevens  should  proceed  to  an  accounting  in  the  Surro- 
gate's Court,  and  take  the  direction  of  that  court  as  to  the  disposi- 
tion of  this  fund." 

Without  reference  to  the  technical  form  of  the  demnrrer,  the 
-question  vrill  be  considered  whether  or  not  the  plaintiff's  complaint 
states  a  good  cause  of  action  in  equity,  and  entitles  him  to  the  relief 
demanded. 

Stripped  of  all  technicalities,  the  action  has  to  do  with  about 
$9,000  worth  of  property,  consisting  of  securities  and  of  cash,  the 
proceeds  of  securities  which  were  in  the  hands  of  plaintiff's  testatrix 
at  the  time  of  her  decease,  and  which  came  to  her  from  her  hus- 
band's estate  in  accordance  with  the  terms  of  his  will,  and  whidi 
was  paid  to  her  by  the  administrators,  in  full  discharge  of  the 
bequests  made  to  her.  By  the  terms  of  such  bequests  she  was 
•entitled  to  use  the  income  and  all  of  the  principal  ^'  for  her  own 
comfort  and  support ;  *  *  *  what  is  left  at  her  death,  after  all 
her  debts  and  funeral  expenses  are  paid,  shall  be  equally  divided," 
etc.  Under  those  conditions,  when  the  administrators  with  the  will 
annexed  of  William  P.  Stevens,  deceased,  paid  over  the  legacies  of 
$12,000  to  plaintiff's  testatrix,  they  parted  with  all  interest  in 
4sucli  fund  as  administrators,  and  they  or  the  survivor  of  them,  as 
fiuch,  had  no  power  or  authority  to  again  take  possession  of  the 
came,  and  to  distribute  what  remained  after  the  life  estate  termi- 
nated. When  the  administrators  paid  over  the  amount  of  these 
bequests  to  plaintiff's  testatrix,  they  parted  with  all  their  interest  in 
it  as  such  administrators,  and  left  the  fund  to  follow  the  course 
directed  by  the  will  of  William  P.  Stevens,  deceased.  {Smith  v. 
Van  Ostrand,  64  N.  Y.  278 ;  Matter  of  McDougaU,  141  id.  21.) 

It  vrill  be  remembered  that  the  complaint  alleges  that  the  admin- 
istrators with  the  will  annexed  ^'  thereupon  promptly  entered  upon 
the  discharge  of  their  duties  as  such,  and  the  estate  of  the  said 
William  P.  Stevens,  deceased,  was  by  them  fully  administered^  and 
all  the  expenses  of  such  administration,  all  the  debts  owing  by  the 
said  William  P.  Stevens,  and  all  the  legacies  set  forth  in  his  wiU 
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were  fnllj  discharged  and  paid,  and  particularly  the  sum  of  twelve 
thousand  dollars  (less  the  transfer  tax  thereon)  was  on  or  about  the 
Ist  day  of  May,  1896,  fully  paid  over  to  said  Minerva  P.  Stevens  by 
the  said  Addison  S.  Stevens,  as  administrator  with  the  will  annexed, 
in  full  discharge  of  the  legacy  of  that  amount  to  her,  and  that  such 
payment  was  made  in  notes,  bonds  and  mortgages." 

Upon  such  payment  being  made,  as  alleged  in  the  complaint 
Minerva  P.  Stevens  became  trustee  for  the  remaindermen  of  the 
fund  during  the  continuance  of  her  life.  {Matter  of  Ungrich^  48 
App.  Div.  594 ;  affd.,  166  N.  Y.  618.)  And  upon  her  death  her 
•executor  became  chaif;6d  with  the  duties  of  such  trustee. 

The  counsel  for  the  respondent  urges  that  Minerva  P.  Stevens 
could  only  have  possession  of  the  $12,000  fund  as  one  of  the  admin- 
istrators, but  the  trouble  with  such  contention  is  that  whatever  the 
fact  may  be,  the  complaint  alleges  that  it  was  paid  over  to  her  in 
discharge  of  her  legacy,  and,  if  paid  as  alleged,  it  could  never  again 
vest  in  the  administrator. 

The  rule  is  well  settled,  as  stated  by  the  learned  trial  court,  that 
an  executor  of  an  executor  is  not  authorized  to  administer  the  estate 
of  the  first  testator,  and  such  executor  has  no  interest  in  the  con- 
struction of  the  will  of  such  first  testator.  This  is  true  unless  such 
construction  be  necessary  in  order  to  enable  such  executor  to  dis- 
charge the  duties  of  his  office. 

Such  is  precisely  the  case  at  bar.  The  plaintiff  states  in  his  com^ 
plaint,  in  substance,  that  he  has  about  $9,000  in  his  possession, 
property  left  by  his  testatrix;  that  different  parties  are  claiming 
such  property  or  money,  each  claiming  to  own  the  same ;  one  by 
virtue  of  the  will  of  William  P.  Stevens,  deceased ;  another  by 
virtue  of  the  same  will,  and  others  by  virtue  of  the  will  of  his  testa- 
trix, and  by  reason  of  such  divers  claims  he  states  that  he  is  unable 
to  determine  to  whom  the  funds  so  held  by  him  should  be  paid,  and 
he  asks  the  instruction  of  a  court  of  equity. 

Addison  S.  Stevens,  the  surviving  administrator  of  William  P. 
Stevens,  deceased,  has  no  claim  upon  the  fund  as  such  adminis- 
trator. He  simply  stands  in  the  place  of  an  individual,  and  may 
properly  claim  that  as  an  individual  remainderman  he  is  entitled  to 
have  such  fund  paid  to  him.  In  order  to  determine  which  of  the 
claimants  are  entitled  to  the  fund  it  will  be  necessary  to  construe 
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the  will  of  William  P.  Stevens,  deceased,  and  when  that  is  deter- 
mined the  fand  will  be  paid  to  them,  and  not  to  the  administrators 
or  the  surviving  administrator  for  distribution.  A  conrt  of  equity 
is  the  proper  tribunal  to  settle  these  conflicting  claims,  and  the 
plaintiff  ought  not  to  be  put  to  the  hazard  of  paying  to  one  claimant 
as  against  another,  except  under  the  advice  and  direction  of  the 
court. 

It  is  urged  that  the  plaintiff  should  proceed  to  an  accounting  in 
Surrogate's  Court,  and  take  the  direction  of  that  court  as  to  the  dis- 
position of  the  funds  in  his  hands.  We  think,  to  say  the  least,  that 
the  authority  of  the  surrogate  to  adjust  the  entire  controversy 
between  the  parties  to  this  action  is  doubtful,  but  without  passing 
upon  that  question,  as  it  is  not  in  any  manner  raised  by  the 
demurrer,  we  think  that  a  court  of  equity  has  ample  power  to 
adjust  all  the  matters  in  dispute  between  the  parties,  and  that  the 
plaintiff  is  entitled  to  its  advice  and  instruction  with  reference  to  the 
disposition  of  the  funds  in  his  hands,  referred  to  in  the  complaint 

The  conclusion  is  reached  that  the  phuntiff  has  legal  capacity  to 
sue ;  that  the  facts  stated  in  the  complaint  are  sufficient  to  consti- 
tute a  cause  of  action,  and  it  follows  that  the  judgment  sustaining 
the  demurrer  should  be  reversed,  with  costs  of  this  appeal,  with 
leave,  however,  to  the  defendant  to  answer  the  complaint  within 
twenty  days  upon  payment  of  the  costs  of  this  appeal.  Having 
reached  this  conclusion,  it  follows  that  the  order  for  the  extra  allow- 
ance should  also  be  reversed. 

Adams,  P.  J.,  Wiluahs  and  Hiscock,  JJ.,  concurred ;  Spring, 
J.,  not  voting. 

Judgment  and  order  reversed  and  demurrer  overruled,  with  costs^ 
with  leave  to  the  defendants  to  withdraw  demurrer  and  answer  upon 
payment  of  the  costs  of  the  demurrer  and  of  this  appeal. 


Digitized  by 


Google 


STIRLING  V.  KELLEY.  621 

App.  Div.]         Fourth  Department,  December  Term,  1902. 

Catherine  Stirling,  ReBpondent,  v.  Bridget  Eellet,  Individuallj 
and  as  AdininiBtratrix,  etc.,  of  Patriok  Kelley,  Deceased, 
and  Others,  Defendants,  Impleaded  with  Matthias  J.  Kelley, 
Appellant. 

Wttnsas  —  right  of,  to  explain  tettimony  previotuiy  giwn  by  him  —  when  it  doe$  not 
involve  a  pereonal  transaction  with  a  decedent  — form  of  question. 

In  an  action  brought  by  an  heir  at  law  of  an  intestate  to  partition  property  of 
which  the  intestate  died  seized,  one  of  the  defendants,  a  son  of  the  intestate, 
alleged  that  he  and  his  father  had  been  copartneis.  and  that  the  real  property 
in  question  was  a  part  of  the  copartnership  property. 

Upon  the  trial  it  appeared  that  in  a  prior  action  brought  to  foreclose  a  mechanic's 
lien  against  the  property  both  the  intestate  and  his  son  were  witnesses,  and 
that  the  son  testified  that  the  premises  belonged  to  his  father,  and  that  he  was 
working  for  him.  The  son  was  thereupon  placed  upon  the  stand,  and  after 
his  attention  had  been  directed  to  the  testimony  given  by  him  in  the  former 
action  he  was  asked  if  he  had  "anything  to  say  in  explanation  of  that  stI- 
dence."  The  question  was  excluded  upon  the  ground  that,  as  the  intestate 
was  present  in  court  at  the  time  the  testimony  in  question  was  given,  the  wit- 
ness was  disqualified  by  section  829  of  the  Code  of  Civil  Procedure  from  giv- 
ing any  explanation  thereof. 

BM,  that  the  exclusion  of  the  explanatory  evidence  was  erroneous,  as  the  testi- 
mony given  by  the  witness  on  the  former  trial  involved  no  communication 
between  the  witness  and  bis  father,  and  also  because  it  is  a  general  principle  of 
evidence  that  when  the  preceding  testimony  of  a  witness  has  been  received  in 
evidence  it  is  always  subject  to  explanation  by  him; 

That  the  fact  that  the  witness'  counsel  did  not  indicate  the  character  of  his  pro- 
posed explanation  did  not  warrant  the  exclusion  of  the  evidence. 

Appeal  bj  the  defendant,  Matthias  J.  Kelley,  from  an  order  of 
the  Supreme  Court,  made  at  the  Erie  Trial  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  Erie  on  the  10th  day  of  May,  1902, 
denying  said  defendant's  motion  to  set  aside  the  verdict  of  a  jury  in 
favor  of  the  plaintiff  and  for  a  new  trial  made  upon  the  minutes. 

Harry  D,  WilUama^  for  the  appellant. 

A%tgust  Becker,  for  the  respondent. 

Spbino,  J. : 

The  action  is  partition  brought  by  one  of  the  heirs  at  law  of  Pat- 
rick Kelley,  deceased,  intestate,  for  the  division  of  several  tracts 
of  valuable  real  estate  in  the  city  of  Buffalo. 
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The  appellant,  Matthias  J.  Kellej,  a  son  of  the  decedent^ 
answered,  asserting  that  he  and  his  father  had  been  copartners  in 
business  for  many  years  and  that  the  real  estate  in  qnestion  was 
purchased  from  the  avails  and  profits  of  this  copartnership  and 
with  the  understanding  that  while  the  title  was  taken  in  the  father, 
it  was  embraced  within  their  copartnership,  and  that  an  undivided 
one-half  thereof  belonged  to  the  son,  and  asked  for  an  accounting 
and  a  partition  of  said  lands  in  recognition  of  said  copartnership. 
The  controversy,  therefore,  centered  around  the  issue  as  to  the 
existence  of  this  copartnership,  and  it  involved  a  fair  question  of 
fact  which  was  submitted  to  the  jury  upon  a  specific  written 
question. 

It  appeared  that  in  1877  one  Higham,  a  contractor,  had  erected 
a  building  upon  the  Kelley  premises,  and  in  an  action  to  enforce 
a  mechanic's  lien  tiled  by  him,  both  Eelley  and  his  son  were  wit- 
nesses. The  testimony  given  by  the  former  upon  that  trial  was 
received  in  evidence  witliout  objection,  wherein  he  stated  that  he 
owned  a  part  of  the  property  in  suit.  The  testimony  given  by 
the  son  in  that  case  was  also  received,  in  which  he  testified  tliat 
these  premises  belonged  to  his  father ;  that  the  father  owned  the 
grocery  and  that  he,  the  son,  was  working  for  him.  The  appellant 
was  thereupon  placed  upon  the  stand,  and  after  his  attention  had 
been  directed  to  this  testimony  he  was  asked  if  he  had  *^  anything 
to  say  in  explanation  of  that  evidence."  This  was  objected  to  and 
excluded  upon  the  ground  that  the  witness  was  disqualified  from 
giving  any  explanation,  under  section  829  of  the  Code  of  Civil 
Procedure,  as  his  father  was  present  in  court  at  the  time  that  evi- 
ence  was  given. 

We  think  the  objection  is  untenable.  The  testimony  was  given 
in  a  public  trial  and  involved  no  communication  between  the 
father  and  the  son.  Beyond  that,  it  is  a  general  principle  of  evi- 
dence that  when  a  witness'  preceding  testimony  or  declaration  has 
been  adduced,  it  is  always  subject  to  explanation  by  him.  {JTay 
V.  Curley,  113  N.  Y.  576.) 

In  this  case  the  witness  may  perhaps  have  been  able  to  weaken 
the  force  of  the  damaging  testimony  and  he  was  not  prohibited 
from  so  doing  by  section  829  of  the  Code,  unless  the  explanation 
sought  involved  a  personal  transaction  or  communication  with  the 
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decedent.  {Lewis  v.  Merritt^  98  N.  Y.  206 ;  Merritt  v.  CampbeUy 
79  id.  625  ;  Sanford  v.  Sanfordj  5  Lans.  486 ;  MarkeU  v.  Bensony 
55  How.  Pr.  360 ;  Howe  <fe  Hurmael  v.  Schweinherg^  4  Misc.  Kep. 
73 ;  23  N.  Y.  Sapp.  607.) 

The  fact  that  the  counsel  for  the  appellant  did  not  indicate  the 
character  of  his  proposed  explanation  did  not  warrant  the  exclusion 
of  this  evidence.  {Hopler  v.  Hunter  Arms  Co.^  64  App.  Div. 
80-83.) 

That  objection  was  not  suggested  either  bv  court  or  counsel  at 
the  trial.  The  only  criticism  offered  by  the  counsel  for  the  plain- 
tiff upon  the  trial  was  that  the  witness  was  incompetent  under  sec- 
tion 829  of  the  Code,  and  that  was  the  only  ground  upon  which  its 
exclusion  was  based. 

We  cannot  say  the  exclusion  of  this  evidence  was  not  harmful  to 
tlie  appellant.  The  court  in  his  charge  laid  much  stress  upon  this 
testimony  of  the  appellant  in  the  case  of  Highcmi  v.  Kdley^  wherein 
he  stated  that  he  was  not  in  copartnership  with  his  father  in  the 
grocery  business  but  worked  for  him.  The  court  characterized 
these  statements  as  '^an  important  bit  of  evidence"  and  a  ^^ strong 
circumstance  against  his  contention "  upon  this  trial,  and  called 
attention  to  the  fact  that  they  were  given  under  oath,  commenting 
at  considerable  length  upon  the  testimony  and  its  importance.  This 
testimony  must,  therefore,  have  had  weight  with  the  jury.  "While 
it  may  not  occur  to  us  just  what  satisfactory  explanation  could  be 
made  to  deaden  the  sting  of  this  important  evidence,  yet  appellant 
ought  to  have  been  given  that  opportunity,  within  reasonable  limits, 
and  assuming  that  he  violated  no  rule  of  evidence. 

Adahs,  p.  J.,  McLennan,  Williams  and  Hisoock,  JJ.^ 
concurred. 

Order  reversed  and  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  event,  upon  questions  of  law  only,  the  facts  having  been 
examined  and  no  error  found  therein. 
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Babbara    Soheib,  as  Administratrix,  etc.,    of    Joseph    Scheir, 
Deceased,  Bespondent,  v.  William  C.  A.  Quikin,  Appellant. 

Jfefiiffenee — employee  qf  a  tannery  faUing  into  a  tat — ruk  incident  to  the  fruit- 
neee —  an  olffeetion  that  a  drfenee  wte  not  pleaded  ie  not  firet  acaiUMeon  appeal 
— proof  (f  freedom  from  eontrUnUory  negligence  —  dedamiione  e^ter  the  accident 
otretgestn. 

In  AQ  action  to  recover  damages  resulting  from  the  death  of  the  plaintiff's  iatei- 
tste,  it  appeared  tliat  the  defendant  operated  a  tannery  and  that  he  maintained 
therein  a  series  of  cooling  vats  into  which  superheated  tanning  liquor  was  con- 
veyed from  time  to  time  by  means  of  a  troagh  called  a  pump  log;  that  the 
series  of  vats  extended  in  a  northerly  and  southerly  direction  and  that  the 
pump  log  was  placed  on  top  of  the  vats  and  a  few  inches  from  the  westerly 
side  thereof;  that  extending  along  the  series  of  vats,  a  little  east  of  the  center 
thereof,  was  a  staying  timber  used  to  bind  the  partitions  of  the  vats  together; 
that,  for  the  purpose  of  providing  the  employee  in  charge  of  the  vats  with  a 
platform  upon  which  to  stand  while  driving  plugs  into  the  bottom  of  the  vats, 
a  plank  had  been  placed  on  top  of  the  vats  extending  from  the  staying  timber 
to  the  pump  log. 

It  further  appeared  tiiat  on  the  day  of  the  accident  the  intestate,  who  was  an 
experienced  employee  of  the  defendant,  was  notified  to  take  charge  of  one  of 
the  cooling  vats  which  had  been  filled  with  the  superheated  tanning  Uquor,  and 
that,  in  some  undisclosed  manner,  he  feU  into  the  vat;  tiiat  he  ran  into  a  bofler 
house  about  seventy  feet  away  and  called  out  to  a  co-employee,  "  Oh,  George 
I  am  scalded,  the  plank  slipped  off  and  throwed  me  in." 

1^0  one  saw  the  accident  and  there  was  no  direct  proof  showing  precisdy  how  it 
occurred.  There  was  testimony,  however,  given  by  men  who  went  to  the 
place  of  the  accident  immediately  after  Its  occurrence,  tending  to  show  that 
the  westerly  end  of  the  plank  was  in  the  vat;  that  the  other  end  rested  on  the 
staying  timber  and  that  the  liquid  was  spattered  upon  the  plank,  pump  log 
and  partition. 

Bild,  that,  assuming  that  there  was  sufficient  evidence  to  show  that  the  intestate 
was  upon  the  plank  when,  in  some  manner,  it  fell  into  the  liquor,  carrying  him 
along  with  it,  the  plaintiff  was  not  entitled  to  recover;       • 

That  the  risk  of  falling  into  the  vat  while  standing  upon  the  plank  was  an  inci- 
•  dent  of  the  intestate's  employment  and  was  assumed  by  him; 

That  the  objection  that  the  defendant  had  not  pleaded  as  a  defense  the  assump- 
tion of  the  risk  by  the  intestate  could  not  be  taken  for  the  first  time  upon 
appeal; 

That,  in  the  absence  of  testimony,  either  direct  or  inferential,  that  the  intes- 
tate had  exercised  the  caution  which  the  conditions  demanded  of  him,  it  could 
not  be  said  that  the  plaintiff  had  shown  that  the  intestate  was  free  from  contribu- 
tory negligence; 

That  the  declaration  made  by  the  intestate  to  his  co-employee  after  falling  into 
the  vat  was  competent  as  part  of  the  ree  geeta; 
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That,  in  order  to  make  such  a  declaration  competent,  it  must  bear  a  close  relation 
to  the  principal  transaction  and  must  be  a  spontaneous  exclamation  or  an  out- 
burst of  feeling  and  not  a  mere  narration  of  a  past  event. 

Appeal  bj  the  defendant,  William  C.  A.  Quirin«  from  a  judg- 
ment of  the  Snpreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Cattaraugus  on  the  20th  day  of 
June,  1902,  upon  the  verdict  of  a  jury  for  $2,750,  and  also,  as 
•stated  in  the  notice  of  appeal,  from  an  order  denying  the  defend- 
ant's motion  for  a  new  trial  made  upon  the  minutes. 

The  order  denying  the  new  trial  does  not  appear  in  the  record. 

Fred  L,  Eatouj  for  the  appellant. 

W.  D.  Parker^  for  the  respondent. 

Spring,  J. : 

The  plaintiff's  intestate,  an  employee  of  the  defendant,  on  the  5th 
of  January,  1901,  fell  into  a  vat  of  boiling  liquid,  receiving  inju- 
ries which  resulted  in  his  death,  and  which  are  the  basis  of  the 
present  cause  of  action.  The  defendant  owned  and  operated  a  tan- 
nery in  the  town  of  Olean,  Cattaraugus  county.  Plaintiff's  intestate 
had  been  in  his  employ  for  three  years  and  was  consequently  familiar 
with  the  work  in  which  he  was  engaged  at  the  time  he  sustained 
the  injuries  complained  of.  A  brief  sketch  of  the  construction  of 
the  defendant's  plant  and  of  the  surroundings,  so  far  as  pertinent, 
may  be  useful  to  a  better  appreciation  of  the  situation.  The  defend- 
ant's tannery  is  a  large  industry  and  the  tan  bark  is  ground  up  and 
water  poured  in  upon  it  in  large  tanks.  In  a  false  bottom  of  each 
tank  are  steam  pipes  which  heat  the  liquid  to  a  very  high  tempera- 
ture. There  are  a  series  of  thirteen  vats  uniform  in  size  and  con- 
istrnction,  abutting  upon  these  large  tanks.  Each  of  these  vats, 
which  ai*e  called  cooling  vats,  is  eighteen  feet  long,  about  nine  feet 
w^ide,  and  four  and  one-half  feet  in  depth.  They  are  separated  by 
partitions  made  of  two-inch  planks,  and  the  thirteen  vats  thus  joined 
together  extend  in  a  northerly  and  southerly  direction ;  but  each 
individual  vat  is  longest  east  and  west.  The  hot  liquid  from  the 
tanks  is  let  into  these  vats  through  a  trough  made  of  two-inch 
planks  called  a  pump  log,  the  inside  measurement  of  which  is  about 
oight  inches  each  way.  This  log  extends  along  close  to  the  westerly 
«ide  and  on  the  top  of  these  cooling  vats,  and  the  top  of  the  pump 
App.  Dit.— Vol.  LXXVII.        40 
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log  is  about  flush  with  the  top  of  the  vats  and  a  few  inches  from  the 
westerly  side.  There  are  holes  in  the  pump  log  through  which  the 
liquor  runs  into  the  several  vats  and  which  are  plugged  when  not  in 
use  or  when  it  is  desired  to  stop  the  flow  of  the  liquid.  In  the  botr 
torn  of  each  vat  are  also  logs  or  pipes  through  which  the  liquid  when 
cooled  is  run  off  into  other  vats.  Along  the  westerly  or  long  side 
and  about  nine  inches  below  the  top  of  the  vats  was  a  walk  separat- 
ing them  from  the  leeching  vats.  These  cooling  vats  were  covered 
by  a  shed  or  roof. 

The  injuries  to  the  decedent  were  inflicted  by  his  falling  into 
vat  No.  1,  which  is  the  southerly  of  this  series  of  vats.  There  are 
three  holes  in  the  conduits  in  the  bottom  of  tank  No.  1  in  which 
plugs  are  inserted  when  the  vat  is  being  filled  with  liquid.  There 
is  a  long  handle  attached  to  these  plugs  reaching  to  the  top  of  the 
vat  so  that  it  can  be  manipulated  when  the  vat  is  filled.  These  vats 
are  not  all  filled  with  the  hot  liquid  at  the  same  time,  but  the  -same 
pipes  are  used  to  empty  all  of  the  vats.  When  the  liquor  from  one 
tank  is  permitted  to  run  out,  it  is  claimed  it  will  sometimes  loosen 
by  pressure  the  plugs  in  the  other  tanks,  and  the  employee  who 
looks  after  them  is  then  compelled  to  tighten  them  with  a  mallet. 
The  holes  at  the  bottom  of  tank  No.  1  are  situated  close  up  to  the 
partition  between  that  vat  and  the  one  adjoining  on  the  north.  One 
is  near  the  westerly  side  of  the  vat,  the  other  about  two  feet  east- 
erly, and  the  remaining  one  still  further  along  two  feet.  There  is 
some  dispute  as  to  the  manner  in  which  these  plugs  are  tightened. 
Evidence  was  produced  on  the  part  of  the  plaintiff  from  which  it 
appears  that  a  man  in  using  the  mallet  would  stand  with  one  foot 
on  the  pump  log  and  the  other  on  the  staves  or  planks  which  com- 
pose the  partition  between  the  two  vate.  It  appears  also  that  there 
is  a  stick  of  timber  about  eight  by  four  inches  extending  along  these 
vats  which  is  used  to  bind  or  tie  the  partitions  together  so  that  they 
will  not  topple  over.  This  staying  timber  is  a  little  east  of  the 
center  of  these  vats.  The  proof  shows  that  a  plank  was  placed 
from  this  tie  timber  to  the  upper  pump  log  upon  which  the  employee 
stood  and  drove  down  the  easterly  plug  whenever  it  became 
loosened. 

The  theory  of  the  complaint  in  this  action  is  that  the  decedent 
was  in  the  act  of  driving  a  plug  in  the  upper  pump  log  ^'  for  tlie 
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purpose  of  shutting  off  the  flow  thereof  into  one  of  said  vats" 
when  he  was  precipitated  into  the  vat.  The  action,  however,  was 
tried  against  the  protest  of  the  defendant  upon  the  assumption  that 
Scheir,  the  intestate,  was  upon  the  plank  driving  the  plug  into  one 
of  the  lower  conduits  when  the  plank  slipped  into  the  vat,  carrying 
him  down  with  it. 

We  do  not  give  to  this  variance  the  substantial  effect  assigned  to 
it  by  the  counsel  for  the  appellant.  In  any  event  the  charge  is 
that  the  accident  occurred  by  the  slipping  or  the  falling  of  the 
plank  while  the  intestate  was  standing  upon  it  driving  or  handling  a 
plug.  If  the  master  was  liable  at  all  under  the  rule  requiring  him 
to  furnish  to  this  workman  a  suitable  appliance  to  carry  on  the  work 
it  is  not  of  especial  significance  just  what  particular  act  the  employee 
was  performing  when  the  plank  slipped  if  he  was  within  the  range 
of  his  employment. 

On  the  day  of  the  accident  this  vat  No.  1  had  been  cleaned  of 
sediment,  and  the  superheated  liquor  was  run  into  it,  and  Scheir  was 
notified  to  take  charge  of  it,  which  was  his  ordinary  duty.  The  vat 
was  about  filled  when  in  some  manner,  which  does  not  appear,  he 
fell  into  this  hot  liquor.  He  ran  into  a  boiler  house  about  seventy 
feet  away  and  called  out  to  a  co-employee,  "  Oh,  George,  I  am 
scalded,  the  plank  slipped  off  and  throwed  me  in."  No  one  saw 
the  accident  and  there  is  no  direct  proof  showing  precisely  how  it 
occurred.  There  was  proof  adduced  by  men  who  went  to  the  place 
of  the  accident  immediately  upon  its  occurrence  showing  that  the 
westerly  end  of  the  plank  was  in  the  vat,  the  other  end  resting  on 
the  tie  beam,  and  that  the  liquid  was  spattered  about  upon  the  plank, 
pump  log  and  partition.  There  may  be  sufficient,  therefore,  to  show 
that  the  decedent  was  upon  this  plank  when  in  some  manner  it  fell 
into  the  liquor,  carrying  him  along  with  it. 

Assuming  this  to  be  so,  we  think  it  quite  clear  that  the  plaintiff 
was  not  entitled  to  recover.  He  was  very  familiar  with  the  sur- 
roundings. He  had  used  this  plank  very  often.  There  is  no  pre- 
tense that  it  was  not  long  enough  to  reach  safely  from  the  tie  timber 
to  the  pump  log.  While  standing  over  this  hot  liquid  with  the 
escaping  steam  is  a  dangerous  employment,  yet  its  hazard  was  an 
incident  to  the  business  and  was  as  well  known  to  Scheir  as  to  the 
defendant.    It  required  no  scientific  knowledge  to  see  how  the 
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plank  was  placed  and  that  care  and  cantion  must  be  exercised  to 
prevent  an  accident.  It  is  one  of  the  class  of  accidents  which  are 
frequent  in  dangerous  employments  about  manufacturing  establish- 
ments and  which  occur  to  the  most  experienced  employee.  In  tact, 
the  very  familiarity  of  the  intestate  with  this  business  may  have 
lulled  him  into  the  security  which  is  tantamount  to  carelessness. 

The  answer  itself  does  not  set  forth  the  defense  of  assumption  of 
risk  by  Scheir.  {Dowd  v.  iT.  F.,  O.  db  W.  Ry.  Co.,  170  K  T. 
459.)  The  facts,  however,  all  came  out  upon  the  trial  without  any 
objection,  and  the  question  of  this  defect  in  the  answer  was  not 
raised.  Had  it  been,  an  opportunity  would  probably  have  been 
given  to  amend  the  answer  upon  such  terms  as  would  have  been 
proper.  We  think  it  is  too  late  upon  this  appeal  to  raise  this  objection. 
{KUkin  V.  N.  T.  C.  ci  H.  li.  R.  R.  Co.,  76  App.  Div.  529.) 

Nor  do  we  think  the  plaintiff  has  met  the  affirmative  obligation 
imposed  upon  her  of  showing  freedom  from  carelessness  on  the 
part  of  the  intestate.  Where  death  results  from  injuries  and  where 
there  are  no  eye  witnesses  of  the  transaction  there  is  a  relaxation  in 
the  proof  required,  but  the  burden  of  establishing  the  absence  of 
contributory  negligence  still  remains  unshaken.  {Pruey  v.  N,  JT. 
C  i&  H.  R.  R.  R.  Co.,  41  App.  Div.  158 ;  affd.,  166  N.  Y.  616,  and 
cases  cited.)  We  are  entirely  in  the  dark  as  to  the  situation  of  the 
plank  or  what  caused  it  to  slip  or  fall.  There  is  no  pretense  that  it 
was  broken  or  defective.  If  too  close  to  the  edge  of  the  pump  log, 
the  decedent  should  have  observed  it.  If  it  slipped  because  the  tie 
timber  and  log  were  wet  with  steam,  ordinary  caution  called  upon 
him  to  appreciate  that  danger.  He  knew  that  in  cold  weather  in 
this  open  shed,  steam  or  vapor  would  rise  from  this  hot  liquor. 
The  point  is,  it  was  for  the  plaintiff  to  show  by  direct  testimony  or 
as  a  fact  fairly  deducible  from  the  surrounding  and  complemen- 
tary facts  that  Scheir  exercised  the  caution  which  the  conditions 
demanded.  We  are  left  wholly  to  speculation  or  conjecture  upon 
this  aspect  of  the  case,  for  the  inferences  do  not  enlighten  us. 

We  think  the  declaration  made  by  Scheir  to  the  engineer  in  the 
engine  room,  stating  that  he  was  scalded  and  that  the  plank  slipped 
throwing  him  in,  was  competent.  This  engine  room  was  sixty  or 
seventy  feet  from  the  vat,  and  Scheir  ran  there  in  intense  pain  and 
spontaneously  cried  out  as  stated.     This  was  closely  connected 
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with  the  transaction  and  was  the  natural  exclamation  of  a  man  in 
great  agony  and  suffering  and  we  think  it  may  be  said  to  be 
part  of  the  res  gestcB.  It  is  very  diflScult  to  enunciate  any  principle 
from  the  authorities  on  this  subject  which  will  fit  every  case.  In 
order  to  make  a  declaration  of  this  kind  competent  it  seems  to  be 
settled  that  it  must  bear  a  close  relation  to  the  principal  transaction 
and  that  it  must  be  a  spontaneous  exclamation,  an  outburst  of  the 
feelings,  and  not  a  mere  narration  of  a  past  event.  In  WaMele  v. 
JT.  Y.  a  <fe  IT.  B.  B.  B.  Co.  (95  N.  Y.  274)  there  is  an  elaborate 
discussion  of  the  authorities,  and  the  declaration  in  that  case  was 
held  to  be  incompetent,  but  it  occurred  some  time  after  the  transaction 
and  was  a  narrative  of  how  it  occurred.  There  was  nothing  ejacu- 
latory  or  involuntary  in  the  statement,  and  we  think  the  case  is 
clearly  distinguishable  from  the  present  one.  In  Patterson  v. 
ITochster  (38  App.  Div.  398)  the  decedent  was  injured,  as  it  was 
claimed,  by  falling  in  an  open  coal  hole  upon  the  defendant's 
premises.  She  turned  to  a  person  accompanying  her  and  screamed 
out :  "  My  God  *  *  *  my  leg  is  in  the  scuttle-hole  and  it  is 
broke."  It  was  held  in  that  case  that  the  testimony  was  competent 
as  part  of  the  res  gestcSy  but  as  there  was  no  other  evidence  in  sup- 
port of  the  statement  that  the  coal  hole  was  insecurely  covered 
a  verdict  could  not  be  based  wholly  upon  that  declaration.  In  the 
present  case  there  is  considerable  evidence  tending  to  support  the 
statement  of  Scheir  that  the  plank  slipped  precipitating  him  into 
the  hot  liquor.  "While  the  question  is  not  entirely  free  from  doubt, 
we  think  the  evidence  was  so  closely  connected  with  the  occurrence 
that  it  was  competent. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

Adams,  P.  J.,  Williams,  Hiscock  and  Davy,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  event  upon  questions  of  law  only,  the  facts 
having  been  examined  and  no  error  found  therein. 


KoTE.— The  rest  of  the  cases  of  this  term  will  be  found  in  the  next  volainey 
78  App.  Div.— [Rep. 
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Betsey  Stewart,  Respondent,  t.  Clifford  A. 
Dunn,  Appellant.— Judgment  reversed  and 
new  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  oTent.— Appeal  from  a  Judg* 
ment  of  the  Supreme  Court,  entered  in  the 
county  clerk's  ofldce  of  Orleans  county  No- 
rember  10,  1901,  upon  the  decision  of  the 
court  rendered  alter  a  trial  at  SpeciiJ 
Term.— 

Willi AMB,  J.:  The  ludgment  should  be  re- 
▼ersed  and  a  new  trial  granted,  with  costs  to 
the  appellant  to  abide  cTent.  The  action 
was  brought  to  set  aside  a  deed  to  the  appel- 
lant made  by  the  respondent  (her  husband 
joining  with  her  in  the  deed)  on  the  ground 
of  fraud  in  procuring  the  same,  and  for  an 
accounting  as  to  rents  and  profits.  The  re- 
spondent and  her  husband  were  old  iteople, 
about  eighty  years  of  age.  The  appellant 
was  a  grandson.  The  deed  was  given  in 
April,  1900,  and  conveyed  a  farm  of  some 
ninety  acres  in  Gktlnes,  Orleans  county,  sub- 
ject to  a  mortgage  thereon  of  Sl,100,  which 
appellant  agreed  to  pay.  The  deed  con- 
tained clauses  requiring  the  appellant  to  do 
all  the  work  on  the  farm,  and  keep  the  build- 
ings and  fences  in  repair  during  the  lifetime 
of  the  respondent  and  her  husband,  and  to 
care  for,  support  and  maintain  them,  fur- 
nish clothing,  medical  attendance  and  nurs- 
ing, suitable  and  proper  In  their  station  in 
life,  and  furnish  them  with  horse,  harness 
and  buggy,  and  care  for  the  same,  etc.,  and 
providing  that  appellant  should  not  sell  or 
dispose  <»  the  property  during  the  lifetime 
of  respondent  and  her  husband  or  the  sur- 
TiTor  of  them,  and  would  erect  a  monument 
on  their  cemetery  lot,  and  finally  stating  the 
intention  of  the  parties  to  be  that  the  ap- 
pellant should  care  for.  maintain,  clothe 
and  support  the  respondent  and  her  hus- 
band until  their  death  as  members  of  his 
fiamlJiy,  in  a  manner  fitting,  suitable  and 
proper  for  their  station  in  life,  and  upon  the 
death  of  the  survivor  the  property  should 
belong  to  the  appellant.  These  provisions 
in  the  deed  and  that  for  the  pavment  of  the 
SI,  100  mortgage  constituted  the  considera- 
tion for  the  transfer  of  the  property.  Re- 
spondent's husband  is  now  dead.  The  allega- 
tions in  the  complaint  were,  in  brief,  that 
the  giving  of  the  deed  was  procured  by  false 
and  fraudulent  statements  made  by  the 
appellant  and  his  a^ent;  that  it  was  merely 
a  contract  relative  to  the  working  and  man- 
agement of  the  farm;  that  the  respondent 
relied  on  and  believed  such  statements  when 
she  executed  the  deed,  and  that  it  was  not 
read  by  or  to  her  and  she  did  not  know  It 
was  a  deed  of  the  property.  There  was  a 
full  examination  upon  the  trial  of  the  re- 
spondent and  her  husband,  and  the  appel- 
lant and  his  so-called  agent,  Dibble,  and  of 
Dibble's  wife  (who  was  the  mother  of  ap- 
pellant, and  the  daughter  of  respondent  and 
her  husband),  as  to  the  negotiations  back 
and  forth  resulting  in  the  giving  of  the  deed. 


The  trial  court  found  there  was  no  fraud 
practiced  upon  the  respondent  and  her  hus- 
band, but  that  they  did  not  imderstand  that 
a  deed  was  being  given,  and  it  was  given 
through  inadvertence  and  mistake,  and  for 
that  reason  directed  judgment  setting  It 
aside,  llie  court  very  fairly  states  the 
main  facts  appearing  from  the  evidence 
in  the  decisloo,  viz.:  '*At  the  time  of  the 
execution  and  delivery  of  said  deed  of 
conveyance  to  the  said  defendant  Clifford 
A.  Dunn,  and  for  many  years  prior  thereto, 
the  plaintiff  had  been  the  owner  of  said 
lands  and  premises.  It  had  been  the 
home  of  herself  and  husband  for  a  long 
time,  but  on  account  of  the  age  of  her  hus- 
band and  herself  the  carrsringpn  of  this  farm 
had  become  burdensome.  They  were  both 
of  about  the  age  of  eighty  years  at  the 
time  the  deed  was  made;  they  both  had 
great  affection  for  the  defendant,  who  was 
their  grandson,  and  their  confidence  in  him 
was  implicit;  he  was  not  then,  but  is  now, 
twenty-one  years  of  age;  he  had  before  this 
time  done  work  for  the  plaintiff  upon  this 
farm,  and  the  relations  of  the  i^aintiff  and 
her  husband  with  him  had  always  been 
pleasant.  Desiring  to  be  relieved  from  the 
carryiiig  on  this  farm,  they  conceived  the 
plan  Of  having  the  defendant  Dunn  carry 
on  the  farm^  leaving  their  home  intact, 
and  with  the  vlHmate  vurjaoee  and  design 
of  leaving  the  farm  to  \im  after  their 
tUath.  They  consulted  with  their  said 
grandson,  the  defendant  Dunn,  and  also 
with  his  mother,  their  daughter,  as  well 
as  her  husband,  Marshall  J.  Dibble.  The 
plaintiff  and  her  husband  seem  to  have 
been  more  anxious  to  have  the  arrange- 
ment consummated  than  either  the  grand- 
son, his  mother,  or  her  husband,  but  finally 
the  plan  was  assented  to,  the  deed  of  convey- 
ance was  made  and  executed  by  the  plain- 
tiff and  her  husband  and  delivered  to  the 
defendant,  Clifford  A.  Dunn,  who  thereupon 
took  possession  thereof,  carried  on  said 
farm,  had  the  proceeds  thereof,  paid  the 
taxes  thereon.  The  needs  of  the  plaintiff 
and  her  husband  by  way  of  support  and 
maintonance  have  been  very  small,  and' 
they  have  not  hesitated  to  restrict  them- 
selves even  as  regards  necessaries,  whenever 
they  felt  it  would  be  burdensome  to  the 
grandson,  the  defendant  Dunn.".  The  court 
then  proceeds  to  state  the  particular  ground 
of  the  dec&sion,  viz.:  "While  there  was  no 
fraud  or  imposition  practiced  by  Dunn  or  her 
mother  or  (her)  husband,  yet  the  infirmity 
of  the  plaintiff  and  her  husband  was  such,  on 
account  of  their  advanced  age,  that  they  did 
not  understand  the  full  effect  of  the  convey- 
ance with  its  conditions  contained  therein. 
Neither  *  •  •  understood  that  the  plain- 
tiff was  making  and  executing  a  deed  of 
conveyance  which  should  take  effect  imme- 
diately, and  as  soon  as  they  discovered  the 
effect  of  the  transaction  and  the  effect*  that 
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an  alaolute  ooiifeyMioe  had  been  nuule, 
bothtkie  plaintiff  and  her  husband  repudi- 
ated the  tranaaotion,  and  aaid  deed  ol  oon- 
vejanoe  was  made  through  Inadvertence 
and  mistake/*  A  reading  of  the  eTidenoe 
leadsus  to  the  ooncluslon  that  the  finding 
h^  the  oourt  that  the  plaintiff  and  her  hus- 
band did  not  understand  the  effect  of  the 
deed  and  its  conditions,  and  made  the  deed 
through  misapprehension  or  mistake,  was 
against  the  weight  of  eTidenoe.  The  scheme 
was  theirs,  was  thoroughly  talked  over  and 
oonaiderad,  a  lawyer  was  consulted  and 
made  a  draft  of  the  oondltlons  which  was 
submitted  to  the  plaintiff  and  her  husband, 
and  It  Is  not  now  suggested  by  the  court 
that  they  were  misled  or  deceived  as  to  the 
contents  of  the  deed  which  they  executed, 
or  that  the  negotiations  were  not  fair  and 
honestly  conducted.  They  seemed  to  be 
quite  Intelligent,  and  to  glre  their  cTldence 
rea^  and  dearly,  and  it  is  rery  apparent 
tons  that  they  did  understand  what  they 
were  doing  when  they  made  the  deed.  More 
than  this,  the  action  as  brought  was  based 
upon  friMid.  Fraud  was  not  established. 
Tne  only  other  ground  for  the  relief  granted 
was  mutual  mimake,  and  it  Is  not  pretended 
that  there  was  any  mistake  or  mlaapprehen- 
aloo  on  the  nart  of  the  defendant  Dunn. 
Mistake  or  misapprehension  on  the  part  of 
the  plaintiff  would  not  constitute  mutual 
mistake,  and  would  not  authorise  the  oourt 
to  set  aside  the  deed  unless  such  mistake  or 
misapprehension  was  the  result  of  some  acts 
or  omiiisions  on  the  part  of  the  defendant 
amounting  to  fraud.  Either  the  defendant 
must  haTe  made  statements  Inducing  the 
mistake  or  misapprehension,  or  else  with 
knowledge  that  such  mistake  or  misappre- 
hension existed,  the  defendant  mutt  haTe 
kept  sUll  and  oermitted  the  plaintiff  to  exe- 
cute the  deed  under  such  mistake  or  mls- 
,  In  either  of  which  cases  the 


ifendant  would  be  guilty  of  fraud  and  the 
relief  would  be  afforded  on  the  ground  of 
fraud  and  not  of  mutual  mistake.  The 
agreement  contained  In  the  deed  was  de- 
liberately made  between  the  parties,  the  de- 
fendant  entered  upon  the  performance  of  his 
part  thereof  and  continued  in  his  perform- 
ance for  some  Ume.  One  of  the  old  people 
is  now  dead,  the  other  Is  more  than  eighty 
years  of  age.  No  real  reason  appears  in  the 
esse  why  the  defendant  should  now  be  de- 
OTlTed  of  his  interest  under  the  contract. 
The  decision  of  the  trial  court  seems  to  us  to 
be  an  injustice  to  the  defendant,  and  to  be 
unauthorised  In  Tiew  of  the  facts  appearing 
In  the  reoord.  The  Judgment  should,  there- 
fore, be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  erent. 
McLennan,  Spring,  Hiscock  and  DaTy,  JJ., 
concurred. 
Charles  E.  MerreU,  as  Trustee  of  Burdick  & 
Welch,  Bankrupt,  Appellant,  t.  Adelbert  8. 
Wek^,  Respondent.— Judgment  of  County 
Oourt  and  or  Justice's  Oourt  reversed,  with 
costs  In  this  and  the  County  Court.—  Appeal 
from  a  Judgment  of  the  Oounty  Court  of 
LlTingston  county.— 

Datt,  J.:  (Memorandum)  Beld,  that  It  ap- 
pears from  the  concessions  made  by  the  de- 
fendant and  the  evidence  taken  upon  the  trial, 
that  the  plaintiff  was  trustee  of  Burdick  & 
Welch;  that  they  were  adjudged  bankrupt, 
and  that  the  defendant  had  appropriated  to 
his  own  use  the  sum  of  fifty-one  dollars  which 
belonged  to  the  eaid  bankrupt  firm.  The  Jus- 
tice, Uierefore,  erred  in  granting  the  non- 
suit^ for  which  error  the  Judtrment  of  the 
County  Oourt  and  that  of  the  Justice's  Court 
must  be  reversed,  with  costs  in  this  oourt  and 


the  County  Court.  Adams,  P.  J.,  Spring,. 
Williams  and  Hiscock,  JJ.,  concuired. 

John  8.  Gunaaul,  Respondent,  ▼.  Charles  W. 
Orannis  and  William  P.  OX>ianor,  Appel- 
lants.—Judgment  and  order  aillrmed,  with 
costs.  All  concurred,  except  Hiscock,  J., 
dimentlng,  on  the  pound  that  the  verdict  is 
contrary  to  the  evidence. 

Christopher  P.  dark,  AppeUant,  v.  Frank  E. 
Cross,  Respondent.— Judgment  and  order 
affirmed,  with  costs.    All  concurred. 

Duty  Hopkins,  Appellant,  v.  William  VanNoi- 
trand.  Respondents— Judgment  afllrmed, 
with  costs.    AUooncurred. 


NancT  J.  Rockwell,  Respondent,  v.  The  VIIlBge 
of  Solvay,  Appellant.— Judgment  and  order 
affirmed,  with  costs.  All  concurred,  except 
WIlliamflL  J.,  dissenting. 

Rudolph  Klinger,  an  Inftmt,  bjAdolph  KUnger, 
his  Guardian  ad  Litem,  Plalntflt,  t.  Tke 
Eastern  Lumber  Company.  Defendant.— 
Plainttff^s  exceptions  overruled,  motion  for 
new  trial  denied,  and  Judgment  ordered  tor 
the  defendant,  with  costs.    All  ooneuzred. 

John  Murphy,  Respondent,  v.  Edward  Cuff, 
Appellant.— Judgment  and  order  afibmed, 
witn  costs.  All  concurred,  except  McLen- 
lan  and  Williams,  JJ.,  diseentlng. 

George  Doheny  and  Another,  as,  etc.,  Be- 
'  V.  Stewart  Worden.  Salt  Springs 
of  Syracuse,  Appellant,  v. 
Leonard  Worden,  Appellant.— Order  re- 
versed, with  ten  dollars  costs  and  distwuae- 
ments,  and  motion  denied,  with  ten  dollars 
costs,  upon  the  opinion  of  Williams,  J.,  on 
the  former  argument.  All  concurred,  ex- 
cept Hiscock,  J.,  not  voting. 

Ralph  L.  Tan  Derveer,  Respondent,  v.  Esra  6. 
Smith  and  James  Hosey,  Appellants.— Judg- 
ment of  County  Court  afllrmed,  with  costs. 
All  concurred. 

Byron  H.  Daggett,  Appellant,  v.  Thomas  Stod- 

dart    and    Charles   Stoddart,    Co ' 

under  the  Firm  Name  and  Style  of  I 

Bros.,  Respondents.— Judgment  and  order 

affirmed,  with  costs.    AH  concurred. 

William  F.  Lansing,  Appellant.  ▼.  Richard 
Evans,  Respondent,  Impleaded  with  Jame» 
H.  Cross.— Judgment  and  order  afllrmed, 
with  oosts.  AU  conenrred.  Htaooc^,  J., 
not  sitttaig. 

Erastus  Teachout,  Respondent,  v.  Hie  City  oC 
Rome,  Appellant.— Judgment  and  order 
affirmed,  with  oosts.    All  concurred. 

William  Soper,  Respondent,  v.  Charles  J. 
Wass,  Appellant.- Judgment  of  County 
Oourt  afllrmed,  with  costs.    All  concnireo. 

Helen  Mae  Nichols,  Respondent,  v.  The  PhcBOlz 
Ineurmnce  Company  of  Hartf  ord,Connectlcnt, 
Appellant.— Judgment  and  order  afllnned, 
with  costs.*    All  concurred. 

WiUlam  J.  Hart,  Ranxmdent,  v.  William  B. 
Kirk,  Appellant— Judgment  of  County 
Court  afluined,  with  costs.  All  concurred. 

Cornelia  Dean  Curtis,  Respondent.  ▼.  Orvfflr 
Dean,  Appellant.— Judgment  of  County 
Court  affirmed,  with  costs.  All  concurred. 

The  John  Brown  Company,  Appellant,  v.  Dan- 
iel Bonacker,  Responaent.— Judgment  of 
County  Court  afllrmed,  with  costs.  AH 
concurred. 

The  Drake  Hardware  Company,  Respondent,  v. 
The  Wrought  Iron  Ramre  Company,  Appel- 
lant.—Order  appealed  from  modified  in  ac- 
cordance with  memorandum  filed  with  the 
clerk,  and  as  so  modified  affirmed,  with  costs. 
AUooncurred. 

John  B.  MuEsy,  as  Receiver,  etc.,  of  George  W. 
Copley,  RenKindent,  v.  Emestus  GuUd  and 
Chaumont  Company,  Appellants,  Implesded 
with  Others.-  Judgment  affiimed,  with 
costs.  AU  concurred,  except  McTiennan  and 
Hiscock,  JJ.,  dissentiiag,  on  the  ground  that- 
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tlie  testimony  of  Qeorge  Copley  in  rapple- 
mentarr  proceedingn  was  improperly  re- 
oeiTed  m  eyidence. 
Harold  Ferguson,  an  Infant,  etc.,  Respondent, 
▼.  Buffalo  Traction  Oompcmy,  AppiBllant.— 
Motion  for  rearflrument  denied,  witn  ten  dol- 
Motlonf     •  •       • 


I  for  leave  to  appeal  to  the 
Court  of  Appeals  denied, 
mchael  C.  Ibmney,  Respondent,  ▼.  American 
Telephone  and  Telegraph  Company,  Appel- 
lant.—Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied,  with  ten  dollars 


Pierce,  Butler  A  Pierce  Manufacturing  Com- 
pany. Respondents,  ▼.  Bauer-Hamilton 
Plumbing  Company  and  Others,  Appellants. 
— MoUon  for  leave  to  appeal  to  the  Court  of 
Appeals  denied,  with  ten  dollars  costs. 

In  the  Matter  of  the  Disbarment  of  Samuel  H. 
Manson,  an  Attorney.— Reteree^s  report  oon- 
flrmeo  and  respondent  removed  and  dis- 
barred from  practice. 

In  the  Matter  of  the  Disbarment  of  Gabriel  W. 
Wisner,  an  Attorney.— Referee's  report  oon- 
llrmed  and  respondent  removed  and  dis- 
barred finom  practice. 

In  the  Matter  of  the  Disbarment  of  George 
F.  Quinn,  an  Attorney.- Referee's  report 
oonflrmed  and  respondent  removed  and  dis- 
barred ftrom  piaotloe. 

In  the  Matter  of  the  Disbarment  of  Robert 
H.  Blocum,  an  Attorn^.— Referee's  report 
confirmed  and  respondent  removed  and  dis- 
barred from  practice. 

In  the  Matter  of  the  Application  for  the  Ap- 
pointment of  a  Committee  of  Eugene  r. 
Clark,  an  Incompetent  Person,  Appelant; 
Howland  P.  Wells,  Petitioner,  Respondent. 
—Orders  appealed  from  affirmed,  with  ten 
dollars  costs  and  disbursements.  Adams, 
P.  J.,  McLennan,  Spring,  Williams  and  His- 
cook,  J  J.,  concurred. 

George  Palmer,  Appellant,  v.  John  Harrer, 
Beq>ondent,  Impleaded  with  William  White. 
(Action  No.  l.>- Judgment  and  order 
affirmed,  with  costs.  Adams,  P.  J.,  Mc- 
Lennan, Spring,  WiUlsms  and  Hiscock,  JJ., 
concurred. 

Gtoorge  Palmer,  Appellant,  v.  John  Harrer, 
Respondent,  Impleaded  with  William  White. 
CActlon  No.  2.)- Judgment  and  order  af- 


firmed, with  costs.  Adams,  P.  J.,  McLennan^ 
Spring,  Wniiams  and  Hiscock,  J  J.,  concurred. 

Chauncey  C.  Woodworth,  as,  etc..  Appellant, 
V.  Bryan  Hardin,  Impleaded,  etc..  Respond- 
ent.—Order  reverBcd,  with  ten  doUars  costa 
and  disbursements,  and  motion  denied,  with 
ten  dollars  costs,  without  prejudice  to  right 
of  respondent  to  renew  the  motion  made  at 
Special  Term.  Held^  that  under  the  order 
of  the  county  Judge  upon  which  apparently 
without  other  notice  the  motion  resulting  in. 
the  order  appealed  from  was  made,  the  only 
question  presented  was  whether  the  Judg- 
ment in  question  had  been  paid,  and  that  the 
fftct  of  such  payment  was  not  sufficiently 
established  to  warrant  the  order  vacating  tho 
supplementary  proceedings.  Adams,  P.  J., 
McLennan,  Spring,  Williams  and  Hiscock, 
JJ.,  concurred. 

James  L.  Toorhees  and  Sidney  Cook,  Respond- 
ents, V.  Charles  R.  Main  and  Aleacanoer  C. 
Martin,  Appellants.— Judgment  and  order  of 
County  Court  affirmed,  with  costs.  Adams, 
P.  J.,  Spring,  Williams,  Hiscock  and  Davy» 
JJ.,  concurred. 

The  Leibhardt  Commission  Company,  Plain- 
tiff,  V.  William  C.  Dunham  and  Qeorge  H. 
Harris,  Defendants.— Defendants'  excep- 
tions overruled,  motion  for  new  trial  denied 
and  Judgment  ordered  for  the  plaintiff  upon 
the  verdict,  with  costs.  Adams,  P.  J.,  Spring, 
Williams,  Hiscock  and  Davy,  Jj .,  concurred. 

In  the  Matter  of  the  Application  of  John  J. 
Stewart  for  a  Writ  of  Mandamus  against 
Francis  G.  Ward,  as  Commissioner  of  Public 
Works,  etc.—  Order  affirmed,  with  ten  dol- 
lars costs  and  disbursements.  Adams,  P.  J., 
McLennan,  Spring,  Williams  and  Davy,  JJ., 
concurred. 

The  United  States  of  America  for  the  Use  and-^ 
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McLennan.  Spring,  Williams  and  Davy,  JJ., 
concurred. 
Eli  M.  Upton  and  Another,  Plalntiffs,v.  Scottish 
Union  and  National  insurance  Company, 
Defendant.— Defendant's  exceptions  over- 
ruled, motion  for  new  trial  denied,  with  costs, 
and  Judgment  ordered  for  the  plaintiff  upon 
the  verdict,  with  costs.   All  concurred. 


First  Departmbnt,  December  Term,  1902. 


John  Aird  Dempsey,  Respondent,  v.  Joseph 
M.  Gassam,  Appelant,  Impleaded  with  Ber- 
gen County  Traction  Company  and  Others, 
Defendants.— Order  reversed,  with  ten  dol- 
lars costs  and  disbursements,  and  motion 
oranted,  with  ten  dollars  costs.— Appeal 
firom  an  order  denying  a  motion  for  a  bill  of 
particulars.- 

PKB  Cukiam:  The  motion  of  the  defendant 
Gasnm  for  a  bill  of  particulars  of  the  plidn- 
tiff's  dalm  should  have  been  granted,  and 
the  order  denying  that  motion  must  be  re- 
versed. In  this  same  action  CI>fifnpBetf  v. 
Bergen  Ckmntu  2Vactioi»  Company.  74  App. 
Div.  474)  we  held  that  the  defendant  corporap 
tlons  were  entitled  to  a  bill  of  particulars, 
and  rereraed  an  order  denying  the  motion 
made  by  them  for  such  a  bill.  The  defend- 
ant Gassam  is  entitled  to  the  information  he 
demanded  in  his  notice  of  motion.  In  deny- 
ing that  motion,  the  court  below  suggested 
that  it  could  be  passed  upon  better  after  the 
return  of  a  commission  whkA  the  plaintiff 
bad  moved  for  and  that  possibly  some  of 
the  evidence  to  be  elldted  would  render  It 
mineoesaary  to  state  some  part  of  the  par- 
ticulars demanded.  The  right  of  the  de- 
fendant to  a  bUl  of  particuiarB  Is  not  af- 


fected by  the  return  of  a  commiation,  a» 
was  held  in  Dempeey  v.  Bergen  County  Trae- 
Hon  Company  iauprd).  The  order  appealed 
from  should  l>e  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  for 
a  bill  of  particulars  granted  as  demanded  by 
the  moving  par^,  with  ten  dollars  costs. 
Present— van  Brunt,  P.  J.,  Patterson, 
O'Brien,  Mclaughlin  and  lAughlin,  JJ. 
William  P.  Knowles,  a  Taxpayer  of  the  City  of 
New  York,  Appellant,  v.  Bernard  F.  Conk- 
lln  and  Others,  Respondents.— Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments.- Appeal  from  an  order  denying^  the^ 
plaintiff's  motion  for  an  injunction.- 
PsR  CuRi  -  m:  The  plaintiff  appeals  from  an 
order  denying  a  motion  for  an  injunction 
pending  suit  in  an  action  which  he  has 
brought  as  a  taxpayer  against  the  defendant 
Conklin,  who  is  flUine  the  position  and  dis- 
charging the  duties  of  a  senroant  of  police  of 
the  city  of  New  York,  the  ponce  commissioner 

of  the  cay     '   *   -  " '  ^--— ^ 

antsc 

commission  c 

comptroller  of  that  dity.  The  object  of  the 
action  is  to  restrain  the  police  commissioner 
and  the  municipal  dvil  service  commission 


racy  oi  new  X  orx,  uie  ponce  oommiBsioner 
^he  dty  of  New  York,  several  defend- 
I  constituting  the  municipal  civil  service 
imission  of  the  city  of  New  York,  and  the 
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from  oflrtifjriog,  and  tha  oomptroltor  from 
pafJnc  to  Uio  dflfendaot  Oonklln.  full  Mlaij 
M  a  polioe  Mmaat.  Hie  defeodant  Oonk- 
Ua  claimod  tbat,  under  the  proTlaions  of 
chapter  780  of  the  Lawa  of  iwn,*  he,  belnc 
then  a  telegraph  operator,  was  entitled 
to  the  rank  of  eergeant  of  police  and  an 
appointment  to  that  position.  He  made  an 
application  to  the  Sopreme  Court  for  a  writ 
of  mandamus  direcang  the  police  obmmls- 
aioner  to  recognise  him  as  such  sergeant  of 
police,  with  the  priWleges  pertalntaig  to  that 
offloe.  A  perembtonrmandamus  was  issued 
granting  tne  reluf  Oonklin  prayed  for,  and 
he  is  ostensiblyentttled  to  the  rank  and  pay 
oftheolBce.  llie  contention  of  the  plaintiff 
now  is  that  chapter  780  of  the  Laws  of  1801  is 
utlonal  in 


i  that  it  contraTcnes  the 

proTisions  of  section  8  of  article  10  of  the 
Constitution  of  the  State  of  New  York,  and 
is  yiolatiTe  of  the  ciTil  serrlce  requirements 
for  the  appointment  or  promotion  to  the  of- 
floe of  sergeant  of  police.  It  has  been  sought 
•on  the  appeal  from  this  order  to  have  this 
court  paH  upon  seTcral  very  Important  ques- 
tions, namely,  those  relating  to  the  constitu- 
tionality of  chapter  780  of  Uie  Laws  of  1901, 
the  effect  of  the  final  Judgment  unappealed 
from  in  the  mandamus  proceeding,  upon  the 
plalntUTs  right  to  maintain  this  action,  his 
right  to  maintain  it  at  ail  as  a  taxpayer,  and 
whether  an  action  other  than  in  the  nature 
of  a  quo  warranto  will  lie.  It  is  oTident  upon 
a  perusal  of  this  record  that  these  questions 
should  not  be  disposed  of  upon  affidavits 
preaented  upon  a  motion  for  an  Iniunetion 
pendente  lite,  especially  in  a  case  where  the 
public  interest  is  gravely  ooncemed.  The 
facts,  the  establishment  of  which  would  be 
necessary  to  a  proper  determination  of  the 
action,  may  be  made  to  appear  quite  differ- 
ently on  the  trial  from  their  statement  in 
theee  affidavits;  and  before  determining  the 
important  questions  here  Involved,  we  think 
all  the  facts  should  be  definitely  ascertained, 
and  nothing  left  to  mere  inferences  or  con- 
jecture, we  do  not  now  intend  to  express 
an  opinion  on  any  of  the  questions  involved 
in  this  aeUon,  but  merely  to  hold  that  we  wiU 
not  at  the  present  time  interfere  with  the 
discretion  exercised  by  the  court  below  in 
refusing  the  injunction  at  this  stage  of  the 
case.  The  order  appealed  from  should  be  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments. Present  — Van  Brunt,  P.  J.,  Patter- 
son, Ingraham,  Hatch  and  Laughlin,  JJ. 

W.  Stebbins  Smith,  Respondent,  v.  Martin 
8<^warsler,  Appellant.—  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.— 
Appeal  from  an  order  continuing  an 
injunction.— 

Pan  CuaxAM :  We  think  the  learned  ludge  at 
Special  Term  correctly  held  that  this  case  in 
principle  Is  controlled  by  Stuvvesant  v. 
Sarly  (58  App.  Div.  84ff>.  In  view  of  the 
fact  that  the  mlunction  In  some  form  must 
be  continued  until  the  trial,  nothing  would  be 
gained  by  a  determination  now  as  to  the  ex- 
tent, if  any,  to  which  the  order  as  entered 
should  be  modified.  The  iniunetion  order 
is  extensive  In  terms,  but  the  question  of 
whether  or  not  the  plaintiff  Is  entitled  to  such 
extensive  relief  can  better  be  determined 
upon  the  trial  when  after  the  presentation  of 
all  the  facts  the  court  will  be  enabled  to  for- 
mulate by  Judgment  the  exact  relief  to  which 
the  plaintiff  is  entitled.  The  order  appealed 
from  is  acoordinglv  affirmed,  with  ten  dol- 
lars costs  and  disburBements.  Present  — 
Van  Brunt,  P.  J.,  O^Brien,  Ingraham,  Mo- 
lAughlin  and  Hatch,  JJ. 

George  H.  Kratt.  Appellant,  v.  Franklin  W. 
Hopkins  and  Allison  R.  Hopkins,  Respond- 


-Judgment  aflUmed,  with  costa.— Ap- 
peal from  a  Judgment  dismissing  the  com- 
plaint at  the  doee  of  pbUntUTa  case.  The 
action  was  brought  to  recover  a  halanee 
alleged  to  be  due  the  plaintiff  from  the  de- 
fendants, who  are  stock  brokers,  after  the 
sale  by  them  of  plaintiff's  stocks.  Tbe  com- 
plaint avers  that  by  an  account  stated  on 
April  80,  IMl.  the  defendants  held  for  pUn- 
tiff  certain  shares  of  stock  on  which  there 
was  a  balance  In  his  favor  of  f8,7aSL98;  that 
In  the  month  of  Bfay  all  these  stocks  were 
sold,  leaving  in  defendants*  hands  a  surphis 
of  &818.48  idiich  has  not  been  paid;  that  on 
or  about  Bfay  IS,  1901,  the  defendants  re- 
ported to  i^aintiff  an  alleged  porcfaase  and 
sale  of  900  shares  of  Chesapeake  and  Ohio 
railroad  stock,  as  the  result  whereof  losses 
occurred  greater  than  plalntUTs  halanee; 
that  *'  no  authority  was  ever  given  by  this 
plaintiff  *  •  *  for  the  purchase  or  sale  of 
theaforesaid  *  *  •  800sharea  •  •  •  and 
plahitiff,  upon  notice  of  the  purchase  thereof 
duly  and  at  the  first  opportunity  repudiated 
the  same.**  The  answer  admlttea  the  ac- 
count stated  and  the  other  allegatlans, 
excepting  that  plaintiff  gave  no  authority 
to  buy  and  sell  the  900  sbarea,  and  averred 
that  such  authority  was  given  and  that 
plaintiff  ratified  the  transaction.  The  plain- 
tiff testified  that  he  was  not  ^Mculatlng  in 
stock  with  the  defendants  and  that  uiey 
introduced  him  to  a  Mr.  Pronick  who  had  a 
desk  in  their  office  and  that  he  signed  on 
February  18,  1001,  the  following  paper: 
''  Gentlemen:  Ton  are  hereby  authorued  to 
execute  Mr.  Louis  Pronlck*s  orders  to  hay 
and  sell  stocks  notexceeding  900  shares  fv 
my  account  until  further  notice;"  that  he 
was  traveling  most  of  the  time,  and  on  May 
8, 1W)1,  wrote  the  defendanta  Indoalng  a 
statement  received  from  them  and  dated 
May  8,  IMU,  saying:  ''We  have  this  day 
bought  for  your  account  and  risk ;  per  order 
of  L.  Pronick,  900  shares  C&O.  price  68.**  In 
this  letter  he  sakl:  ''  Kindly  let  me  know  it 
the  enclosed  statement  is  O.  K.  Do  you  hold 
•  •  *  C.&O.  or  is  this  a  mistake  and  ou^t 
tobesoldforbo*t.**  Thereafter,  he  teatllled, 
he  received  telegrams  that  this  stock  was 
sold  and  that  other  stocks  were  sold  and 
money  was  needed  and  answered:  '''My 
reply  is  to  do  the  best  you  csn  for  me  and  let 
me  know  what,  if  anything.  Is  saved  from 
the  wreck.**  On  the  same  day  he  sent  tele- 
gram: "  Cannot  send  check;  do  best  you  csn 
for  me;'*  and  another  telegrsm:  "Take  no 
more  orders  from  Pronick  on  my  aoooont.** 
On  his  croea-examinatlon  he  was  asked, 
'But  this  900  shares  was  purchased  on  or. 
about  —  before  the  8d  or  4th  day  of  May, 
before  the  panic  Tou  had  received  notice 
from  Mr.  Fronidc  that  he  was  acting  for 
you  and  you  had  accepted  It?  **  and  ans- 
wered: "idld.  I  came  back  to  New  York 
after  the  panic.  •  •  •  I  asked  them  what 
they  proposed  to  do  akwut  the  900  shares  of 
Chesapeake  and  Ohio  tbat  I  returned  to 
them.*^  The  court  denied  the  motion  to  go 
to  the  Jury  on  the  question  of  agency  and 
granted  the  motion  to  dismiss  the  compli^t 
at  the  dose  of  plaintiff*s  case,  and  from  the 
Judgment  so  entered,  the  plaintiff  appeals^— 
O'BaBN,  J. :  Upon  the  question  of  agtency, 
we  think  the  ourt  could  not  do  otherwise 
than  dismiss  the  complaint.  The  nlalntUTs 
own  evidence  shows  that  he  signed  the 
paper  giving  authority  to  Mr.  Pronick  to 
make  such  a  purchase  and  sale  of  900  sham 
and  he  admits  that  he  received  the  state- 
ment of  the  purchase  and  rq>lied  asidag 
more  particularly  regarding  it  but  not 
expressly  disaffirming   it   and   thereafter. 


*  Amdg.  Laws  of  1807,  chap.  878,  i  978.  as  amd.  by  Laws  of  1001,  chap.  488.— [Rip. 
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upon  notice  of  Mtie,  merely  ingtrueted  the 
defeodantB  to  do  the  best  they  could  for 
him.  His  own  testimony  thus  shows  clearly 
that  he  did  iriTe  the  necessary  authority. 
The  more  serious  question  presented  upon 
this  appeal  is  whether  or  not,  at  the  dose  of 
the  pUunturs  case,  the  burden  rested  upon 
the  defendants  of  pro^inir  the  purchase  and 
sale  of  the  800  shares  of  Chesapeake  and 
Ohio  stock  in  dispute  between  the  parties. 
This  we  think,  may  be  disposed  of  by  a  con- 
sideration of  the  issues  as  presented  by  the 
pleadings.  It  was  of  course  competent  for 
the  plaintiff  to  have  framed  his  complaint  so 
as  to  recover  as  upon  an  account  stated  by 
aettlnc  forth  merely  the  statement  rendered 
him,  showlnfl^  a  balance  in  his  favor,  and  this 
would  have  thrown  upon  the  defenaants  the 
burden  of  pleading  as  an  affirmative  defense 
in  their  answer  and  of  proving  upon  the  trial 
that  they  had  purchased  and  sold  by  direc- 


tion or  bv  authority  of  the  plaintiff  the  800 
i,  the  loss  upon  which  wiped  out  the  bal- 


shareSft 


ance  appearinsin  plaintiff's  llkvor  In  the  ac- 
count stated.   The  plaintiff,  however,  did  not 


think  proper  to  adopt  this  form  of  complaint, 
but,  after  setUng  forth  the  account  ren- 
dred  by  the  defendant  showing  such  balance, 
proceeded,  as  we  construe  the  complaint, 
bv  admitting  in  effect  the  purchase  and  sale 
of  the  900  shares  of  stock,  and  then  alleging 
that  the  same  were  purchased  and  sold  with- 
out his  authority,  and  that  when  notified  of 
the  transaction  of  the  purchase  and  sale  he 
repudiated  it,  placing  his  repudiation  ex- 
pressly on  the  ground  that  the  purchase  and 
sale  were  without  authoritr.  The  defend- 
ants by  their  answer  proceeded  to  meet  ttie 
issue  thus  tendered  by  expressly  denying  the 
allegations  of  the  complaint  that  the  trans- 
actions were  without  plaintiff*s  authority, 
and  by  affirmatively  alleging  "  that  the 
plaintiff  by  and  through  his  agent  did  give 
them  authority  to  purchase  and  sell  the  SOO 
shares  of  stock  of  the  Ctiesapeake  and  Ohio 
Railroad  Company  mentioned  in  the  third 
paragraph  of  the  complaiot"  Upon  the  trial 
no  contention  arose  upon  the  claim  that  the 
defendants  had  or  had  not  bought  and  sold 
the  800  shares,  it  being  assumecT  throughout 
that  they  had,  the  evidenoe  of  the  plaintiff  be- 
ing directed  to  showing,  as  alleged  in  the 
complaint,  that ''  no  authority  was  ever  given 
by  this  plaintiff  to  defendants  for  the 
purchase  or  sale.'*  In  construing  the  plead- 
ings, therefore,  as  to  the  issue  tendered,  we 
are  confirmed  in  our  view,  first,  that  by  the 
language  employed  it  was  not  intended  by 
the  plaintiff  to  assert  that  tbe  defendants 
had  not  bought  and  sold  the  900  shares  of 
stock,  but  merely  that  such  transaction  or 
transactions  were  without  any  authority 
.  from  him.  And  we  are  further  confirmed  in 
this  construction  of  the  pleadings  by  the  one 
which  the  parties  themselves  gave,  as  shown 
by  their  conduct  at  tbe  trial  and  the  manner 
in  which  the  testimony  was  adduced,  the 
plaintiff  being  content  to  rest  his  case,  after 
admitting  the  receipt  of  the  notice  of  the 
purchase  and  sale  off  the  disputed  shares  of 
stock,  upon  his  denial  that  rronick,  throush 
whom  the  sales  were  ordered,  had  authority 
from  him.  We  do  not  think,  therefore,  that 
the  learned  Judge  committed  any  error  in 
refusing  to  submit  the  question  of  whether 
the  900  shares  of  stock  were  actually  pur- 
chased and  sold,  because  no  such  question 
was  raised  by  the  pleadings,  and  in  no  way 
did  the  plaintiff  intimate  during  the  trial  or 
upon  his  motion  to  go  to  the  Jury  that  there 
was  any  such  question  In  the  case.  It  ap- 
pearing conclusively  by  plaintlfTs  own 
evidence  that  he  had  constituted  Pronick 
his    agent    to    give    orders    to    purchase 


and  sell  stocks  to  the  extent  of  the 
900  shares,  there  was  no  other  ooorse  open 
for  the  trial  Judge  than  to  dismiss  the  com- 
plaint. Upon  such  dismissal  the  plaintiff 
asked  "leave  to  go  to  the  Jury  upon  the 
case  as  already  presented  and  particularly 
upon  the  question  of  agency  of  Pronick  for 
defendant?'  It  has  been  suggested  upon  this 
appeal  that  in  this  blind  way  plaintiff  sought 
to  raise  the  question  as  to  the  actual  pur- 
chase and  sale  of  stock  by  defendant,  and 
that  because  of  the  altitude  thus  assumed 
he  placed  upon  the  defendants  the  burden  of 
showing,  before  they  were  entitled  to  a  dis- 
missal, the  necessity  of  proving  that  they 
had  really  purchased  and  sold  the  stock.  To 
this  we  do  not  assent,  having,  as  we  think, 
shown  that  the  plalntlflF  neverlntended  either 
by  his  complaint  or  upon  the  trial,  to  ndse 
any  such  question.  In  effect  he  conceded 
that  the  transaction  of  the  purchase  and  sale 
had  occurred  and  he  restricted  and  limited 
the  issue  to  an  assault  upon  the  authority 
under  which  the  defendants  claimed  to  act. 
The  suggestion,  therefore,  that  it  was  error 
to  dIsmiSB  the  complaint  until  the  defend- 
ants had  shown  that  they  had  actually 
bought  and  sold  the  shares  of  stock  in  dis- 
pute. Is  dearly  an  afterthought;  and  the 
question,  had  it  been  raised  upon  the  trial 
or  intimated  to  the  court,  could,  without 
any  injustice  to  the  plaintiff  and  without 
the  necessity  of  a  new  trial,  have  been  dis- 
posed of.  Thinking  as  we  do  that  the  mo- 
tion to  dismiss  was  properly  granted,  it 
follows  that  the  Judgment  appealed  fh>m 
should  be  affirmed,  with  costs.  Van  Brunt, 
P.  J.,  Ingraham,  McLaughlin  and  Hatch,  JJ., 
concurred. 

Henry  C.  Valentine,  Appellant,  v.  Warren  M. 
Healey  and  John  H.  Zabriskie,  Respondents. 
—Judgment  reversed,  new  trial  granted, 
costs  to  appellant  to  abide  event.— Appeal 
from  a  Juograent  entered  upon  the  direction 
of  the  court  dismissing  the  complaint  after 
a  trial  at  Trial  Term.— 
O'Brubn,  J. :  There  are  three  facts  that  did 
not  appear  at  the  former  trial,  but  were  es- 
tablished upon  the  new  trial  which,  in  our 
opinion,  distinguish  the  case  and  make  inap- 
plicable the  rule  stated  as  controlling  on  the 
Srevlous  appeal.  (VcUentine  v.  ae<Uey^  1 
pp.  Div.  mTlBS  N.  Y.  800.)  The  first  is, 
the  evidence  now  shows  that  Valentine 
Joined  in  the  original  lease  with  Healey. 
The  second  is,  that  notice  in  writing  was 
sent  by  Valentine  to  Healey,  objecting  to 
the  firm*s  holding  over  or  retaining  the 
property  unless  it  was  taken  for  a  year. 
The  third  fact,  now  clearly  brought  out,  is 
that  Healey  did  not  undertake  as  a  tenant 
In  common  to  reinvest  himself  with  posses- 
sion, but  that  a  different  entity  or  firm, 
known  as  Healey  &  Co.,  tenants  under  the 
old  lease,  held  over  and  retained  possession  of 
the  premises.  The  Judgment  appealed  from 
should  be  reversed  andanewtnal  granted, 
with  costs  to  the  appellant  to  abide  the 
event.  Patterson  and  LaughUn,  JJ.,  con- 
curred; Van  Brunt,  P.  J.,  and  McLaughlin, 
J.,  dissented. 

Jennie  T.  B.  Becker,  as  Executrix,  etc,  of 
James  Brady,  Deceased.  Respondent.  ▼.  The 
City  of  New  York,  Appellant.— Judgment 
and  order  affirmed,  with  costs.— Appeal 
from  a  Judgment  entered  unon  the  verdict 
of  a  Jury  and  from  an  order'denying  a  mo- 
tion for  a  new  trial.— 

O'Brien,  J.:  Tbe  action  was  brought  to  re- 
cover under  a  contract  which  plaintiff's  as- 
signor made  with  the  city  of  New  York  on 
November  18,  1889,  for  the  regrulating  and 
grading  of  Claremont  avenue;  and  the  princi- 
pal claims  are  for  excavation  and  fillmg  re- 
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quired  through  error  on  the  part  of  the 
engineer,  for  fees  wrongfully  deducted  as 
orertlme  charges,  and  for  work  wrongfuUy 
excluded  by  the  city  from  the  engineers 
oertiileate  We  do  not  feel  called  upon  to 
enter  into  any  extended  statement  of  the 
facts  or  argument,  as  these  fully  appear 
from  the  former  opinion  of  this  court  (68 
Add.  Dkw.  801),  and  the  opinion  of  the  Court 
of  Appeals  (170  N.  Y.  819).  The  legal  ques- 
tions presented  haye  been  determined  by  the 
Court  of  Appeals,  and  the  new  trial  has  neen 
had  upon  the  lines  laid  down  in  the  opinion 
of  that  court.    The  main  question  in  dispute 


,'  reason  of  the  error  in  setting  the 
stakes  for  the  center  line  of  the  STenue  and 
the  error  in  fixing  the  grades.  There  being 
eridsnoe  that  the  stakes  had  been  placed  by 
the  dty  before  the  contractor  commenced 
work,  and  that  he  had  made  objection  and 


had  been  directed  to  proceed  in  accordance 
1  the  center  line  thus  fixed,  the  Court  of 


with  I 


Appeals  held  that  it  was  competent  for  the 
Jury  upon  finding  such  facts  to  allow  the 
plamUli  to  recoTer  notwithstanding  the  pro- 
vision in  the  contract  which  made  the  engi- 
neer the  agent  of  the  contractor.  WRh 
respect  to  the  grades,  it  was  left  open  by  the 
Court  of  Appeals  as  to  whether  there  could 
be  recovery;  but  it  was  intima  ed  that  upon 
the  former  trial  there  was  no  sufficient  evi- 
dence that  the  contractor  had,  after  objec- 
tion, proceeded  with  his  work  in  accordance 
with  such  grades  under  compulsion  or  hy  di- 
rection of  the  city  authorities.  That  ques- 
tion, therefore,  remained  to  be  determined 
upon  the  new  trial.  As  the  result  of  such 
trial,  however,  it  now  appears  that  there 
was  no  real  dliierenoe  between  the  attitude 
of  the  contractor  with  respect  to  the  grades 
and  his  attitude  respecting  the  center  line 
furnished  by  the  engineer,  the  jury  by  their 
verdict  having  founa  that  the  contractor  had 
called  attention  to  what  he  claimed  was  an 
error  in  the  grades  and,  notwitlistandlng 
such  objection,  was  ordered  and  directed  to 
proceed  with  his  work  in  a  way  detennined  by 
the  engineer.  In  this  connection  it  will  be 
Dotlcea  that  the  letter  sent  by  Mr.  Dean, 
the  superintendent,  when  the   contractor 

a>intea  out  the  error  in  the  center  line, 
reoted  him  to  proceed  "in  accordance 
with  the  grade  lines  and  stakes  as  given  "  by 
the  engineer  in  charge  of  the  work.  Upon 
the  subject  of  overtime  the  verdict  of  the 
Jury  Is  controlling  In  holding  the  city  re- 
sponsible for  the  delays  and  for  the  addi- 
tional work  which  resulted  from  the  errors 
of  the  engineer,  and  as  a  consequence  re- 
fusing to  allow  any  deduction  for  overtime. 
Looking  into  the  extent  and  character  of 
the  adoitlonal  work  occasioned  by  the  errors 
and  the  additional  days  thereby  required  to 
complete  the  contract,  a  calculation  shows 
that  the  time  expended  by  the  contractor 
was  not  excessive.  8o  too,  with  regard  to 
the  claim  for  rock  excavation  wronerrally  ex- 
cluded from  the  engineer's  certificate;  the 
testimony  of  the  engineer's  assistant  as  to 
the  rock  which  was  actually  removed  by  the 
contractor  supports  the  Jury's  finding.  The 
appellant's  final  point  is  that  the  court 
erred  In  charging  the  Jury  that  plaintiff  was 
entitled  to  interest  upon  an  unliquidated 
part  of  the  claim.  An  examination  of  the 
charge  to  the  Jury  shows  that  they  were 
permitted  to  add  interest  upon  the  three 
items  maUngup  the  first  cause  of  action, 
namely,  on  PSS  retained  by  the  defendant 
as  security  and  concededqr  belonging  to 
plaintiff,  18,044  wrongfully  deductecT  as 
overtime  charges,  and  $0,&66.80,  the  contract 


price  for  7,798  cubic  yards  of  rock  exoavatioit 
at  elghtj-five  cents  a  yard,  wrongfully  ex- 
cluded from  the  certificate  by  the  enefneer- 
XTpon  the  items  of  the  second  cause  ofsctian 
of  98,880  for  8.180  cubic  yards  of  rock  excsr 
vated,  because  of  the  error  of  the  engfaieer,  St 
a  fair  compensation  of  $4  per  cubic  yard, 
88B8  for  8.180  cubic  yards  of  filling  required 
for  the  same  reason  and  fairly-  worth  40 
cents  per  cubic  yard,  and  $868  for  88  cubic 
yards  of  rock  excavation  owing  to  error  in 
the  center  line,  reasonably  worth  $4  per 
cubic  yard,  no  interest  was  permitted  nor 
actually  given  by  the  Jury.  On  the  firrt 
cause  of  action  the  award  was  $10,564.48. 
which  Is  the  sum  of  the  three  items  men- 
tioned with  interest,  and  on  the  eeoond  cause 
of  action  $9,784,  the  exact  sum  of  the  Items 
named  without  Interest.  The  defendant's 
contention,  therefore,  that  the  court  errone- 
ously allowed  the  Jury  to  award  interest 
upon  the  claim  for  rock  excavatiati  which 
was  unliquidated  is  without  merit,  for  the 
claim  for  rock  excavated  under  the  oontraot, 
but  wrongfuUy  excluded  from  the  engineer^ 
certificate,  was  as  much  a  liquidatea  dalm 
as  was  the  charge  for  overtime.  Ko  interest 
was  allowed  on  the  rock  excavated  by  reason 
of  the  error  of  the  engineer  In  fbclng  the 
lines  and  grades.  Had  there  been,  the  ap- 
pellant's argument  would  apply.  Ourcon- 
dusion,  therefore,  is  that  the  juo^nient  and 
order  appealed  from  should  be  afibrmed« 
with  coats.  McLaughlin  and  HaU^,  JJ., 
concurred;  Tan  Brunt,  P.  J.,  and  Ingraham^ 
J.,  dissented. 
The  People  of  the  State  of  Kew  Tork  ex  reL 
Thomas  F.  Bice,  Appellant,  v.  Thomas  Btnr- 
rls,  Commissioner  of  the  Fire  Department  of 
the  City  of  New  Tork,  Bespondent.—  Order 
aflirmed,  with  costs.— Appeal  from  an  order 
denying  a  motion  for  a  peremptory  writ  of 
mandamus  reinstating  the  relator  aa  a  fire- 
man in  the  fire  deparoment  of  the  dty  of  New 
Tork.- 

IvoaiHAM,  J.:  The  relator  alleged  In  his  pe- 
tition upon  which  this  application  was  made 
that  he  had  been  duly  appointed  a  member 
of  the  uniformed  f oroe  of  the  fire  depart- 
ment, and  that  on  or  about  the  7th  day  of 
March,  1808,  he  was  removed  from  said  po- 
sition and  his  name  was  dropped  trota  the 
rolls  of  thedepartment  by  the  du-ectlon  of  the 
respondent,  although  no  written  charges 
had  been  preferred  against  him  and  no  oppor- 
tunity afforded  him  to  be  heard  in  his  defense 
upon  any  charges,  as  required  by  law.  In 
answer  to  this  petition  an  affidavit  of  the 
commissioner  was  submitted  which  stated 
that  '*  The  relator  herein  was  absent  without 
leave  from  8:66  • .  x.,  March  1,  1908,  to  S 
o'clock  ▲.  K.,  March  8,  1008.  That  said  ab- 
sence was  never  explained  by  the  petittoner 
to  deponent.  At  the  end  of  the  five  days 
unexplained  absence  without  leave  deponent 
deemed  and  held  that  by  such  unexplained 
absence  the  petitioner  mtttided  to  resign, 
and  deponent  thereupon  accepted  it  as  sow 
and  dropped  the  petitioner's  name  from  the 
pay  roll.''  By  section  786  of  the  revised  char- 
ter* it  Is  provided:  "No  member  of  the  fire 
department  shall,  under  penalty  of  torMt- 
ing  the  salary  or  pay  which  may  be  due  to 
him,  withdraw  or  resign,  except  by  permiS' 
sionof  tbeflre  commusioner.  Unexplained 
absence  without  leave,  of  any  member  of  the 
uniformed  force  for  five  days,  shall  be  deemed 
and  held  to  be  a  resignation  by  sudi  member 
and  accepted  as  such."  Upon  this  appUoa- 
tion  we  must  accept  the  statement  oc  the 
respondent  as  true,  and  under  this  provision 
of  the  charter  we  think  that  the  reqwadent 


*  Laws  of  1001,  chap.  466.-[Bbp. 
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was  authorised  to  treat  the  unexplained  ah- 
senoe  of  the  relator  as  a  resifirnation  and  ao- 
oept  it  as  such.  The  relator  thus  being  in 
the  position  of  a  member  of  the  uniformed 
force  who  had  resigned  and  whose  resigna- 
tion had  been  accepted  by  the  commissioner, 
was  not  entitled  to  mandamus  reauirlng  his 
reinstatement.   CPtcpU  ex  rel.  Fwiy  t.  York^ 


48  App.  DiT.  178:  affd.,  168  N.  T.  661;  FtcpU 

rel.  Brennan  t.  Sturgie  (ante  p.  151). 

It  follows  that  the  .order  appealed  from 


must  be  affirmed,  with  costs.  Van  Brunt, 
P.  J.,  Patterson,  Batch  and  Laughlin,  JJ., 
concurred. 
Joseph  Weibler,  Bespondent,  t.  Ida  C.  Ckx>k 
and  Oraoe  M.  Olmstead,  Appellants.-  Judg- 
ment and  order  reyersed,  new  trial  ordered. 
costs  to  appellant  to  abide  event.— Appeal 
from  judgment  entered  upon  Terdlct^  and 
from  order  denying  motion  for  a  new  trial— 
IiraRAHAM,  J.:  This  action  was  brought  to 
reooTer  commissions  from  the  defendants. 
The  plaintiff  was  a  real  estate  broker  and 
the  defendants  were  the  owners  of  certain 
lots  on  the  corner  of  One  Hundred  and 
8eTenteenth  street  and  Momingside  terrace, 
in  the  dtjr  of  New  York.  The  plaintiff  ne- 
gotiated for  the  sale  of  the  lots  and  finally 
procured  a  Mr.  Byan.  who  offered  to  pur- 
<chase  them.  In  answer  to  a  request  from 
the  defendants  he  called  upon  Mr.  Rldgway, 
their  attorney,  who  gave  to  the  plaintiff  the 
following: 

"  N«w  YoEK,  Dee.  Iftth,  1«01. 
''  This  is  to  certify  that  Joseph  Weibler  is 
•our  agent  to  procure  a  purchaser  for  the  lots 
In  the  northwest  comer  of  117th  street  and 
Momingside  Terrace,  and  in  case  of  a  sale  at 
figures  satisfactory  to  us  to  a  person  capable 
of  carrying  out  his  contract,  we  agree  to  pay 
him  a  commission  of  one  per  cent. 
"IDA  C.COOK, 
"GRACE  M.  OLMSTEAD, 
"  By  C.  D.  RioewAT, 

The  next  day  he  took  Ryan  to  Mr.  Ridgway's 
office  and  there  met  the  defendants.  Rjan 
then  offered  $78,600  for  the  lots,  which  was 
the  price  that  the  defendants  were  willing  to 
accept.  After  some  discussion  about  the 
terms  of  the  contract,  Ryan  asked  the  plain- 
tiff whether  there  were  any  restrictions  on 
the  lots.  There  was  then  some  discussion 
4ibout  whether  or  not  there  were  restrictions, 
but  a  contract  was  prepared,  signed  by  the 
defendants  and  retained  by  Mr.  Ridgway, 
and  an  unsigned  copy  was  given  to  Byan  to 
procure  the  signature  of  the  person  for 
whom  he  was  acting.  The  plaintiff  then 
juiked  for  his  commissions,  when  one  of  the 
defendants  said  that  they  would  send  him  a 
•check.  He  subsequently  asked  Mr.  Ridgway 
for  the  commissions,  when  he  was  told  that 
the  transaction  had  not  gone  through.  It 
Also  appeared  that  there  was  a  ooyenant  af- 
fecting these  lots  which  prevented  the  front 
ten  feet  from  being  built  upon,  and  the 
imrchaser  refused  to  purchase  subject  to 
this  restriction,  but  subsequently  offered 
to  take  the  lots  at  a  reduction  of  ten  per 
cent,  which  the  defendants  refused.  When 
the  plaintiff  told  Mr.  Ridgway  that  he  could 
get  an  offer  of  fTS^SOO,  Mr.  Ridgway  said  he 
thought  that  the  defendants  would  accept 
It.  and  on  the  thirteenth  day  of  December, 
when  the  contract  was  prepared,  the  defend- 
ants ezpreesed  themselyes  as  willing  to  ac- 
cept an  offer  of  $78,600  for  the  property. 
They  never,  however,  authorised  the  plain- 
tiff to  procure  a  purchaser  at  that  price,  nor 
was  there  ever  an  acceptance  of  this  sum  of 
f78,600  for  the  property  that  the  defendants 


I  could  sell,  which  was  the  property  subject 
to  this  restriction.  The  sale  was  never  con- 
summated because  the  prospective  pur- 
chaser refused  to  give  the  sum  of  $78,600, 
which  was  the  price  that  would  have  been 
satisfactory  to  the  defendants  for  the  prop- 
erty which  they  had  to  sell.  There  was  no 
statement  to  the  plaintiff  that  the  property 
was  free  from  incumbrances  or  restrictions; 
and  the  agreement  of  the  defendants  was 
that  they  would  pay  to  the  plaintiff  a  com- 
mission of  one  per  cent  in  case  of  a  sale  at 
figures  satisfactory  to  the  defendants  to  a 
mrson  capable  of  carrying  out  his  contract. 
The  testimony  was  uncontradicted  that  no 
purchaser  was  procured  by  the  plaintiff 
upon  terms  satisractory  to  the  defendants, 
and  no  contract  was  executed,  no  sale 
actually  made.  At  the  end  of  the  plaintiff's 
case  the  defendants  moved  to  dismiss  the 
complaint,  which  was  denied.  There  was 
evidence  on  behalf  of  the  defendants  that 
the  only  offer  to  sell  the  property  made  by 
by  them  was  for  $78,600,  subject  to  any  re- 
striction that  there  was  upon  the  property, 
and  that  the  purchaser  procured  by  plaintCff 
refused  to  pay  the  same.  At  the  end  of  the 
case  the  defendants'  counsel  again  moved  to 
dismiss  the  complaint  and  direct  a  verdict 
for  the  defendants,  which  was  denied:  and 
the  plaintiff's  counsel  then  moved  for  a 
direction  of  a  verdict  in  favor  of  the  plain- 
tiff, which  was  granted  and  a  verdict  directed 
for  the  plaintiff  for  the  full  amount  claimed, 
to  which  the  defendants  excepted.  I  think 
this  was  clearly  error,  as  the  plaintiff  never 
found  a  purchaser  ^*at  figures  satisfactory 
to"  the  defendants,  vis.7i78,600,  subject. to 
the  restrictions.  It  follows  that  the  Judg- 
ment and  order  appealed  from  must  be 
reversed  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event.  Van 
Brunt,  r.  J.,  O'Brien,  McLaughlin  and 
Hatch,  JJ.,  concurred. 
Thomas  J.  McCabe,  Respondent,  v.  The  City  of 
New  York,  Appellant.— Judgment  reversed, 
new  trial  ordered,  costs  to  appellant  to  abide 
event.— Appeal  from  a  Judgment  entered 
upon  the  verdict  of  a  jury  by  direction  of 
the  court.— 

Hatch,  J.:  In  its  general  features  this  case  is 
brought  within  the  decision  in  Benjamin  v. 
City  of  New  York  Qante,  p.  68),  where  the 
Judgment  was  reversed.  The  principles  of 
law  therein  enunciated  are  controlling  of  the 
rights  of  the  plaintiff  in  the  present  action. 
In  addition  to  this,  it  is  disclosed  by  the 

g resent  record,  without  dispute,  that  by  rule 
r  of  the  building  department,  to  which  the 
plaintiff  was  subject,  it  is  required  that  all 
employees  of  such  department  shall  per- 
form such  other  duties  not  therein  specially 
Srescribed  for  them  as  the  interest  of  the 
epartmental  service  may  demand  or  re- 
quire in  the  opinion  of  the  superintendent 
of  buildings:  and  by  rule  6  It  is  required 
that  all  notices  of  violations  of  law  and 
others,  as  may  be  necessary,  shall  be  served 
by  the  messenger  or  any  employee  of  the 
department  in  a  careful,  exact  and  proper 
manner,  and  the  proper  returns  of  such 
service  shall  be  made  Immediately  there- 
after. It  was  testified  by  the  chief  clerk  of 
the  department  of  buildings,  and  not  dis- 

Eut6d,that  in  connection  with  these  rules, 
e  gave  to  the  emDloyees  instructions  that 
the  affidavits  requfred  in  the  department  to 
be  taken  were  so  to  be  taken  as  a  part  of 
the  duty  of  the  respective  employees.  It 
must  have  been  understood,  therefore,  by 
the  plaintiff  and  the  other  employees  thi^ 
what  they  did  in  connection  with  the  matter, 
for  which  they  now  seek  to  recover,  was  a 
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part  of  the  duty  which  derolTed  upon  them 
to  perform  in  oonnectton  vith  their  employ- 
ment; and  under  such  circumstances  no 
additional  charge  heyond  the  salary  re- 
ceiTed  by  him,  or  them,  could  he  properly 
made  therefor.  The  cese  is  easentiaUy  dif- 
ferent from  Merzbach  v.  Moffor  (ION.  T. 
16),  as  therein  the  serrices  were  reoofc- 
niaed  to  be  Independent  of  the  olilcial  em- 
ployment, and  the  charges  were  made  under 
the  direction  of  the  head  of  the  office.  He 
was  authorised  to  incur  such  charge,  and  an 
wn>ropriatlon  had  been  made  for  payment 
or  such  expenses.  No  such  facts  appear  in 
this  case.  The  court  was,  therefore,  not 
authorised  to  direct  a  ▼erdict.  and  the  judg- 
ment baaed  thereon  should  be  reTeraed  and 
a  new  trial  granted,  with  costs  to  the  appel- 
lant to  abide  the  event.  Patterson,  Ingra- 
ham  and  Laughlln,  J  J.,  concurred. 
Vak  Bbumt,  p.  J.  (concurring):  I  concur 
with  Mr.  Justice  Hatch  in  his  opinion  in  this 
case.  I  am  also  of  opinion  that  the  plaintiff, 
being  an  employee  of  the  city,  could  make 
no  charge  for  work  done  even  for  the  city  in 
office  hours.  I  think  that  another  reason 
why  there  can  be  no  recoTery  in  this  case  is 
that  there  Is  no  evidence  whatever  that  any 
person  in  the  building  department  could  in- 
cur any  such  obligation  on  the  part  of  the  city 
Patterson,  Invraham,  Hatch  and  Laughlin, 
JJ.,  ooncurrea. 
Thomas  J.  0*Neill,  Respondent  t.  Leroy  B. 
Crane,  as  Surriving  Partner  of  the  Firm  of 
Leroy  B.  Crane  and  Royal  8.  Crane,  Appel- 
lant.—Judgment  and  order  reversed,  new 
trial  ordered,  costs  to  appellant  to  abide 
event—  Appeal  from  a  judgment  entered 
upon  the  verdict  of  a  ]urv,  and  from  an  or- 
der denying  the  def endant^is  motion  for  a  new 
trial  made  upon  the  minutes.— 
Hatch,  J.:  Th)s  is  an  action  brought  by  an 
attorney  to  recover  on  a  quantum  meruit 
for  professional  services  claimed  to  have 
been  rendered  by  him  to  a  partnership,  which 
was  claimed  to  exist  between  the  defendant 
lisroT  B.  Crane  and  Royal  S.  Crane.  The  lat- 
ter having  died,  this  action  is  continued 
against  the  defendant  Leroy  B.  Crane  as  sur- 
vrring  partner.  The  case  has  been  before 
this  court  upon  a  former  appeal,  where  the 
judgment  was  reversed  and  a  new  trial 
granted  for  error  committed  in  the  reception 
of  evidence.  (^O'Neill  v.  Cro»«,  66  App.  Div. 
866.)  The  evidence  .'in  the  present  record  is 
in  all  substantial  respects  the  same  as  was 
given  on  the  former  trial.  It  Is  not  necessary 
that  It  be  adverted  to  in  detail.  The  plain- 
tiff seeks  a  recovery,  based  upon  the  exist- 
ence of  a  copartnership  between  Leroy  B. 
Crane  and  Royal  8.  Crane  at  the  time  when 
the  services  for  which  a  recovery  Is  sought 
were  rendered.  That  such  partnership 
existed  is  an  express  averment  of  the  com- 
plaint, is  reiterated  in  the  bill  of  particulars 
and  was  the  theory  upon  which  the  trial  was 
had.  Neither  the  pleadings  nor  the  evidence 
given  in  the  case  support  any  other  theory 
upon  which  a  recovery  can  be  based.  At  the 
close  of  the  trial  the  court  laid  down  for  the 
guidance  of  the  jury,  and  as  issues  to  be 
determined  by  tnem,  three  propositions: 
JVrsf,  were  the  surviving  defendant  and  his 
brother  copartners,  engaged  in  the  practice 
of  their  profession  at  the  time  when  the 
services  were  rendered;  second^  did  these 
defendants,  as  partners,  employ  the  plaintiff 
to  do  certain  legal  business;  and  thirds  what 
it  was  worth?  These  were  the  questions  liti- 
gated upon  the  trial  and  there  was  a  sharp 
conflict  in  the  testhnony  concerning  each 


the  opinion  delivered  upon  the  former  ap- 
peal suted  that  the  evidenoe  upon  such  sub- 
ject was  sufficient  to  carry  the  case  to  the 
jury,  yet  it  Is  evident  that  the  testimoDy 
upon  which  to  found  a  nartnership,  aasnm- 
Ing  the  correct  rule  was  then  stated,  is  by  no 
means  oonchttive;  but,  on  the  contrary.  It  Is 
meagre  and  In  many  respects  inconclusive. 
Upon  this  subject,  therefore,  it  became 
essential  that  the  rights  of  the  defendant 
should  be  carefully  guarded  and  protected. 
At  the  request  of  the  plaintiff,  the  court 
charged  theJury  "  that  it  is  not  necessary  for 
the  plaintiff,  in  order  to  succeed,  to  prove 
that  there  was  a  general  partnership  becweeu 
the  defendants.  *^  To  this  charge  the  defend- 
ant took  an  exception.  It  is  discloeed  by  the 
record  that  up  to  the  time  when  this  request 
was  made  nothing  had  occurred  whidi 
showed,  or  tended  to  show,  that  any  of  the 
parties  understood  that  a  recovery  could  be 
had,  baaed  upon  any  other  theory  than  the 
establishment  of  a  general  copartnership. 
The  evidence  given  by  the  pkuntiff  would 
not  support  a  recovery  upon  any  other 
theory.  Tne  court  itself  hi  the  body  of  its 
charge  had  laid  down  the  rule  that  such 
fact  must  be  established  as  an  eiww^nHnl  nut 
of  the  plaintiff's  cause  of  actton.  ^rb» 
charge,  therefore.  In  this  particular  was  not 
only  Inconsistent  with  the  complaint  and  the 
bill  of  particulars  and  the  proof  given  upon 
the  trial,  but  it  was  also  inoonslstent  with 
the  main  charge  as  delivered  by  the  court  to 
the  jurv.  In  no  view,  therefore,  can  this 
charge  be  sustained,  as  it  authorised  a  re- 
covery based  upon  no  evidence,  and  was  in- 
consistent with  every  rule,  both  of  law  and 
of  evidence,  which  the  parties  and  the  court 
had  regarded  as  necessary  to  sustain  a  re- 
covery prior  thereto.  This  charge  was 
neither  modified  nor  cured  by  anything 
which  followed,  and  the  case,  therefore,  was 
finally  left  to  the  jury  to  find  a  verdict  upon 
a  theory  which  neither  the  pleadings  nor 
the  evidenoe  warranted  or  supported.  For 
this  error  the  judgment  and  oraer  should  be 
reversed  and  a  new  trial  granted,  « ith  costa 
to  the  appellant  to  abide  the  event.  Van 
Brunt,  F.  J.,  O'Brien,  Ingraham  and 
McLaughlin,  JJ.,  concurred. 
William  O.  Baraon  and  Charles  H.  Barson.  Re- 
spondents, V.  Agnes  K.  Murphy  MulUnn 
and  William  G.  Mulligan.  Appellants!— Or- 
der affirmed,  with  ten  dollars  costs  and  dis- 
bursements, and  order  to  be  entered  as 
directed  In  opinion.-  Appeal  from  an  order 
denying  a  motion  to  amend  a  judgment.— 
McLAu  RUN,  J.:  This  action  was  in  eject- 
ment. At  the  conclusion  of  the  trial  the  oouit 
held  that  there  was  nothing  for  the  jury 
except  the  amount  of  damages  to  which  the 
plaintiffs  were  entitled  for  the  use  and  occn- 
pation,  and  directed  a  verdict  upon  all  of  the 
other  Issues  involved.  That  he  directed  a 
verdict  uix)n  such  other  issues  is  apparent 
not  only  from  the  first  sentence  in  the  charge 
to  the  jury,  in  which  he  said:  "•  •  •  Gen- 
tlemen of  the  Jury,  the  important  questions 
in  this  case  were  disposed  of ,  so  far  as  this 
trial  Is  concerned,  by  the  direction  of  the 
court.  Whether  they  are  correct  or  not  win 
be,  perhaps,  hereafter  finally  settled,  and 
that  leaves  for  you,  in  the  consideration  of 
this  case,  merely  the  question  of  what  dam- 
ages the  plaintiffs  are  entitled  to  for  the 
use  and  occupation  of  these  two  plots  *  *  * 
of  land  from  the  second  day  of  October,  1897,** 
and  the  exception  by  defendants*  counsel,  to 
wit,'*IwIU  *  *  *  take  an  exception  to 
that  part  of  your  Honor's  chan^  in  which 
vou  instruct  the  jury  that  the  only  question 
for  them  to  determine  Is  the  amount  of  dam- 
ages which  the  plaintiffs  are  entitled  to,'* 


Digitized  by 


Google 


DECISIONS  IN  CASES  NOT  REPORTED. 


639 


App.  Div.]  First  Defabthent,  Dbcembeb  Tbrm,  1902. 


but  alBO  from  the  order  made  by  the  trial 
oourt  at  the  oooduaioa  of  the  trial,  vhioh 
recited  the  flndinfr  made  by  the  jury.  The 
jury  awarded  plaintiffs  oertain  damages, 
which  were  doubled  under  the  statute,*  and 
Judgment  was  thereafter  entered,  adjudging 
that  the  plaintiffs  were  entitled  to  reooyer 
such  damages,  and  that  they  were  the  owners 
in  fee  and  entitled  to  the  immediate  posses- 
sion of  the  premises  described  in  the  com- 
glaint.  Subsequently  the  defendants  moved 
>  correct  the  judgment  by  striking  there- 
from the  award  to  the  plaintiffs  of  the  pos- 
session of  the  premises,  and  directing  that 
the  Judgment  oe  made  to  conform  to  the 
-verdict  rendered.  This  was  denied  and  the 
defendants  appealed.  It  is  perfectly  appar- 
ent that  all  of  the  questions  involved  in  the 
case  were  disposed  of  by  the  trial  court,  ex- 
cept the  one  of  *• »".-.-*»- ^j 

on  both  sides  i  'k, 

when  the  Jury  he 

plaintiffs  for  dar  ed 

therein  a  reoove  on 

upon  all  of  the  En- 

deed,  the  trial  Ju  gh 

the  form  of  a  V(  ed 

such  entry  to  be  ct. 

did  when  he  stat  ad 

disposed  of  all  0  he 

one  of  damages,  on 

submitted  to  th  Ud 

Term  could  have ke 

such  entry  in  his  minutes.  The  order  ap- 
pealed from,  therefore,  must  be  affirmed, 
with  ten  dollars  costs  and  disbursements, 
and  an  order  entered  directing  the  clerk  to 
make  an  entry  in  his  minutes  in  conformity 
with  the  views  here  expressed.  Van  Brunt, 
P.  J.,  O'Brien,  Ingraham  and  Hatch,  JJ., 
concurred. 

Charles  L.  Zimmerman,  Respondent,  v.  Emil 
B.  Meyrowitz,  Appellant.  (Action  No.  2.) — 
Order  and  Judgment  reversed,  with  costs 
and  disbursements  to  appellant.— Appeal 
from  a  Judgment  entered  upon  an  order  of 
the  court,  adjudging  part  of  the  defendant's 
amended  answer  to  be  sham  and  awarding 
Judgment  to  the  plaintiff  upon  the  re- 
miunder  of  the  amended  answer  for  the 
relief  demanded  in  the  complaint,  with  costs. 
Also  from  the  order  striking  out  the  de- 
fense contained  in  the  answer,  and  directing 
Judgment  for  the  plaintiff.— 
Hatch,  J.:  The  question  arising  upon  this 
appeal  is  precisely  the  same  as  that  disposed 
of  m  the  case  of  Zimmerman  y.  Meyjnncitz^ 
being  action  No.  8  of  the  series  (ante. 
p.  taSf).  The  order  and  Judgment  based 
thereon  should  be  reversed,  with  costs  and 
disbursements  to  the  appellant .  Van  Brunt, 
P.  J.,  Patterson,  Ingraham  and  Laughlin, 
JJ.,concurred. 

The  People  of  the  State  of  New  York.  Re- 
spondent, V.  Abraham  Feldman,  Appellant. 
—  Judgment  reversed  and  new  trial  or- 
dered.—Appeal  by  defendant  from  a  Judg- 
ment of  conviction  of  the  crime  of  rape  in 
the  second  degree.  The  indictment  was  for 
the  crime  of  rape  in  the  second  degree  and 
abduction.  The  abduction  count  was  with- 
drawn when  the  prosecution  rested.  The 
charge  is  that  about  seven  o'clock  on  Sun- 
day morning,  June  16.  1901,  the  defendant 
perpetrated  an  act  of  sexual  intercourse 
with  one  Pauline  Kenner,  a  girl  under  eigh- 
teen years  of  age,  who  was  not  his  wffe, 
under  circumstances  not  amounting  to  rape 
In  the  first  degree.  The  defendant,  a  young 
man  twenty-one  years  of  age,  had  been  in 
the  business  of  making  cloaks  and  Jackets 
with   his  father  at  874  Canal  street.  New 


York  city,  for  three  years.  They  occupied 
a  loft  oonsistlng  of  two  rooms  divided  by  a 
partition,  on  the  third  floor  of  No.  874,  and 
the  complainant  was  employed  by  them 
there.  She  testifies  that  she  had  worked  in 
this  shop  but  three  days  before  the  sixteenth, 
reporting  for  duty  every  morning  at  eight 
o'clock,  but  was  directea  on  Friday  by  the 
defendant  to  oome  to  the  shop  on  Sunday 
morning  at  seven  o'clock,  as  they  closed  on 
Saturday:  that  he  had  never  taken  any  lib- 
erties witn  her  or  made  any  advances  to  her 
prior  to  her  coming  to  work  on  Sunday 
morning:  that  when  she  arrived  that  morn- 
ing about  seven  o'clock  she  found  the  de- 
fendant and  another  employee  there;  that 
the  defendant  came  to  where  she  was  work- 
ing and  placed  one  hand  on  her  shoulder: 
"  then  I  said  to  him  that  my  sister-in-law  told 
me  to  b^  him  to  let  me  go  home.  It  was  a 
lie,  it  was  not  true,  but  I  told  him  only  be- 
cause he  used  to  come  near  me; "  that  he 
then  gave  her  a  Jacket  on  which  to  sew  five 
buttons,  after  flnishins  which  and  after  tell- 
ing him,  on  account  of  nls  being  disinclined  to 
let  her  go  owing  to  the  pressure  of  business, 
that  she  desirea  to  go  to  Newark  to  attend  a 
wedding,  she  startea  down  stairs  on  her  way 
home;  that  he  followed  and  "cau^t "  her 
on  the  second  floor:  that  she  broke  away 
from  him,  but  that  he  ''caught"  her  again 
on  the  first  floor  and  '*  held  me  fast,"  "  laid  '* 
her  down  on  the  floor  and  had  connection 
with  her,  despite  her  cries  and  resistance; 
that  this  took  place  on  a  wooden  floor,  with 
the  front  door  of  the  place  half-way  open, 
and  occupied  about  five  or  six  minutes,  dur- 
ing all  of  which  she  screamed  and  holloed, 
but  no  one  came  to  her  assistance:  that 
when  he  let  her  up  she  went  to  her  horne^ 
and  from  there  started  for  Newark  at  about 
nine  o'clock  that  morning  with  her  whole 
family,  and  did  not  return  untO  night,  the 
trip  being  for  pleasure  only  and  there  being 
no  wedding;  that  she  did  not  mention  this 
occurrence  with  the  defendant  imtil  twelve 
o'clock  that  night,  when  she  told  her  sister, 
who  thereupon  told  her  mother.  The  sister 
testified  that  she  called  at  the  defendant's 
place  of  business  with  the  complainant  the 
following  morning.  Her  version  of  the  con- 
versation with  the  defendant  is  as  follows:  **  I 
asked  him  what  was  the  matter  that  he  had 
with  my  sister.  He  said, '  Dont  talk  so  loud 
and  keep  quiet;  I  will  settle  with  you.'  Q. 
Just  repeat  over  again  what  you  asked  himf 
A.  When  I  came  In  I  asked  for  his  father. 
Then  he  said  that  father  is  not  here.  Then 
he  asked  me  what  I  want  Then  my  sister 
came  up,  and  I  asked  him  the  question  what 
he  had  with  her.  He  said, '  I  made  a  mistake. 
Come  on,  we  will  settle.  How  much  do  you 
want.' "  This  is  the  only  corroboration  in  the 
case  tending  to  connect  the  defendant  with 
the  commission  of  the  crime.  A  female  phy- 
sician was  called  by  the  People  and  teenfied 
to  an  examination  made  shortlv  after  the 
above  interview  on  Monday  at  nine  o'clock^ 
at  which  she  found  evidences  of  rupture  by 
some  blunt  instrument,  and  that  *■*  the  pene- 
tration appeared  to  be  a  recent  one.  The 
parts  were  very  raw,  and  the  surface  of  the 
vagina  was  bleeding  and  raw,  as  though  it 
had  been  very  recent; "  that  the  child  was 
in  an  exceedingly  nervous  and  fainting  con- 
dition when  in  her  office,  and  was  brought 
there  by  a  Mrs.  Soloman.  Opposed  to  this 
is  the  testimony  of  the  defendant,  who  denies 
his  sniilt  and  the  conversation  testified  to 
by  the  complainant's  sister;  the  testimony 
of  two  men,  who  say  they  were  in  the  de- 
fendant's shop  on  this  Sunday,  waiting  for 
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r  MDplojM*  to  opeo  up  his  place  of  Imsi- 
iMH  in  the  loft  AoroM  the  luul,  and  a  man 
emplojred  by  defendant  and  his  father,  the 
three  of  whom  claim  that  defendant  stayed 


from  the  sUeged  scene  of  the  asnult  only  by 
•a  defeotlTe  wall,  throuch  which  he  dalms 
that  the  noise  of  astruggle  or  screams  would 
■certainly  have  been  transmitted,  and  that  he 
heard  nothing  of  the  kind.  The  man  em- 
ployed by  defendant  stated  that  there  was 
.another  operator  in  the  shop  that  mominir 
besides  those  named,  but  thu  man  was  not 
•called  to  testify.  The  complainant  stated 
that  there  was  one  operator  In  the  room 
when  she  came,  but  she  also  answered  **  no  " 
to  the  question,  "Did  anybody  else  oome 
there  to  that  shop  on  that  Sunday  besides 
this  defendant  and  yourself  r  **  The  defend- 
ant's preyious  sooa  character  was  estab- 
lished by  the  testimony  of  four  dtiaens, 
three  of  whom  were  business  men  and  one 
"a  rcTerend  and  a  Hebrew  teacher,"  who 
had  known  him  intimately.  The  foregoing 
Is  the  only  material  evidence  In  the  case.— 
Lauobuh,  J.:  We  are  of  opinion  that  this 
cTideiioe  raises  a  reasonable  doubt  as  to  the 
KuUt  of  the  defendant,  that  the  rerdict  is 
against  the  welc^t  of  the  eridenoe  and  that 
Justice  requires  that  he  should  haye  a  new 
trial.  (Oode  Crim.  Proo.  S  M7->  Counsel  for 
the  respondent,  apparently  appreciating  that 
the  testimony  of  the  oomplsinlng  witness  as 
to  the  droumstanoes  under  whl<»  she  claims 
that  the  aseault  took  place  is  orerbome  by 
the  other  testimony  in  the  case,  seeks  to  sus- 
tain the  conTiction  upon  the  theory  that  it  is 
probable  that  there  was  no  Tery  Tiolent  as- 
4Mult  upon  her  and  not  muob  resutance  upon 
her  part.  Her  testimony  as  to  the  place  ofthe 
•aisault  and  the  droumstanoes  under  whidi  it 
took  piece,  with  her  screaming  and  resisting 
to  the  extent  of  her  ability,  is  certainly  Tery 
improbable.  In  Tiew  of  the  preponderating 
•eytdenoe  that  the  defendant  did  not  leaye  hfi 
place  of  business  until  after  she  had  had 
ample  time  to  pass  out  of  the  building,  we 
think  it  will  not  do  to  speculate  and  accept 
as  truthful  that  part  of  her  testimony  which 
shows  the  aseaiut,  and  releot  entirely  her 
eyidence  concerning  her  resistance  and  out- 
cries. Moreoyer,  the  nature  of  the  testimony 
of  the  female  physician  is  such  as  to  indicate 
that  the  conditions  she  found  were  produced 
more  recently  than  the  preceding  morning. 
This  complainant's  whereabouts  from  the 
time  of  the  alleged  aseault  ehould  haye  been 
more  satisfactorily  accounted  for,  as  well  as 
her  connection  with  Mrs.  Soloman.  It  does 
not  appear  who  Mrs.  Soloman  is,  nor  how  or 
why  she  accompanied  the  complainant.  The 
testimony  of  the  sister,  if  true,  does  not 
necesearuy  sustain  the  evidence  of  the  com- 
plaining witness.  It  would  indicate  that  the 
defendant  was  guilty  of  some  impropriety, 
but  not  necessarily  that  he  was  guilty  of  this 
serious  crime.  In  view  of  the  preyious  good 
character  of  the  defendant,  which  Is  not 
questioned  and  Is  sustainea  by  reputable 
witnesns,  and  of  the  other  eyloence  in  his 
behalf  which  we  regard  as  preponderati 
we  think  It  will  not  do  to  allow  the  con' 
tion  In  this  case  to  stand.  The  Judgment 
should,  therefore,  be  reyereed  and  a  new 
trial  ordered.  Tan  Brunt,  P.  J.,  and  Patter- 
son, J.,  concurred;  Ingrsham  and  Hatch, 
JJ.,  dlflsented. 

IvoRAHAH.  J.  (diflsenting):  I  think  that  in 
this  case  there  was  a  fur  question  for  the 
jury;  that  the  case  was  fairly  submitted  to 
the  jury  by  a  charge  which  correctly  pre- 
.sented  the  questions  to  be  determined;  that 


the  rights  of  the  defendant 
respects  protected,  and  that 
jurailed  in  reyersmg  the  judgment. 


in  sll 

e  not 

The 


testimony  of  the  complainant  was  amply  0 
robotated,  and  if  the  artmiswiow  of  the 
defendant,  testified  to  by  the  complainsnt's 
sister,  was  belleyed,  the  jury  yras  Justified 
in  finding  that  the  deftedantoommitted  the 
aseault  upon  the  comirialnant.  The  lestt- 
mony  of  the  complainant  as  to  the  resistsnoe 
that  she  made,  iNiile  probably  exaggerated, 
does  not  justify  us  In  disrenrding  her  teiti- 
mony.  Her  reooUection  of  whait  occuned 
at  the  time  such  an  assanlt  was  made  upon 
her  would  probably  be  oonsiderafaty  cos- 
fused,  and  I  think  l£at  she  might  ' 
good  faith  exsggerate  theresistano 

made.    The  character  <tf  the  witnesi^ 

by  the  defendant,  the  nature  of  their  testi- 
mony and  their  relation  to  the  deftedant't 
father  made  their  credibility  a  question  for 
the  Jury.  The  relation  that  exists  betweei 
an  employer  of  young  gfrla  and  ench 
einployees  is  such  that  it  gives  him  greet 
inlTuenoe  over  them,  and  I  think  that  their 


thatdM 


protection  requires  that  this  law  should  be 
strictly  admUiJstered. 
that  the 


admUiJstered.  I  think,  thetefde. 
judgment  should  be  afllrmed. 
Hatch,  J.,  concurred. 
The  City  of  New  York,  Bespoodent,  v.  Forty- 
second  Street  and  Grand  Street  Fenj 
Bailroad  Company  and  Others,  AppeQada 
—Judgment,  so  far  as  it  overmleB  the  Joint 
demurrer  of  the  defendants,  and  the  seps- 


rate  demurrers  of  the  Forty-second  Street 
and  Grand  Street  Ferry  Baflrond  Oompssy 
and  the  Metropolitan  Croaetown   Bsilwsy 


Company,  revereed  and  the  demnrrerB  so- 
tained.  with  costs  in  this  court  and  in  the 
court  bdow;  and  so  fkr  as  it  oTerrules  tbe 
separate  demurrer  of  the  M etrMxdltsn 
Street  Hallway  Company,  afllrmed,  with 
costs,  with  leave  to  the  IfotropoUtan  Street 
Railway  Company  to  answer  on  payment  d 
costs  in  this  court  and  in  the  court  bdow.— 
Appeal  from  an  interkxratory  Judgment 
ovenniUng  demurrers  to  the  oompUUnt, 
with  leave  to  the  defendants  to  serve  sd 
answer  within  twenty  days.— 
broEAHAif,  J.:  This  action  Is  brought  to  re- 
cover license  fees  for  oars  used  by  the  de- 
fdidant,  the  Metropolitan  Street  Bailroad 
CompanVf  in  the  operation  of  a  street  rsil- 
road.  The  complaint,  after  alleging  the 
incorporation  of  the  plaintUT  and  dT  the 
defendants,  alleges  that  the  defendsnt 
Forty-second  Street  and  Grand  Street  Fenr 
Bailroad  Company  on  or  about  February  a, 
188a,  became  the  assignee  of  one  John  T. 
Oonover  and  others  of  the  rights,  privileges 
and  franchises  conferred  upon  them  Irr 
virtue  of  chapter  51fi  of  the  Iaws  of  IMO: 
that  in  and  oy  said  act  it  was  provided 
among  other  things  that  said  Conover  and 
others  and  thdr  assigns  should  pay  to  the 
dty  the  same  license  fee  aanuaUy  for  esdi 
car  run  upon  the  lines  of  said  railroad  si 
was  then  paid  by  the  other  dty  railroads  in 
said  city;  that  by  an  ordinance  duly  ap- 
proved December  8, 18B8,  the  common  ooua- 
dd  of  said  the  mayor,  aldermen  and  com- 
monalty of  the  dty  of  New  Toric,  Mng 
thereto  duly  authorised,  did  ordaht  as  fol- 
lows: ''Eadi  and  every  paseenger  rsilrosd 
car  running  in  the  City  of  New  York  below 
Ittth  Street  shall  pay  into  the  dty  tressury 
the  sum  of  fifty  ddlars  annually  for  a 
license;*'  that  on  or  about  May  18,1898,  the 
defendant  Forty-second  Street  and  Grsnd 
Street  Ferry  Bailroad  Company  lesaed  to 
the  defendant  Metropolitan  Croaatown  Bsll- 
road  Company  iti  lines  of  railroad  and  sp- 
purtenances,  psaeanger  cars  and  other  prop- 
erty, and  thatonor  about  May  98,  ISoTths 
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defeodant  MetropoUtan  Croastown  Railroad 
Company  was  cODsoUdated  into  and  with  the 
Metropolitan  Street  Railway  Company,  and 
has  ever  since  operated  and  maintained  and 
been  in  the  control  of  the  lines  of  railroad 
of  said  defendant  Forty-second  Street  and 
Grand  Street  Ferry  Railroad  Company  and 
the  paasemrer  cars  nin  thereon ;  that  during 
the  years  18O6  to  1809,  inclusive,  there  were 
used,  run  and  operated  upon  the  lines  of  the 
railroad  of  the  defendant  Forty-second 
Street  and  Grand  Street  Ferry  Railroad 
Company,  below  One  Hundred  and  Twenty- 
fifth  street  ip  the  city  of  New  Yorlc,  passen- 
ger cars  for  which  there  became  due  and 
the  defendants  became  liable  to  pay  to  the 
plaintiff  car  license  fees  of  whicn  there  re- 
mained due  to  the  plaintiff  the  sum  of  $1,000 
with  Interest  thet^eon.  The  defendants 
jointly  demurred  to  this  complaint  upon 
the  ground  that  several  causes  of  action 
were  improperly  united,  and  each  defendant 
separately  demurred  upon  the  same  ground 
and  also  upon  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  it.  For  the  reasons 
stated  in  the  case  of  City^NewYork  ▼.  Sixth 
Ave.  R.  R.  CoAante,  p.  867)  we  think  that  the 
Judgment  appealed  f  rom,HO  far  as  it  overrules 
the  joint  demurrer  of  the  defendants,  and  the 
separate  demurrers  of  the  Forty-second 
Street  and  Grand  Street  Ferry  Railroad  Com- 
pany and  the  Metropolitan  Crosstown  Rail- 
road Company,  should  be  reversed  and  the 
demurrers  sustained,  with  costs  in  this  court 
and  in  the  court  below;  and  that  the  judg- 
ment, so  far  as  it  overrules  the  separate 
demurrer  of  the  Metropolitan  Street  Rail- 
way Company,  should  be  affirmed,  with 
costs,  with  leave  to  the  Metropolitan  Street 
Railway  Comi)any  to  answer  on  payment  of 
costs  in  this  court  and  in  the  court  below. 
Van  Brunt,  P.  J.,  Patterson,  Hatch  and 
Laughlin,  JJ.,  concurred. 

The  City  of  New  York,  Respondent,  v.  Central 
Park,  North  and  East  River  Railroad  Com- 
pany and  Others,  Appellants.— Judgment,  so 
far  as  it  overrules  tne  joint  demurrer  of  the 
defendants  and  the  separate  demurrers  of 
the  Central  Park,  North  and  East  River 
Railroad  Company  and  the  Metropolitan 
Crosstown  Railway  Company  reversed,  and 
the  demurrers  sustained,  with  costs  in  tiifs 
court  and  in  the  court  below,  and  so  far  as  it 
overrules  the  separate  demurrer  of  the 
Metropolitan  Street  Railway  Company  af- 
firmed, with  costs,  with  leave  to  the  Metro- 
politan Street  Railway  Company  to  answer 
00  payment  of  costs  In  this  court  and  in  the 
court  below.— Appeal  from  an  interlocutory 
Judgment  overruling  demurrers  to  the  com- 
plaint, with  leave  to  the  defendants  to  serve 
an  answer  within  twenty  days.— 
Indraham,  J.:  The  same  question  is  pre- 
sented in  this  case  as  is  presented  in  City  of 
New  York  v.  Sixth  Ave.  R.  R.  Co.  Cante. 
p.  3C7),  and  for  the  reasons  there  stated 
we  think  that  the  judgment  appealed  from, 
so  far  as  it  overrule  the  joint  demur- 
rer of  the  defendants,  and  the  separate  de-* 
murrers  of  the  Central  Park.  North  and  East 
River  Railroad  Company  and  the  Metropoli- 
tan Crosstown  Railway  Company  should  be 
reversed  and  the  demurrers  sustained,  with 
costs  in  this  court  and  in  the  court  below; 
and  that  the  judgment,  so  far  as  it  overrules 
the  separate  demurrer  of  the  Metropolitan 
Street  Railway  Company,  should  be  afllrmed, 
with  costs,  with  leave  to  the  Metropolitan 
Street  Railway  Company  to  answer  on  pay- 
ment of  costs  in  this  court  and  in  the  court 
below.  Van  Brunt,  P.  J.,  Patterson,  Hatch 
and  Laughlin.  JJ.,  concurred. 

The  City  01  New  York,  Respondent,  v.  Broad- 


App.  Dit.— Vol.  LXXYII.        41 


way  and  Seventh  Avenue  Railroad  Com- 
pany and  Others,  Appellants.— Judgment, 
so  nir  as  it  overrules  the  joint  demurrer  of 
the  defendants  and  the  separate  demurrers 
of  the  Broadway  and  Seventh  Avenue  Rail- 
road Company  and  the  Houston.  West  Street 
and  Pavonia  Ferry  Railroad  Company,  re- 
versed and  the  demurrers  sustained,  with 
costs  in  this  court  and  in  the  court  below; 
and  so  far  as  it  overrules  the  separate  de- 
murrer of  the  Metropolitan  Street  Railway 
Company  affirmed,  with  costs,  with  leave  to 
the  Jfetropolitan  Street  Railway  Company 
to  answer  on  payment  of  costs  in  this  court 
and  in  the  court  below.—  Appeal  from  an 
interlocutory  judgment  overniling  demur- 
rers to  the  complaint,  with  leave  to  the  de- 
fendants to  serve  an  answer  within  twenty 
days.— 

Inqraham,  J.:  The  same  question  is  pre- 
sented in  this  case  as  is  presented  in  the  case 
of  City  of  New  York  v.  Sixth  Ave.  R.  R. 
Co  ,  iante^  p.  867),  and  for  the  reasons  there 
stated  we  think  that  the  judgment  ap- 
pealed from,  >  80  far  as  it  overrules  the 
joint  demurrer  of  the  defendants,  and  the 
separate  demurrers  of  the  Broadway  and 
Seventh  Avenue  Railroad  Company  and  the 
Houston,  West  Street  and  Pavonia  Ferry 
Railroad  Company,  should  be  reversed  and 
the  demurrers  sustained,  with  costs  in  this 
court  and  In  the  court  below;  and  that  the 
judgment,  so  far  as  it  overrules  the  separate 
demurrer  of  the  Metropolitan  Street  Rail- 
way Company,  should  be  affirmed,  with 
costs,  with  leave  to  the  Metropolitan  Street 
Railway  Company  to  answer  on  payment  of 
costs  in  this  court  and  in  the  court  below. 
Van  Brunt,  P.  J.,  Patterson,  Hatch  and 
Laughlin,  JJ.,  concurred. 
The  City  of  New  York,  Respondent,  v.  Eighth 
Avenue  Railroad  Company  and  Metropoli- 
tan Street  Railway  Company,  Appellants.— 
Judgment,  so  far  as  it  overrules  the  joint 
demurrer  of  the  defendants  and  the  separate 
demurrer  of  the  Eighth  Avenue  Railroad 
Company,  reversed  and  demurrer  sustained, 
with  costs  in  this  court  and  In  the  court  be- 
low, and  so  far  as  it  overrules  the  separate 
demurrer  of  the  Metropolitan  Street  Rail- 
way Company  affinned,  with  costs,  with 
leave  to  the  Metropolitan  Street  Railway 
Company  to  answer  on  payment  of  costs  in 
this  court  and  in  the  court  below.— Appeal 
from  an  interlocutory  judgment  overruling 
demurrers  to  the  complaint,  with  leave  to 
the  defendants  to  serve  an  answer  within 
twenty  days.— 

Inqraham,  J.:  The  questions  presented  in 
this  case  are  the  same  as  those  presented 
in  the  case  of  City  of  New  York  v.  Sixth 
Ave.  R.  R.  Co.  Qante,  p.  807),  except  that 
in  this  case  the  defendant,  the  Eighth 
Avenue  Railroad  Company,  by  an  instrument 
in  writing  dated  November  88, 1805,  leased  to 
the  defendant,  the  Metropolitan  Street  Rail- 
way Company,  its  lines  of  railroad  con- 
structed and  operated  by  it  in  the  city  of 
New  York  pursuant  to  its  charter  and  grant 
by  the  mayor,  aldermen  and  commonalty  of 
tbe  city  of  New  York  and  the  acts  of  the 
Legislature,  and  that  ths  defendant  Metro- 
politan Street  Railway  Company  has  ever 
since  operated  and  maintained  the  same  and 
the  passenger  cars  thereon.  For  the  reasons 
stated  in  the  opinion  in  that  case  we  think 
that  the  judgment  appealed  from,  so  far  as 
it  overrules  the  joint  demurrer  of  the  de- 
fendants, and  the  separate  demurrer  of  the 
Eighth  Avenue  Railroad  Company,  should  be 
reversed  and  the  demurrers  sustained,  with 
costs  in  this  court  and  in  the  court  below, 
and  that  the  judgment,  so  far  as  it  overrules 
the  separate  demurrer  of  the  Metropolitan 
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Street  Rallwi^  Company,  ahould  be  afflrmed, 
with  ooats,  with  leave  to  the  Metropolitan 
Street  Railway  Company  to  answer  on  pay- 
ment of  costs  in  this  court  and  in  the  court 
below.  Van  Brunt«  P.  J.,  Patterson,  Hatch 
and  Lauichlin,  JJ.,  concurred. 

The  City  of  New  York,  Respondent,  t.  Ninth 
Avenue  Railroad  Company  and  Others,  Ap- 
pellants.—Judgment,  so  far  as  it  overrules 
the  joint  demurrer  of  the  defendants  and 
the  separate  demurrers  of  the  Ninth  Avenue 
Railroad  Company  and  the  Houston,  West 
Street  and  Pavonia  Ferry  Railroad  Company, 
reversed,  and  the  demurrers  sustained,  with 
oests  in  this  court  and  In  the  court  below, 
and  so  far  as  it  overrules  the  separate  de- 
murrer of  the  Metropolitan  Street  Railway 
Company  afflrmed,  with  costs,  with  leave  to 
the  Metropolitan  Street  Railway  Company 
to  answer  on  payment  of  costs  in  this  court 
and  in  the  court  below.— Appeal  from  an 
interlocutory  Judgment  overrulinir  demur- 
rers to  the  complaint,  with  leave  to  the 
defendants  to  serve  an  answer  within  twenty 

days.—  

Inorab         "  "in 

this  cai  in 
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judgment,  so  far  as  it  overrules  the  separate 
demurrer  of  the  Metropolitan  Street  Railway 
Company,  should  be  affirmed,  with  costs,  with 
leave  to  the  Metropolitan  Street  Railway 
Company  to  answer  on  payment  of  costs  in 
this  court  and  in  the  court  below.  Van 
Bnmt,  P.  J.,  Patterson,  Hatch  and  Laughlin, 
JJ.,  concurred. 

The  People  of  the  State  of  New  York,  Appel- 
lant. V.  Robert  L.  Martin  and  Harry  Velt- 
husen.  Respondents.—  Order  and  judgment 
reversed  and  defendants  directed  to  plead 
over.—  Appeal  from  an  order  entered  in  the 
office  of  the  clerk  of  (General  Sessions  of  the 
Peace  in  and  for  the  county  of  New  York  on 
the  9th  day  of  June,  190S2,  allowing  a  de- 
murrer fllea  by  the  above-named  defendants 
to  the  indictment  found  against  the  said  de- 
fendants, chancing  them  with  the  crime  of 
perjury.— 

Hatch,  J.:  The  question  arising  upon  this 
appeal  is  the  same  as  that  disposed  of  in  the 
case  of  People  v.  Martin  (^ante,  p.  886). 
The  order  and  judgment  baaed  thereon 
should,  therefore,  be  reversed,  and  the  de- 
fendants directed  to  plead  over.  Van  Brunt, 
P.  J.,  Patterson,  Ingraham  and  Laughlin, 
JJ.,  concurred. 

Hans  K.  Frost,  Plaintiff,  v.  Theresa  Relnach, 
Appellant;  Sigmund  Feuchtwanger,  Re- 
spondent.— Order  affirmed,  with  ten  dollars 
costs  and  disbursements.    No  opinion. 

Kate  Klinder,  as  Administratrix,  etc.,  of  Wil- 
liam Klinder,  Deceased,  Appellant,  v.  The 
New  York  Breweries  Company,  Respond- 
ent.—Judgment  afflrmed,  with  costs.  No 
opinion. 

Alfred  L.  Brown,  as  Trustee  In  Bankruptcy  of 
William  Mutch,  Appellant,  v.  Antoine  Guich- 
ard.  Respondent.—  Judgment  afflrmed,  with 
costs.    No  opinion. 

John  H.  Nash,  Respondent,  v.  The  New  Jersey 
Steamboat  Company,  Appellant .  — Upon 
plaintiff  stipulating  to  reduce  judgment  as 
entered  to  tne  sum  of  93.8SS.14.  judgment  as 
so  reduced  afflrmed,  without  coses  to  either 


party;  in  case  such  stipulation  be  not  given, 
judgment  reversed,  new  trial  ordered,  ousts 
to  iH[>pellant  to  abide  event.    No  opinion. 

Margaret  Lyons,  as  Administratrix,  etc..  of 
Thomas  I«yons,  Deceased,  Bespoodent,  v. 
Degnon-McLean  Contracting  Company,  Ap- 
pellant.— Judgment  and  order  affinnea,  •with 
costs.    No  opinion. 

The  United  Press,  Respondent,  v.  The  A  8. 
Abell  Company,  Proprietor  of  "The  Sun" 
Newspaper,  and  Others,  Defendants:  Felix 
Agnus,  Appellant.— Order  afflrmed,  with  ten 
dollars  costs  and  dtsburaements.  No 
opinion. 

Clarence  B.  Smith,  as  Trustee  in  Bankruptcy 
of  James  W.  Young,  Respondent,  v.  Janoes 
W.  Young,  Defendant,  and  William  ^i. 
Younff,  Appellant.—  Order  affirmed,  vrith 
ten  dollars  costs  and  disbursements.  No 
opinion. 

Archibald  A.  Hutchinson  and  Victor  K.  Mc- 
Elheny,  Jr.,  on  Behalf  of  Themselves  and 
All  Other  Stockholders  of  the  American 
Malting  Company  Similarly  Situated,  Re- 
spondents, V.  John  W.  Simpson  and  Thomas 
Thacher,  as  Executors,  etc,  of  John  G. 
Moore,  Deceased,  and  Others.  Appellants.— 
Order  affirmed,  with  ten  dollars  ooata  and 
disbursements.    No  opinion. 

Herbert  A.  Scheftel,  Respondent,  v.  Virginia 
Hot  Springs  Company,  Appellant.— Oraer 
affirmed,  with  ten  dollars  costs  and  disburae- 
ments.    No  opinion. 

LO'^dia  D.  Mason,  as  Executrix,  Appellants  v. 
Metropolitan  Street  Railway  Company. 
Respondent— Judgment  and  order  affirmed, 
with  costs.    No  opinion, 

Qeorge  Morgan,  Appellant,  v.  The  City  of  New 
York,  Respondent.— Judgment  and  order 
affirmed,  with  costs.    No  opinion. 

In  the  Matter  of  The  People  of  the  State  of 
New  York  ex  rel.  John  P.  Barrett,  Relator. 
V.  J.  Hampden  Dougherty M>>mmis8loner  of 
Water  Supply.  Oas  and  Electricity  in  the 
City  of  New  York,  Respondent.— Proceed- 
ings affirmed  and  writ  divnissed,  with  fifty 
dollars  costs  and  disbursements.  No 
opinion. 

The  People  of  the  State  of  New  York  ex  reL 
Edward  J.  McOaffney,  Relator,  t.  J.  Hamp- 
den Dougheriy.  Commissioner  of  Water 
Supply,  Oas  and  Electricity  in  the  City  of 
New  York,  Respondent— Proceedings  af- 
flrmed and  writ  dismissed,  with  fifty  dollars 
costs  and  disbursements.    No  opinfon. 

Thomas  Conville  Brewing  Company,  Reapood- 
ent,  V.  John  Caulfleld,  Appellant— Judratent 
and  order  afflrmed,  with  costs.    No  o^nSon. 

Charles  Ward  Hall,  Appellant,  v.  James  C.  M c- 
Guire,  Respondent.— Judgment  affirmed, 
with  costs.    No  opinion. 

Fishel  Shapiro,  as  Administratrix,  Appellaot 
V.  Bernard  Birnbaum,  Respondent.— Judg- 
ment afflrmed,  with  costs.    No  opinion. 

Thomas  Mills  &  Bn>ther,  Appellant  v.  Har- 
tog  &  Beinhauer  Candy  Company,  Respond- 
ent.-Judgment  and  order  afumed,  with 
costs.    No  opinion. 

Marie  Ackermann,  Appellant  ▼.  Viola  Adrer- 
mann.  Substituted  in  the  Place  of  the  Mu- 
tual Life  Insurance  Company  of  New  York. 
Respondent.— Judgment  afflrmed,  with 
costs.  No  opinion.  CPi^terson  and  Laugh- 
lin, JJ.,  dissenting.) 

John  Boardman,  Jr.,  Appellant  ▼.  Catharine 
M.  Yuengling.  Respondent—  Judgment  and 
order  afflrmed.  with  costs.    No  opmion. 

Giuseppe  Mastrobuono,  Respondent  v.  Andrea 
Acconcia^  Appellant,  Impleaded  with  Cen- 
tral Brewine  Company.— Order  afflrmed, 
with  ten  dollars  cos^  and  disbursements. 
No  opinion. 

Agnes  Neuhaus,  Respondent  ▼.  George  E. 
Neuhaus,  Appellant—  Order  afflrmed,  with 
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ten  dollars  ooetB  and  disbursements.  No 
opinion. 
The  People  of  the  State  of  New  York,  Respond- 
ent. ▼.  Edward  G.  Glennon,  Appellant.— 
Order  aiflrmed.  No  opinion. 
Central  Trust  Company  of  New  York,  as  Tk-us- 
tee.  Appellant,  t.  West  India  Improvement 
Company  and  Others.  Respondents.— Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

Salomon  Marz,  Appellant,  t.  Foote  Commer- 
cial Phosphate  Company  and  Others,  Im- 
pleaded with  Magsrle  Lewis,  Respondent.— 
Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

The  People  of  the  State  of  New  York  t.  Ameri- 
can Loan  and  Trust  Company.— Motion 
denied. 

Adolph  Solomon  v.  Metropolitan  Street  Rail- 
way Company.—  Motion  denied  on  payment 
of  ten  dollars  costs;  and  on  payment  of  an 
additional  ten  dollars,  leave  given  to  apply  to 
court  below  to  open  default. 

WiUiam  Williams  and  Another  t.  D.  WiUis 
James  and  Others.— Motion  granted,  with 
ten  dollars  costs. 

Silas  E.  Moorhead  v.  David  Webster.—  Motion 
dismiised,  with  ten  dollars  costs. 

Benjamin  Ome  v.  William  C.  Qreene.—  Motion 
denied. 

In  the  Matter  of  Harlem  River  Bridge.—  Mo- 
tion granted. 

The  People  of  the  State  of  New  York  v.  Ifaz 
Liebowitz.—  Appeal  dismissed. 

Em  lie  Brunin  and  Another  v.  Theodore  de  Wool- 
mont.— Motion  granted,  with  ten  dollars 
costa 

Pietro  Pizzuto  v.  New  York,  Lake  Erie  and  Wes- 
tern Railroad  Company.— Motion  granted, 
with  ten  dollars  costs. 

Christine  H.  Hinsdale,  as  Executrix,  etc.,  of 
Edward  C.  Hinsdale,  Deceased,  Respondent, 
V.  New  York,  New  Haven  and  Hartford  Rail- 
road Company,  Defendant,  Impleaded  with 
New  York  Central  and  Hudson  River  Rail- 
road Company,  Appellant.—  Reargument 
ordered. 

J.  Condit  Smith  and  William  F.  Judson.  Re- 
spondents, v.  Charles  C.  Converse,  Defendant. 
Rosalie  Abreu,  Appellant.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion. 

The  People  of  the  State  of  New  York  ex  rel. 
Joseph  Gorman,  Respondent,  v.  John  E. 
Van  De  Carr,  Warden  of  the  City  Prison,  Ap- 
pellant.—Ordsr  reversed,  proceedings  du- 
missed,  and  relator  remanded  on  authority  of 
People  ex  rel.  Abrama  v.  Fox  (jante^  p.  9&.) 

William  Shipman  v.  William  H.  Bell.— Motion 
denied. 

Martin  King  v.  Elizabeth  A.  Demarest.- Mo- 
tion denied  on  payment  of  ten  dollars  costs; 
and  on  payment  of  an  additional  ten  dollars, 
leave  given  to  apply  to  the  court  below  to 
open  defaulL 

In  the  Matter  of  Alnoa  L.  Lamer.— Motion 
denied,  with  ten  dollars  costs. 

Preservaline  Manufacturing  Oompany  v. 
Albert  H.  Selling.— Motion  dismissed,  with 
ten  dollars  costs. 

Donald  Mitchell  v.  John  F.  Wilhams.— Motion 
dismissed.    See  memorandum. 

H.  Koehler  Sl  Company  v.  James  W.  Brady. 
—  Motion  dismissed.    See  memorandum. 

Tlie  People  of  the  State  of  New  York  ex  rel. 
Hugh  Dolan  v.  Peree  M.  Stewart,  Superin- 
tendent.— Motion  denied. 

Lillian  C.  Morrison  v.  Ormond  C.  Smith  and 
Another.— Motion  dismissed,  with  ten  dol- 
lars costs. 

iieorge  Steinson  v.  Board  of  Education.— Mo- 
tion dismissed,  with  ten  dollars  costs. 

The  People  of  the  State  of  New  York  v.  Harry 
Bosche.—  Motion  granted. 


The  People  of  the  State  of  New  York  ex  rel. 
Philip  F.  Smith  v.  William  R.  Wilcox.— Mo- 
tion granted,  with  ten  dollars  costs. 

Merritt  H.  Smith  v.  William  A.  Bryan.— Motion 
granted,  with  ten  dollars  costs. 

F.  H.  Schule  Manufacturing  Company  v.  Fried- 
erich  H.  Schule.—  Motion  granted,  with  ten 
dollars  costs. 

Patrick  J.  Kennedy  v.  George  C.  Flint  Com- 
pany.—Motion  granted,  with  ten  dollara 
costs. 

Patrick  F.  Sheedy,  Appellant,  v.  C.  Frederick 
Kohl,  Respondent.—  Judgment  affirmed, 
with  costs.    No  opinion. 

William  P.  Knowles,  Respondent,  v.  Pennsyl- 
vania Steel  Oompany,  Appellant,  Impleaded 
with  The  City  of  New  York  and  Others.— 
Judgment  reversed,  with  costs,  and  de- 
murrer sustained,  with  costs,  and  final  judg- 
ment directed  dismissing  complaint,  with 
costs,  on  the  authority  of  Meyers  v.  Penn- 
sylvania Steel  Co.  (ante  p.  807).     « 

In  the  Matter  of  the  Appraisal  under  the  Act 
in  Relation  to  Taxable  Transfers  of  Property 
of  the  Estate  of  Emily  M.  Lord,  Deceased. 
Franklin  B.  Lord,  Appellant;  Comptroller  of 
the  State  of  New  York,  Respondent.-  Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

Oarolhia  Stiasny,  as  Committee  of  Albert  E. 
Stiasny,  a  Lunatic,  Respondent,  v.  Metro- 
politan Street  Railwav  Company,  Appellant. 
—Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  Van  Brunt, 
P.  J.,  dissenting. 

Morris  Cohen,  Appellant,  v.  Sanford  H.  Steele, 
as  Elxecutor,  etc.,  of  Jacob  Cohen,  Deceased, 
Respondent.- Order  affirmed,  with  tea 
dollars    costs    and    disbursements.      No 

•  opinion. 

Lewis  A.  Cohen,  Appellant,  v.  Sanford  H. 
Steele,  as  Executor,  etc.,  of  Jacob  Cohen, 
Deceased,  Respondent.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion. 

Silas  E.  Moorhead,  Appellant,  v.  American 
Suretv  Company  of  New  York,  Respondent. 

—  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

Silas  E.  Moorhead,  Appellant,  y.  American 
Surety  Company  of  New  York,  Respondent. 

—  Order  modified  by  striking  out  the  pro- 
vision requiring  the  plaintiff  to  pay  to  the 
defendant  ten  dollars  costs  of  the  motion, 
and  as  thus  modified  affirmed,  without  costs. 
No  opinion. 

Martin  Kane  and  Another  v.  Nathan  Kutkoff, 
Impleaded,  etc.  — Motion  denied  on  pay- 
ment of  ten  dollars  costs;  and  on  payment 
of  an  additional  ten  dollars,  leave  given  to 
apply  to  the  court  below  to  open  default 

The  People  of  the  State  of  New  York  v.  Charles 
S.  Keller.—  Motion  granted. 

The  People  of  the  ^tate  of  New  York  v. 
Jerome  Rosenfeld.— Motion  granted. 

Andrew  Cohen  v.  Andrew  B.  Yetter.— Motion 
granted  so  far  as  to  dismiss  appeal,  with  ten 
dollars  costs  of  motion. 

Enrico  Invemezzi  v.  Thomas  J.  Dunn.— Mo- 
tion granted,  with  ten  dollars  costs. 

John  Lamb  v.  Marie  True  and  Others.— Mo- 
tion granted,  with  ten  dollars  costs. 

Rapid  Safety  Fire  Extinguisher  Company  of 
New  York,  Respondent,  v.  Hay-Budden 
Manufacturing  Cx>mpany,  Appellant.— De- 
termination aiilrmnd,  with  costs  on  opinion 
of  Appellate  Term.  (Reported  in  87  Misc. 
Rep.  556.)  Van  Brunt,  P.  J.,  and  Laughlln, 
J.,  dissenting. 

J.  Newton  Nstkins,  Respondent,  v.  Matilda 
Wetterer,  Appellant.—  Motion  denied,  with 
ten  dollars  costs.  Opinions  per  curiam  and 
by  O'Brien,  J.,  diiwenting.  Opinions  not 
furnished  to  reporter. 
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M.  H.  Treadwell  &  CSompanj  (Sheriff  of  New  I 
York  County),  Reepondent  ▼.  J.  A.  MeAd 
Mannfaoturing  Oompaoy,  Appellant.— Mo- 1 


tlon  denied,   without  costs.     OpfaiioD  per 
curiam.   Opinion  not  furnished  to  reporter. 


Second  Department,  December  Term,  1902. 


John  H.  Hendrickson,  Respondent,  ▼.  Anthony 
8.  Woods,  Appellant.— Judsment  of  the  Mu- 
nicipal Court  afflrmed,  with  costs.—  Appeal 
by  the  defendant  from  a  Judgment  of  the 
Municipal  Court  of  the  city  of  New  York,  in 
the  first  district  of  the  borough  of  Queens, 
entered  on  the  18th  day  of  March,  190^  upon 
a  decision  awarding  the  plaintiff  $80Q.0S  dam- 
ages and  costs  in  an  action  to  recover  the 
▼alue  of  his  serrices  as  a  stenographer.— 
WiLLAKD  Bartlbtt,  J.:  This  is  an  action  to 
reooTer  the  reesonable  value  of  serrices  ren- 
dered by  the  plaintiff  to  the  defendant  in  the 
capacity  of  a  stenographer.  In  reporting  the 
defendant's  trial  as  a  captain  of  police  be- 
fore the  police  commissioners  of  Long  Island 
City.  The  defendant  admits  that  certain 
aerrices  were  rendered,  but  denies  that  they 
were  of  the  value  alleged  in  the  complaint, 
and  pleads  payment  for  such  services  as  are 
thus  admitted.  Upon  the  trial  the  proof  was 
conflicting,  but  the  evidence  fairly  estab- 
lished the  plaintiff's  claim.  The  only  point 
presented  by  this  appeal  as  to  which  there 
can  be  any  serious  doubt  Is  the  objection  to 
the  plaintiff 's  charge  of  five  dollars  for  each 
day ^8  attendance  at  the  defendant's  trial  be 
fore  the  police  commissioners  of  Long  Island 
City  when  the  proceeding  was  adjourned. 
There  was  no  evidence  of  any  express  agree- 
ment to  pay  the  stenographer  for  such  ad- , 
Joumments,  nor  would  evidence  of  a  custom  i 
to  make  such  a  charge  be  binding  upon  the  I 
defendant,  in  the  absence  of  circumstances 
indicating  that  he  was  aware  of  such  custom 
and  assented  to  it  The  proof  on  this  sub- 
ject, however,  went  further,  and  was  to  the 
effect  that  five  dollars  fur  adjournments  was 
the  rea.sonable  value  of  the  services  of  the 
stenographer  in  attending  upon  the  hear- 
ingi  even  though  he  was  not  called  upon  to 
take  any  testimony;  and  as  the  attendance 
on  each  occasion  was  at  the  instance  and  for 
the  benefit  of  the  defendimt^  he  was  charge- 
able with  the  reasonable  value  thereof  thus 
established.  No  sufficient  ground  appears 
for  interfering  with  the  Judgment,  and  it 
should  be  affirmed.    All  concurred. 

Christina  Johnson,  Appellant,  v.  John  J. 
Manning,  as  President,  etc.,  Respondent- 
Motion  denied  upon  the  ground  that  we  are 
of  opinion  that  the  attorney,  if  he  paid  the 
money  over  to  his  client  in  good  faith  and 
did  not  collect  it  orifinallv  under  drcum- 
stanoes  which  render  him  liable,  may  obtain 
the  relief  in  the  contempt  proceedings  now 
pending  which  he  seeks  upon  this  motion. 

William  Schaus,  Respondent,  v.  David  Hutchi- 
son, Appellant.— Order  reversed,  with  ten 
dollars  costs  and  disbursements,  and  motion 
granted  changing  the  place  of  trial  to  Queens 
county,  with  costs  to  the  defendant  to  abide 
the  event.    No  opinion.    All  concurred. 

Allen  N.  Spence,  Respondent,  v.  James  Waldie, 
Appellant.— Judgment  of  the  Municipal 
Court  affirmed,  with  costs.  No  opinion.  All 
concurred. 

Bridget  Regan,  Appellant,  v.  The  John  Han- 
cock Mutual  Life  Insurance  Company.  Re- 
spondent.— Judgment  of  the  Municipal  Court 
affirmed,  with  costs.  No  opinion.  All 
concurred. 

Max  Goldberg,  Respondent,  v.  Mary  Grottjean. 
Appellant.— Judgment  of  the  Municipal 
Court  afflrmed,  with  costs.  No  opinion.  All 
concurred. 


In  the  Matter  of  the  PeUtion  of  Patrick  W. 
Cullinan,  as  State  Commissioner  of  Excise, 
for  an  Order  Revoking  and  Cancding  Liquor 
Tax  Certificate  No.  21,861,  Issued  to  Charles 
C.  Wissel.— Order  afflrmed,  with  ten  dollsrs 
costs  and  disbunumenta.  No  opinion.  All 
concurred. 

Nils  Nilsson,  Respondent,  v.  Hugh  De  Haven, 
Appellant.—  Order  afflrmed,  with  tea  dollars 
costs  and  disbursements.  No  opinion.  All 
concurred. 

Peter  De  Witt.  Appellant,  v.  Frank  T.  Pember 
and  Charles  £.  McFadden,  Respondents, 
Impleaded  with  Edward  D.  Wooda.— Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   No  opinion.    All  concurred. 

Central  Trust  Company  of  New  York,  Re- 
spondent, V.  New  York  and  Westchester 
Water  Company  and  Others,  Appellants.— 
Api^lcation  to  amend  order  nunc  pro  tune 
granted,  so  as  to  allow  the  Corporation  Trust 
Company  to  appeal  to  the  Court  of  Appeala 
Application  denied,  so  far  as  it  asks  for  the 
certification  of  additional  question. 

Lear  Jager,  Jr.,  Appellant,  v.  The  City  of  New 
York,  Respondent—  Motion  denied.  . 

Dora  8.  Holbrook  Brown  and  Others,  AppeU 
lants,  V.  Ann  Eliza  Fish,  Respondent,  Iml 
pleaded  with  Others,  Defendants.— MoUod^ 

Marie  Castagnette,  Respondent,   v.   Charleys 
Nicchia,  Appellant.—  Motion  denied.  '^ 

Anton  Day,  Respondent,  v.  Frederick  Eisele. 
Appellant,  and  Frederick  Borgwald,  Re- 
spondent.—Order  resettled,  so  as  to  give 
respondents  each  his  disbursements  and  one 
bill  of  costs  to  both. 

The  People  of  the  State  of  New  York  ex  reL 
John  B.  Brundage,  Respondent,  v.  John  J. 
Scannell,  as  Fire  Commissioner  of  the  aty 
of  New  York,  Appellant— In  regard  to 
those  appeals  whicn  the  corporation  coun- 
sel can  distinguish  from  the  case  already 
determined  by  the  Court  of  Appeals,  we 
think  tnat  the  motion  to  dismiss  Uie  appeals 
should  be  denied,  on  such  terms  as  may  be 
Just,  and  the  city  allowed  to  bring  the  esses 
to  argument.  As  to  the  other  cases,  how- 
ever, which  at  the  last  hearing  he  conceded 
to  be  indistinguishable,  we  think  the  ap- 
peals ought  to  be  dismissed.  Counsel  msy 
attend  before  this  court  on  Tuesday,  De- 
cember ninth,  at  eleven  ▲.  m.,  for  settle- 
ment of  the  order  in  accordance  with  this 
memorandum. 

The  People  of  the  State  of  New  York  ex  reL 
Delbert  H.  Decker,  Appellant,  v.  Edward 
McCue  and  Others,  etc.,  and  Thomas  L. 
Feitner  and  Others,  etc..  Respondents.— 
Motion  for  resettlement  granted  and  order 
signed. 

In  the  Matter  of  the  Foreclosure  by  the  Cham- 
berlahi  of  the  City  of  New  York  of  Mort- 
gage Made  by  Amelia  Crowley  to  Hubert  G. 
Taylor,  as  Treasurer  of  the  County  of  Kings, 
upon  the  Property  No.  88  bt  Johns  Place, 
Borough  of  Brooklyn,  City  of  New  York.— 
Application  granted  and  order  signed. 
George  A.  Hammel,  Appellant  v.  Thomas  A. 
Gunn,  City  Marshal.  Respondent- Motion 
granted  on  payment  of  ten  dolhus  coste 
within  five  days  from  the  entry  and  service 
of  this  order. 
Cocco  Venanzio.  bv  his  Guardian,  etc..  Appel- 
lant. V.  LeTi  C.  wier.  as  President  etc.,  Re- 
spondent.— Motion  denied. 
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Blanche  Hutchinson  Harris,  Respondent,  ▼. 
Charles  Taylor  Harris,  Appellant.— Order 
resettled  by  providing  that  the  extension 
of  time  to  serve  amendments  be  stricken 
from  the  order  appealed  from,  and  that  such 
time  be  limited  to  twenty  days  from  the 
entry  of  this  order. 

Frederick  G.  Winn,  Appellant,  v.  The  New 
York  Central  and  Hudson  River  Railroad 
Company,  Respondent.—  Motion  denied. 

In  the  Matter  of  the  Judicial  Settlement  of  the 
Account  of  William  B.  Davenport,  as  Admin- 
istrator of  the  Goods.  Chattels  and  Credits 
Which  Were  of  Eliza  T.  White,  Deceased.— 
All  the  questions  which  the  present  appellant 
now  desires  to  take  to  the  Court  of  Appeals 
can  be  taken  there  on  appeal  from  the  de- 
cree of  the  Surrogate's  Court,  if  that  decree 
shall  be  adverse  to  him,  but  inasmuch  as  it 
may  be  in  his  favor,  they  ought  not  to  be 
certified  at  this  time.  There  is  no  good 
reason  why  the  proceeding  may  not  be  car- 
ried to  a  speedy  conclusion  without  much 
expense  or  any  such  depletion  to  the  estate 
as  is  apprehended.    Motion  denied. 

In  the  Matter  of  the  Application  of  the  Board 
of  EVlucatlon,  etc..  Relative  to  Acquiring 
Title  to  Certain  Lands  on  Bedford  Avenue. 
—  The  exception  to  that  part  of  the  referee's 
report  which  awards  $SSi.SO  to  Messrs.  Mul- 
queen  &  Mulqueen,  on  account  of  their  al- 
leged lien,  is  sustained,  and  the  report  is 
otherwise  confirmed.  It  is  true  that  proceed- 
ings to  condemn  land  are  a  special  proceed- 
ing, and  that  under  section  66  of  the  Code  an 
attorney  may  acquire  a  lien  in  such  a  pro- 
ceeding. This,  however,  is  only  from  the 
commencement  of  the  special  proceeding. 
But  Mrs.  Schoenig  had  died  before  the  peti- 
tion of  the  board  of  education  herein  was 
filed.    Hence,  Messrs.  Mulqueen  &  Mulqueen 


could  never  have  represented  her  in  the  pro- 
ceeding. Therefore,  they  could  not  have  ao- 
?[uir6d  any  lien.  If  they  performed  services 
or  her  In  anticipation  of  the  proceeding,  un- 
der a  contract  of  employment,  her  estate 
may  be  liable  for  such  services  upon  a  qtum- 
turn  meruit^  but  we  are  unable  to  see  how 
they  have  any  lien  under  the  circumstances. 

In  the  Matter  of  the  Application  of  the  Board 
of  Education  of  New  York  City  to  Condemn 
Property  on  West  Third  Street,  Brooklyn, 
for  School  Purposes.—  Report  confirmed  and 
order  signed. 

Pontus  I.  Thompson,  Plaintiff.  ▼.  Emma  A. 
Richardson  and  Others,  Defendants.— No 
costs  on  this  motion  were  awarded  by  our 
decision  and  none  can  be  inserted  in  the  or- 
der.   Order  signed. 

Alexander  Reisenberger,  Appellant,  v.  Jacob 
Caminez,  Respondent.— Judgment  of  the 
Municipal  Court  affirmed,  with  costs.  No 
opinion.    All  concurred. 

J.  warren  Greene,  Respondent,  v.  Charles  H. 
Knox  and  Others,  as  Civil  Service  Commis- 
sioners, etc.,  and  Others,  Appellants.— Or- 
der  resettled  so  as  to  allow  one  bill  of  costs 
and  disbursements  to  the  attorney  for 
Ekiward  A.  Gaus  and  one  bill  of  costs  and  all 
disbursements  to  the  attorneys  for  the  de- 
fendants Gannon  and  Lantry. 

The  People  of  the  State  of  New  York  ex  rel. 
Charles  J.  Carroll.  Respondent,  v.  John  J. 
Scannell.  as  Fire  Commissioner  of  the  City 
of  New  York,  Appellant,  and  Forty-six 
Other  Cases.  — Motion  denied  in  each  case 
upon  condition  that  the  appellant  pay  tea 
dollars  costs  within  five  days,  in  each  case, 
and  prepare  each  case  for  argument  at  the 
opening  of  the  January  Term,  1908;  other- 
wise motion  granted,  with  ten  dollars  oosta 
in  each  case. 
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Norman  Eckert,  as  Administrator,  etc,  of 
Charles  Eckert,  Deceased,  Respondent,  v. 
The  Town  of  Shawangunk,  Appellant.— 
Judgment  and  order  reversed  and  new  trial 
granted,  with  costs  to  appellant  to  abide 
event.— Appeal  from  a  Judgment  entered 
upon  the  verdict  of  a  jury  and  from  an  order 
denying  a  new  trial.- 

KxLLooo,  J.:  The  complaint  charges  that 
the  defendant's  commissioner  of  highways 
was  negligent  in  not  maintaining  in  proper 
repair  a  barrier  on  a  public  highway  border- 
ing on  a  dangerous  embankment,  and  In 
suffering  the  barrier  to  become  rotten  and 
unsafe.  It  alleges  that  plaintifTs  intestate, 
a  boy  eight  years  old,  '*  while  walking  along 
said  highway  at  the  point  or  place  where  it 
passes  over  the  said  dam  or  embankment, 
without  fault  or  negligence  on  his  part  but 
solely  owing  to  the  defendant's  negligence  as 


The  facts  as  developed  on  tiie  trial  were 
briefiy  these:  The  highway  was  about 
eighteen  feet  wide  where  for  some  distance 
it  ran  along  an  embankment  on  one  side  of 
which  was  a  mill  pond.  From  the  edge  of 
the  road  the  land  sloped  to  the  water  at  an 
angle  of  about  forty-five  degrees  and  was 
covered  with  brush  and  weeds.  The  dis- 
tanoe  down  this  slope  from  the  edge  of  the 
highway  to  the  water,  at  the  time  of  the  ac- 
cident, was  about  seven  feet.  With  care,  a 
person  could  walk  down  and  up  the  slope 
with  reasonable  safety.  On  the  edge  of  the 
embankment,  between  the  highway  and  the 
pond,  was  a  barrier  or  a  single  rail  about 


two  and  one-half  feet  above  the  ground. 
The  rail  was  four  inches  square,  set  upon 
posts  about  eight  feet  apart.  The  highwav 
at  this  place  nad  been  maintained  in  this 
condition  for  forty  years  or  more  and  no  ac- 
cident had  ever  happened.  At  the  time  of 
the  accident  the  railing  and  posts  were  old 
and  decayed  and  retained  little  resisting 
power.  The  commissioner  knew  or  ought  to 
nave  known  their  condition.  The  plaintiff's 
intestate  was  his  son,  a  boy  eight  and  one- 
half  years  old  at  the  time  of  the  accident, 
intelligent  and  familiar  with  this  road  and 
the  pond,  living  near  the  pond  some  six  hun- 
dred feet  away  from  the  place  where  the  ac- 
cident occurred,  was  accustomed  to  go  alone 
to  fish  in  the  pond  from  its  banks.  His 
father  says  he  ''acted  like  a  little  man;  like 
an  older  man.  He  would  be  fishing  at  times, 
would  go  out  fishing  by  himself,  got  his  rod 
and  line."  He  neems  also  to  have  been  ven- 
turesome. A  witness  says,  "I  know  there 
is  a  bulkhead  there  extending  out  on  the 
north  side  of  the  pond  on  this  bank.  I 
have  seen  that  boy  on  that  bulkhead.  *  *  * 
The  bulkhead  extends  out  in  the  pond  as 
near  as  I  can  tell  about  twelve  feet,  and  I 
should  judge  is  about  three  feet  wide.  I 
spoke  to  the  boy  and  told  him  to  get  off  of  it. 
*  *  *  I  told  him  to  get  off  the  bulkhead 
and  to  go  home.  *  •  *  I  think  it  was 
the  year  before  June,  1901.**  In  June,  1901, 
at  nx  o'clock  in  the  afternoon,  the  boy 
started  to  go  along  this  road,  telling  his 
mother  that  he  was  going  to  pick  strawber- 
ries. This  was  the  last  seen  of  him.  Within 
fifteen  or  twenty  minutes  after  leaving  home 
a  neighbor  called  and  said  that  the  boy's  hat 
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was  flcMting  in  the  pond  a  few  feet  from  this 
embanlcment,  aod  within  a  short  time  his 
body  was  reooTsred  In  twelTe  or  fifteen  feet 
of  water  some  fifteen  feet  from  the  embank- 
ment where  it  touches  the  water.  The  rail- 
ing: or  harrier  at  this  point  was  broken  down, 
AM,  though  the  evidence  was  conflicting,  the 
lury  might  properlv  have  found  that  the  rail- 
ing was  up  Just  before  the  accident.  Beveral 
witnesses  saw  a  small  dead  fish  floating  close 
to  the  shore  opposite  the  place  where  the  rail- 
ing had  fallen.  One  of  plainttlTs  witnesses 
says, ''  I  saw  a  dead  fish.  It  laid  up  against 
the  shore,  between  the  hat  and  the  shore.  It 
was  a  small  fish  that  looked  like  it  had  been 
there  for  quite  a  while.  *  *  *  I  wonldn^t 
want  to  say  whether  the  fish  was  in  such  a 
position  that  a  person  passing  on  the  high- 
way would  Bee  it  from  the  roadway.  I  saw 
It  as  I  stepped  off  the  highway  down  to- 
wards the  water^e  edge."  From  the  evidence 
I  think  a  jury  might  properly  find  that  in 
some  way  the  barrier  was  broken  down  by 
the  boy  and  its  giving  away  precipitated  the 
boy  into  the  water.  It  is  wholly  problemat- 
ical whether  the  boy  saw  the  fish  at  all,  and 
If  he  did  whether  he  was  seeking  to  possess 
himself  of  it;  whether  for  that  purpose  he 
flought  to  get  over  the  railing  or  under  it. 
using  it  as  a  support  in  gaining  a  foothold 
In  the  embankment  and  it  broke  down,  or 
whether  he  was  leaning  against  the  railing 
when  it  broke  down.  Judging  from  what 
we  know  of  the  natural  curiosity  and  pro- 
pensity of  boys  of  that  age,  with  this  boy's 
experience,  it  is  not  difficult  to  reach  a  con- 
clusion, in  the  absence  of  all  other  proof, 
that  if  in  fact  the  boy  saw  the  fish  he 
was  trying  to  get  possession  of  it  when  he 
fell  into  the  water:  that  he  was  trying  to  get 
through  or  over  tne  barrier  in  order  to  go 
down  the  bank  to  the  water  which  was  only 
seven  feet  from  the  edge  of  the  highway. 
In  the  absence  of  all  proof  as  to  how  the 
barrier  came  to  be  broken  down,  the  cir- 
cumstances surrounding  this  accident  leave 
room  only  for  speculation.  If  the  boy  was 
In  fact  seeking  to  get  through  or  over  this 


railing  for  any  purpose  he  did  not  meet  his 
accident  **  while  walking  along  said  high- 
way." The  theory  urged  oy  counsel,  that  the 


boy  was  leaning  against  the  railing,  watch- 
ing the  fish,  has  no  evidence  to  support  it, 
and  the  theory  is  not  so  reasonable  as  that 
the  boy  coveted  the  fish  and  was  attempting 
to  possess  it,  and  in  some  way  was  trying  to 
surmount  the  railing  when  it  broke  down. 
In  support  of  the  right  of  the  boy  to  lean 
against  the  railing,  counsel  for  plaintiff  cites 
the  case  of  Langlois  v.  City  of  Cohoe*  (58 
Hun,  226).  Learned,  P.  J.,  said:  ''The  rail- 
ing of  the  bridge  should  be  sufficient  to  meet 
all  those  incidental  uses  to  which  it  would 
reasonably  be  put  by  persons  crossiuir.  We 
say  nothing  about  sitting  on  the  rail.  We 
speak  merely  of  that  leaning  against  it 
which  is  the  common  act  of  a  person  stop- 
ping a  moment  for  any  purpose  on  the  side- 
walk of  a  bridge."  The  "incidental  uses'' 
to  which  this  railing  of  this  embankment 
would  reasonably  be  put  does  not  include 
sitting  upon  it,  or  climbing  over  it,  or  getting 
through  it  for  any  purpose.  I  do  not  see 
that  it  makes  any  difference  in  such  a  case 
whether  the  boy  was  or  was  not  aui  JtirU. 
If  non  8ui  Juris  it  stiU  remains  a  question 
as  to  whether  the  defendant  was  negligent 
In  not  apprehending  that  any  infant  might 
on  this  remote  highway  try  to  get  on.  over 
or  through  this  barrier.  I  do  not  think  that 
commissioners  of  highways  of  towns,  under 
such  conditions,  are  bound  to  apprehend  or 

Erovide  against  such  a  remote  contingency. 
I  it  can  be  said  that  the  boy  had  a  right  to 


said  property  and  to  sell  the  same."  etc.    Im- 
mediately upon   giving 


lean  against  the  railing,  and  the  proof  were 
that  he  did  lean  against  it,  whidi  caused  it 
to  brecUt  down,  a  dilBcult  osae  would  be 
presented.  But  the  field  Is  entirely  one  for 
speculation,  and  when  there  are  two  possible 
causes  of  the  accident,  one  of  which  impotea. 
neglisence  to  the  commimioner  and  one  doe« 
not,  ue  jury  has  no  right  to  <^oo6a.  It  i« 
mere  speculation,  and  a  verdict  In  such  a 
esse  cannot  be  supported  by  the  evidence. 
IJpon  the  complaint  in  this  case,  and  the 
evidence  given  to  support  the  all^s^  cause 
of  action,  I  think  uie  motioo  for  nonsuit 
should  have  prevailed.  The  judgment  is 
reversed,  a  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event.    AH  oonenrred 

Noah  D.  Stage,  Appellant,  v.  Daniel  J.  Van 
Leuven,  Respondent.—  Judgmeot  unani- 
mously affirmed,  with  costs.— Appeal  from 
a  judgment  of  nonsuit  directed  at  the  dbosd 
of  the  plaintiff's  case.— 
KsLLOOO,  J.:  The  plaintiff  delivered  to  the 
defendant  on  January  8,  1900,  m  chattel 
mortgage  to  secure  the  payment  of  9681. 
A  portion  of  the  property  mortgaged  con- 
sisted of  a  stock  of  groceries.  The  mortgsge 
contained  the  provision.  '*ln  case  the  said 
Daniel  J.  Van  Leuven  (the  mortgagee)  or 
his  assigns  shall  at  any  time  deem  himself 
or  said  property,  debt  or  security  misafe,  it 
shall  be  lawful  for  him  to  t^^e  possession  of 
"  the  same,"  etc.    Im- 

_  _  the  mortgage  the 

plaintiff  (mortgagor)  proceeded  to  sell  the 
groceries  at  retail  ana  at  the  rate  of  ten  to 
fifteen  dollars  per  di^  and  continued  to  sell 
until  February  M,  1900,  using  the  proceeds  of 
sale  for  various  purposes,  out  none  of  it  to 
pay  the  mortgage  debt.  On  the  date  last 
named  the  mortgagee,  claiming  that  he 
deemed  the  property  and  security  unsafe, 
took  possession  of  the  groceries  «nd  ini- 
medialely  the  mortgagor  commenced  this 
action  In  replevin  of  the  property  so  taken 
by  the  mortgagee.  On  the  trial  the  de- 
fendant gave  no  testimony.  The  testimony 
offered  by  the  plaintiff  does  not,  in  my  opin- 
ion, in  any  manner  attack  the  good  udth  of 
defendant  in  takingpossession  of  the  mort- 
gaged property.  Tnere  is  nothing  in  the 
evidence  from  which  it  can  be  inferred  that 
defendant  did  not  deem  himself  or  his 
security  unsafe,  and  there  is  much  which 
would  be  apt  to  produce  in  a  prudent  man  a 
feeling  of  uneasiness.  The  security  was 
diminishing  at  the  rate  of  ten  to  flftcMn  dol- 
lars per  day.  The  margin  of  value  over  the 
mortgage  does  not  appear  to  have  been 
great,  if  any  at  all.  do  I  think  the  plain- 
tiff wholly  failed  to  present  facts  from 
which  a  jury  coukl  properly  find  that  de- 
fendant acted  in  bad  outh  and  did  not 
"deem  himself  or  said  property,  debt  or 
security  unsafe,"  or  that  defendflmt  acted 
from  any  other  than  prudential  motives. 
There  was,  therefore,  nothing  to  submit  to 
the  jury.  The  burden  of  proof  in  cases 
where  bad  faith  Is  charged  is  upon  the  party 
alleging  it.  If  no  proof  is  offered  upon 
which  Dad  faith  can  be  predicated  the  pre- 
sumption of  good  faith  remains  unaasaiied. 
The  all^ation  of  unlawful  taking  is  not 
proven.  (Jones  Ghat.  Mort  (481;  Smith  r. 
Toat,  1  Hun,  616;  Allen  v.  Voae,  34  Id  ST; 
Champaifne  y.  Powell  Medicine  Co.^  48  App. 
Div.  846 )  The  judgment  should  be  affirmed, 
with  costs. 

Sarah  M.  Wait,  Respondent,  y.  Henry  B. 
Daucfay,  as  Administrator  with  the  Will 
Annexed  of  Josiah  A.  Wait,  Deceased,  Ap- 
pellant.—Order  affirmed,  with  ten  dollars 
costs  and  disbursements.- Appeal  by  the 
defendant  from  an  order  dated  the  STtn  day 
of  September,  190S,  and  entered  in  the  oflloe 
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of  the  derk  of  the  oounb^  of  Renaselaer  on 
the  9d  day  of  October,  1908,  denying  the  mo- 
tion made  by  the  defendant  at  the  Albany 
Special  Term  for  a  further  bill  of  particu- 
lars and  items  of  account  of  the  plaintiff's 
complaint.— 

Ghasb,  J.:  Plaintiff  was  the  wife  of  the  de- 
fendant's testator.  This  action  is  brought 
to  recover  monevs  alleged  to  have  been  col- 
lected and  received  bv  defendant's  testator 
for  plaintiff 's  use  whife  conducting  a  farm 
and  milk  rout«  for  her.  Plaintiff  furnished 
the  defendant  with  a  l>ill  of  particulars  stat- 
ing a  specific  sum  as  the  amount  so  collected 
and  received  each  year  during  the  times 
mentioned  in  the  complaint.  Ordinarily,  a 
further  bill  of  particuiani  ought  to  be  fur- 
nished by  a  plaintiff  in  such  an  action.  This 
motion  is  made  on  the  papers  served  in  the 
action  and  an  affidavit  of  the  defendant  stat- 
ing sufficient  reasons  why  a  further  bill  of 
particulars  should  be  ordered  by  the  court. 
The  plaintiff,  however,  in  an  affidavit  in  re- 
ply states  that  her  husband  had  full  control 
of  said  farm  and  milk  route;  that  she  never 
kept  any  account  or  memorandum  of  the  re- 
ceipts and  collections  made  by  her  husband; 
that  her  husband  ''  kept  separate  and  pri* 
vate  books  of  account  containing  the  items, 
amounts,  time  of  receipt,  persons  from 
whom  he  received  and  collected  moneys;  '* 
that  said  book  or  books  were  on  the  nignt  of 
her  husband's  death,  or  on  the  next  night 
thereafter,  removed  from  his  office  by  one  S., 
his  son-in-law,  and  that  they  are  now  in  the 
possession  of  one  of  defendant's  attorneys; 
that  it  will  be  impossible  for  her  to  furnish 
*'all  the  particulars  required  by  the  defend- 
ant unless  the  defendant  is  required  to  pro- 
duce and  deposit  in  some  proper  and  con- 
venient place  the  book  or  nooks  *  •  * 
and  permit  plaintiff  or  her  attorney  or  some 
suitable  person  authorised  by  plaintiff  to 
make  an  Inspection  of  said  books  and  papers 
and  to  make  extracts  of  the  entries  of  the 
collections  and  receipts  therein."  Defend- 
ant did  not  offer  to  produce  the  books  re- 
ferred to  in  the  plaintiff's  affidavit  or  serve 
a  reply  to  her  statements  in  regard  to  the 
same.  The  order  denying  defendant's  mo- 
tion should  be  affirmed.  AH  concurred. 
Horace  H.  Dibble,  Claimant,  Appellant,  v. 
The  State  of  New  York,  Respondent- 
Judgment  reversed  on  law  and  facts,  with 
costs  to  the  claimant,  and  new  trial  granted 
in  Uie  Court  of  Claims.-  Appeal  by  Horace 
H.  Dibble  from  a  judgment  of  the  Court  of 
Claims,  made  and  entered  in  the  office  of 
the  clerk  of  said  court  on  the  18th  day  of 
February,  1897,  for  alleged  insufficiency 
of  the  Judgment.  Tbe  claunant  Is  the  owner 
of  apiece  of  land  near  the  Cham  plain  canal. 
Thedtate  of  New  York  maintains  a  spUlway 
or  waste  weir  by  and  through  which  the  sur- 
plus water  in  said  canal  is  drawn  and  dis- 
charged into  Bond  creek,  running  through 
said  lands  of  claimant.  The  Court  of  Claims 
found  that  **  the  officers,  agents  and  serv- 
ants of  tbe  State  of  New  York  in  charge  of 
said  canal,  spillway  and  waste  weir  negli- 
gently and  carelessly  drew  water  in  large 
quantities  and  of  great  volume  from  said 
Ohamplain  canal  through  said  spillway  or 
waste  weir  and  discharged  the  same  into 
Bond  Creek,  and  so  negligently  kept  said 
wickets,  gates  or  waste  weir  open  until  the 
channel  of  Bond  Creek  was  filled,  and  did 
thereby  cause  the  water  to  overflow  the 
banks  of  said  creek  and  to  overflow  to  some 
extent  the  lands  of  said  claimant,  and 
thereby  injured  and  destroyed  a  crop  of 
potatoes  growing  thereon.^'  The  court 
found  the  damage  amounted  to  ninety-flve 
dollars.— 


Chasb,  J.:  The  only  question  for  our  con- 
sideration is  the  amount  of  the  damages. 
The  court  having  found  that  the  potatoes 
were  injured  and  destroyed  by  the  negli- 
gence of  the  defendant,  the  measure  of  dam- 
ages is  the  value  of  the  crop.  The  lowest 
estimate  of  said  value  as  shown  by  the  evi- 
dence is  much  more  than  the  amount  of  the 
judgment.  The  court  did  not  view  the 
premises,  and  consequently  all  the  evidence 
before  the  lower  court  Is  now  before  this 
court.  The  Court  of  Claims,  like  other 
courts,  must  render  judgment  on  the  evi- 
dence presented  to  it.  A  judgment  of  a 
court  not  based  on  the  evidence  is  arbitrary 
and  unauthorized  and  requires  a  reversal 
l^  the  appellate  court,  we  do  not  modify 
the  judgment,  as  we  are  of  the  opinion  that 
a  new  trial  may  show  with  greater  certainty 
the  facts  relating  to  the  claim  and  the  ex- 
tent of  the  claimant's  alleged  injury.  Judg- 
ment reversed,  with  costs  to  the  claimant, 
and  a  new  trial  granted  in  the  Court  of 
Claims.  All  concurred. 
Mary  dark.  Respondent,  v.  Benjamin  N. 
Disbrow,  AppeliaYit,  Impleaded  with  Joseph- 
ine L.  Disbrow.- Judgment  and  order  unani- 
mously affirmed,  with  costs.— Appeal  by 
Benjamin  N.  Disbrow  from  a  Judgment 
dated  the  28th  day  of  June,  1900,  and  entered 
in  the  office  of  the  clerk  of  the  county  of 
Montgomery  on  that  day  in  favor  of  the 
plainUff  upon  the  verdict  of  a  jury  rendered 
at  the  Montgomery  Trial  Term;  also  from 
an  order  made  at  said  Trial  Term,  dated  the 
88d  day  of  May,  1900,  denying  the  said 
defendant's  motion  to  set  aside  the  verdict 
and  for  a  new  trial  made  on  the  minutes.— 
Chase,  J.:  The  plaintiff  on  the  18th  day  of 
May.  1890,  while  rightfully  in  a  private  road 
leading  into  a  cemetery,  was  injured  by  a 
dog  that  suddenly  lumped  upon  her  back  and 
bit  her  shoulder.    The  farm  over  which  the 

Rrivate  road  passed  was  owned  by  two 
ifant  children  of  the  appellant's  wife. 
Prior  to  September  £5,  1804,  appellant  and 
his  family,  including  the  said  children  of  his 
wife  by  a  former  marriage,  resided  on  said 
farm.  While  they  so  resided  on  said  farm 
the  dog.  which  was  then  owned  by  one  of 
said  children,  was  brought  in  a  car  from  New 
York.  The  appellant  looked  after  the  dog, 
and  with  a  boy  took  him  from  the  car  to  tbe 
farm.  It  is  stipulated  in  the  action  that 
"  At  the  time  of  the  acts  complahied  of  they 
(appellant  and  his  wife)  were  in  the  occupa- 
tion of  the  farm,  but  not  living  there;  John 
Tesnow  being  In  their  employ  and  living 
upon  and  working  the  farm.'^   When  ap- 

EiUant  and  his  family.  Including  said 
fant  children,  left  the  farm  the  dog  was 
left  with  Tesnow,  the  tenant  on  the  farm. 
The  viciousness  of  the  dog  is  satisfactorily 
established.  In  October,  1806,  a  young  girl 
went  to  Tesnow's  house  and  opened  the  door, 
and  just  as  she  opened  the  door  the  dog 
rushed  at  her  and  bit  her  wrist,  so  that  his 
teeth  penetrated  to  the  bone,  and  Mrs. 
Tesnow  came  and  took  the  dog  away.  On 
another  occasion  a  man  going  through  the 
same  private  road  was  chased  by  the  dog, 
and  to  escape  from  him  he  climbed  a  tree 
and  remained  in  the  tree  until  Tesnow  came 
and  took  the  dog  away.  On  another  occa- 
sion a  neighbor  came  down  the  stairs  of 
his  bam  and  found  the  dog  in  the  bam, 
and  he  attempted  to  drive  the  dog 
away,  when  the  dog  leaped  at  him,  and  to 
escape  the  dog  he  ran  back  up  the  stairs  and 
closed  a  trap  door.  For  some  time  prior  to 
the  plaintifTs  being  bitten  Tesnow  ordinarily 
had  I  he  dog  chained  near  the  workshop,  and 
while  so  chained  he  growled  with  mouth 
opened  and  started  at  people  passing  near 
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him.  Although  the  appellant  was  not  the 
ovner  of  the  farm  he  personally  asBumed 
direction  thereof.  The  appellant  after  tes- 
tifylDg  to  directions  given  by  him  further 
testified:  '*  Q.  Why  did  you  send  word  up  to 
John?  A.  I  nad  been  doing  the  business  for 
the  children.  Q.  What  business?  A.  Looking 
after  the  place  and  for  my  wife  too." 
Every  direction  to  the  tenant  in  regard  to 
the  dog  so  far  as  the  record  shows  came 
from  the  appellant,  and  when  the  plaintiff 
was  bitten  the  tenant  notified  the  appellant 
and  he  came  to  the  farm«  and  subsequently 
he  gave  the  dog  away,  and  when  tbe  person 
to  whom  the  dog  was  given  had  some  trouble 
with  hioi  and  refused  to  keep  him  the  dog 
bv  the  appellant's  direction  was  killed. 
Shortly  after  the  plaintiff  was  bitten,  and 
while  the  appellant  was  at  tbe  farm,  in  re- 
sponse to  Teanow's  notice,  the  plaintiff's  hus- 
band said  to  the  appellant, ''  My  wife  is  not 
the  first  one  he  bit:  he  bit  Mr.  Iiout's  girl,*' 
and  the  appellant  responded,  **  He  did  that 
in  play,  she  had  candy  in  her  hand  and  he 
wanted  to  play  with  her.''  The  appellant 
denied  such  conversation,  and  further  testi- 
fied: ''Q.  When  you  were  at  Mrs.  Clark's 
house  talking  with  Mr.  Clark  had  you  ever 
heard  before  that  that  the  Hout  girl  had 
been  bitten?  A.  No:  I  told  him  I  didn't  know 
anything  about  the  dog  being  ugly."  We 
are  of  the  opinion  that  there  was  presented 
in  this  case  under  all  the  circumstances  a 
question  of  fact  as  to  the  appellant's  being 
In  entire  charge  and  control  of  the  dog  and 
as  to  his  knowledge  of  its  viclousness  that 
justified  its  presentation  to  the  Jury  for 
their  determination.  Judgment  and  order 
affirmed,  with  costs. 

Detroit  Stove  Works,  Appellant,  v.  Dudley 
Qill,  as  Sheriff  of  the  Countv  of  Warren, 
Respondent.—  Judgment  affirmed,  with 
costs.    No  opinion.    All  concurred. 

John  Foley,  Appellant,  v.  The  Lawrence 
Cement  Company,  Respondent.— Judgment 
and  order  unanimously  affirmed,  with  costs. 
No  opinion. 

Joneph  Foster,  Jr.,  Appellant,  v.  International 
Paper  Company.  Respondent.—  Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments.   No  opinion.    All  concurred. 

James  L.  Jacobs,  Respondent,  v.  St.  Regis 
Paper  Company,  Appellant.— Judgment  af- 
firmed, with  costs,  on  opinion  in  Farmera* 
NationcU  Bank  v.  St.  Regis  Paper  Co.  {ante^ 
p.  668).    All  concurred. 

William  L.  Mead,  Appellant,  v.  The  Stote  of 
New  York,  Respondent.— Judgment  of  the 
Court  of  Claims  unanimously  affirmed,  with 
costs.    No  opinion. 

In  the  Matter  of  the  Application  of  Elmira 
Trust  Company  to  Be  Designated  as  a 
Deposit  Bank  for  Court  Funds.—  Referred  to 
Burton  S.  Chamberlain,  Esq.,  of  Elmira.  to 
take  proof  and  submit  the  same,  with  nis 
opinion,  to  the  court. 

William  Weibrick,  Appellant,  v.  The  State  of 
New  York,  Respondent.— Judgment  of  the 
Court  of  Claims  unanimously  affirmed,  with 
costs.    No  opinion. 

Susan  J.  Huested,  Appellant,  v.  The  Village  of 
Castleton,  Respondent.—  Judgment  unani- 
mously affirmed,  with  costs.    No  opinion. 

J.  Samuel  Lemon,  as  Administrator,  etc.,  v. 
Maxwell  Smith  and  Others.—  Motion  denied. 

Mary  J.  Lighthall,  Appellant,  v.  Village  of  Sara- 
toga Springs,  Respondent.— Judgment  unani- 
mously affirmed,  with  costs.     No  opinion. 

New  York  State  Convention  of  Universalists, 
Respondent,  v.  First  Universalist  Church  of 
Glens  Falls,  Eugene  Viele,  Individually,  and 
as  Trustee  of  the  First  Universalist  Church 


of  Glens  Falls,  Defendants,  and  Thomas  D. 
Trumbull,  Jr^and  Emma  Newton.  Individu- 
ally, and  as  Trustees  of  the  First  Univei^ 
salist  Church  of  Glens  Falls,  Appellants.^ 
Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion.    All  concurred. 

James  Powderly,  Appellant,  v.  Sooysmith  & 
Company,  Respondent.— Judgment  unani- 
mously affirmed,  with  costs.  No  opinion. 
Chase,  J.,  not  sitting. 

John  Lewis  Putnam  and  Others,  Appellants,  v. 
John  R.  Putnam  and  Others,  Beqmndents.^ 
Motion  denied. 

Geonre  D.  Folhemus,  as  Administrator,  etc., 
of  Herbert  Polhemus,  Deceased,  Respondent, 
V.  Cornell  Steamboat  Company,  Appellant- 
Motion  denied. 

The  People  of  the  State  of  New  York  ex  rel. 
The  Town  of  Walton,  Appellant^  v.  The 
Board  of  Supervisors  of  Delaware  County, 
Respondent.—  Motion  granted,  and  in  addi- 
tion thereto  there  should  be  added  to  the 
order  proposed,  ''the  court  holding  that 
apart  from  the  legal  grounds  the  court  below 
should  have  exercised  its  discretion  in  favor 
of  granting  the  motion." 

Oscar  N.  Whitney,  as  Assignee  of  The  People's 
Building,  Loan  and  Savings  Association,  Ap- 
pellant, V.  Nicholas  B.  Plats  and  Another, 
Respondents.— Judgment  and  order  af- 
firmed, with  costs.  No  opinion.  All  con- 
curred; Chase,  J.,  not  voting. 

Isabella  Beattie,  Appellant,v.  Schenectady  Rail- 
way Company,  Respondent.— Order  reversed, 
with  ten  dollars  costs  and  disbursements,  and 
motion  to  vacate  injunction  denied,  with  ten 
dollars  costs.  Injunction  modified  by  strik- 
ing out  that  part  thereof  which  reads  ss 
follows:  *' Ana  that  they  be  further  enjoined 
and  restrained,  until  the  further  order  of  the 
court,  from  interfering  with  the  removal  of 
the  railroad  poles  and  wires,  and  the  restora- 
tion of  the  street  by  the  plaintiff  herein," 
upon  opinion  in  Paige  v.  Schenectady  Rail- 
toay  Company  Cante.  p.  671).  All  concurred, 
except  Kellogg,  J.,  dissentinf . 

Caroline  Paige  Lansing,  Appellant,  v.  Schenec- 
tady Railway  Company,  Respondent.— Order 
reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  motion  to  vacate  injunction  de- 
nied, with  ten  dollars  costs.—  Injunctkn 
modified  bv  striking  out  that  part  thereof 
wliich  reads  as  follows :  "  And  that  they  be 
further  enjoined  and  restrained,  until  the  fur- 
ther order  of  the  court,  from  interfering  with 
the  restoration  of  the  street  by  the  plaintiff 
herein  and  from  in  any  way  using  tne  pole 
which  it  has  put  up  on  the  premises,"  upon 
opinion  in  Piat'^e  v.  Schenectady  Railtcay 
Company  {ante^  p.  571).  All  concurred,  ex- 
cept Kellogg,  J.,  dissenting. 

Isabella  L.  Lake,  as  Administratrix,  etc.,  of  Hi- 
ram Lake,  Deceased.  Respondent,  v.  George 
W.  Anderson,  Appellant.—  Motion  denied. 

Howard  McKinlay,  Appellant,  v.  Margaret 
Van  Dusen  and  Others,  Respondents.— 
Motion  granted. 

In  the  Matter  of  the  Application  of  Oneonta, 
Cooperstown  and  Richfield  Springs  Railway 
Company  for  the  Appointment  of  Commis- 
sioners to  Determine  Whether  a  Street  Sur- 
face Railroad  Ought  to  Be  Constructed  and 
Operated  upon  Lake  and  Church  Streets, 
Being  a  Continuous  Street  or  Highway  in 
the  village  of  Richfield  Springs,  in  the 
County  of  Otsego  and  State  of  New  York.- 
Application  granted,  and  the  following 
persons  appointed  commissioners:  Charies 
Davis,  of  Saugerties,  N.  Y.;  George  8. 
Andrews,  of  Owego,  N.  Y.,  and  William  W. 
Worden,  of  Saratoga  Springs,  N.  Y.  Ordered 
that    the  question  under   the  statute*  of 


*  Laws  of  1800,  chap.  585,  art.  4,  as  amd.--  fRsr. 
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public  neoeasity  and  conTODlenoe  be  re- 
ferred to  this  ccmmimlon.  All  other  ques- 
tions are  reserved  until  the  ooralng  in  of 
that  report.  Order  to  be  settled  by  Ches- 
ter, J.,  If  not  a«rreed  upon. 

In  the  Matter  of  the  Examination  of  The 
Adirondack  Trust  Company  upon  its  Ap- 
plication to  Be  Named  as  a  Depository  of 
Court  Funds  —  Motion  (granted. 

New  York  Cement  Company,  Respondent,  ▼. 
Consolidated  Rosen  dsie  Cement  Company, 
Appellant.—  Motion  denied. 

New  York  Cement  Company,  Respondent*,  t. 
Consolidated  Rosendale  Cement  Comi>any, 
Appellant.—  Motion  denied. 

The  People  of  the  State  of  New  York  ex  rel. 
New  York,  New  Hayen  and  Hartford  Rail- 
road Company.  Appellant,  t.  Board  of 
Railroad  Commissioners  of  the  State  of  New 
York,  and  Ashley  W.  Cole  and  Others,  Mem- 
bers of  and  Comprising  said  Etoard,  and  the 
New  York  and  Port  Chester  Railroad  Com- 
pany, Respondents.— Motion  denied.  Ches- 
ter. J.,  noc  sitting. 

The  People  of  the  State  of  New  York  t.  Metro- 
politan Mutual  Savinss  and  Loan  Associa- 
tion.—Motion  denied.  Chester,  J.,  not 
sitting. 

The  People  of  the  State  of  New  York  t.  Metro- 
politan Mutual  Savings  and  Loan  Associa- 
tion.—Motion  denied.  Chester,  J.,  not 
sitting. 

Catherine  Stevens,  Plaintiff,  v.  Patrick  Cun- 
ningham, as  Administrator,  etc.,  of  Bridget 
Walsh,  Deceased,  Defendant.—  Motion  de- 
nied. 

Louise  A.  Thompson,  Appellant,  v.  Schenec- 
tady Railway  Company,  Respondent.—  Order 
reversed,  with  ten  dolUirs  costs  and  disburse- 
ments, and  motion  to  vacate  iniunction 
denied,  with  ten  dollars  costs.  Injunction 
modified  by  striking  out  that  part  thereof 
which  reads  as  follows:  "  And  that  they  be 
further  enjoined  and  restrained,  until  the 
further  order  of  the  court,  from  interfering 
with  the  removal  of  the  railroad  poles  and 
wires  and  the  restoration  of  the  street  by 
the  plaintiff  herein,'*  upon  opinion  in  Paige 


V.  Schenectcuiy  RaUtoay  Company  (ante^  p. 
671).  All  concurred,  except  Kellogg,  J., 
dissenting. 

Jacob  V.  Vrooman,  Appellant,  v.  Schenectady 
Railway  Company,  Respondent.—  Order  re- 
versed, with  ten  doUars  costs  and  disburse- 
ments, and  motion  to  vacate  injunction  de- 
nied, with  ten  dollars  costs.  Injunction 
modified  by  striking  out  that  part  thereof 
which  reads  as  follows:  ''  And  that  they  be 
further  enloined  and  restrained,  until  the 
further  order  of  the  court,  from  Interfering 
with  the  removal  of  the  railroad  poles  and 
wires  and  the  restoration  of  the  street  by  the 
plaintiff  herein,''  upon  opinion  in  Paige  v. 
Schenectady  Railway  Company  (jante^  p. 
671).  All  concurred,  except  Kellogg,  J., 
dissenting. 

Belle  Van  Epps,  Appellant,  v.  Schenectady 
Raflway  Company,  Respondent.— Order  re- 
versed, with  ten  dollars  costs  and  dis- 
bursements, and  motion  to  vacate  in- 
junction denied,  with  ten  dollars  costs.  In- 
junction modified  by  striking  out  that  part 
thereof  which  reads  as  follows:  **  And  that 
they  be  further  enloined  and  restrained, 
until  the  further  order  of  the  court,  from  in- 
terfering with  the  removal  of  the  railrocul 
poles  and  wires  and  the  restoration  of  the 
street  by  the  plaintiff  herein,"  upon  opinion 
in  Paige  v.  Schenectady  Railway  Company 
Cante.jp.  671).  All  concurred,  except  Kel- 
logg, J.,  dissenting. 

Charles  L.  Whitmyre,  Appellant,  v.  Schenec- 
tady Railway  Company,  Respondent.— Order 
reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  motion  to  vacate  injunction  de- 
nied, with  ten  doUars  costs.  Injunction 
modified  by  striking  out  that  part  thereof 
which  reads  as  follows:  **  And  that  they  be 
further  enjoined  and  restrained,  until  the 
further  order  of  the  court,  from  interfering 
with  the  removal  of  the  railroad  poles  and 
wires  and  the  restoration  of  the  street  by 
the  plaintiff  herein,"  upon  opinion  in  Paige 
V.  Schenectady  Railway  Company  (,ante^  p. 
571).  All  concurred,  except  Kellogg,  X, 
dissenting. 
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IT  —  Of  nuiianees. 

See  NuiBAKGB. 

PAGB. 

ABATEMENT  AND  BEVTVOB  —  Reyivor  of  a  proceeding  for  an 
accounting  by  an  executor  who  dies  while  it  is  pending — notice  to  all  parties 
ininterest.    Matter  of  Trbdwell 155 

See  SURROOATB. 

ABDUCTION  —  W7iat  evidence  is  not  corroborative. 

See  People  v,  Swaset 185 

ACCIDENT  —  BesuUingfrom  negligence. 
See  Negligence. 

Ateea. 

See  Shipping. 

ACCOUNTING  —  Bettoeen  partners,  ' 
See  Partnership. 

By  receivers  of  moneyed  corporations. 

See  RECEiyER. 

Btference  on. 

See  Reference. 

ACTION  —  Against  the  committee  of  an  incompetent -^security  for  costs. 
See  Costs. 

Election  of  remedies. 

See  Election. 

By  an  infant  in  forma  pauperis. 

See  Infant. 

Time  for  commencing. 

See  Limitation  of  Actiou. 

Belating  to  municipnl  corporations. 

See  Municipal  Corporation. 

—  Parties  to. 
See  Party. 

Proceedings  on  tlie  trial  of 

See  Trial. 

ADMIRALTY: 

See  Shipping. 

AFFIDAVIT : 

See  Deposition. 

AQENCY  —  Oenerally, 

See  Principal  and  Agent. 

AUMONT: 

See  Husband  and  Wife. 

ANSWEB: 

See  Pleading. 

ANTE-NUPTIAL  AaBEEMENT: 

See  Husband  and  Wife. 
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PAjOS. 

APPEAL  —  A  party  to  a  ipeeial  proceeding  has  no  authority  to  take  an  appetil 
on  behalf  of  others  intereeted  in  the  proceeding  —  until  an  area  ofaeeestment  has 
been  determined  a  property  owner  cannot  appeal  from  an  order  appointing 
eommisiionere  to  assess  Vie  costs  of  an  improvement. 

See  Matter  of  City  op  New  York 136 

Findings  or  short  decision,  where  an  issue  is  joined  upon  an  aUematite 

inandamus  —  procedure  on  appeal  in  tJie  absence  thereof. 

See  People  ex  rel.  Hayron  v,  Dalton 4S/^ 

Exceptions  to  a  charge,  when  not  sufficiently  definite  to  justify  a  review 

on  appeal  of  the  trial  eourfs  rrfusal. 

See  Benedict  v.  Deshel 276 

An  objection  that  a  dtfense  tocu  not  pleaded  is  not  first  available  on 

appeal. 

See  ScHBiR  V.  Quirin 624 

It  lies  from  the  judgment,  not  from  the  order ,  dismissing  a  complaint. 

See  Kbllt  c.  Theibs 81 

»—  Denial  of  a  motion  for  a  nonsuit,  how  remewed. 

See  Beauer  o.  Oceanic  Steam  Nayioation  Co 407 

ASOHITBCrrS  OEBTIFIOATE— jG:nnM0/0r  iU  non-production. 
See  Municipal  Ck>RPORATi0N. 

Waiver  of. 

See  Municipal  Corporation. 

ABBEST —  Habeas  corpus — the  writ  wiU  not  be  issued  where  the  applicant 
has  been  admitted  to  bail  —  in  case  of  his  surrender  by  his  bail  it  may  issue. 

See  People  ex  rel.  Albert  «.  Pool 148 

ASSAULT  AND  BATTERY  —  Prowcation  —  considered  in  reduction  of 
actual  as  toell  as  of  punitive  damages. 

See  Genung  v.  Baldwin 584 

See  Municipal  Corporation. 

Fbr  the  purposes  of  taxation. 

SeeTAX.. 

ASSIQNUENT  —  Transfer  of  a  stock  certificate  after  the  announeement  of  a 
decision  and  before  entry  of  judgment  for  its  recovery  against  the  trantferrer  — 
when  such  judgment  is  admissible  against  the  transferee —  efeet  thereof. 

See  Printing  Tel.  News  v.  Brantingham 280 

Provision  that  the  **  contract  is  not  contingent  upon  any  other  and  is  to 

be  settled  between  the  buyer  and  the  setter  "  —  it  has  no  effect  on  assigncibility. 

See  Batne  t>.  Hard 251 

ATTAOHICENT  —  Sufficiency  of  an  affidavit  of  an  agent  —  allegation  as 
to  no  counterclaims.]  1.  Where  the  affidaYit  used  od  a  motion  to  obtain  a 
warrant  of  attachment  is  made  b^  an  agent  of  the  pktintiff  who  has  personal 
knowledge  of  the  entire  transaction,  a  statement  contained  in  such  affidaYit 
that  "there  are  no  counterclaims,  discounts  or  set-offs  existing  in  faYorof 
the  defendant,  except  as  above  stated,  to  his  knowledge,"  is  a  sufficient  com- 
pliance with  that  proYision  of  section  636  of  the  CcSe  of  CIyII  Procedure 
which  requires  the  affidavit  to  show  that  the  plaintiff  is  entitled  to  recover 
the  sum  stated  therein  *'  over  and  above  all  counterclaims  known"  to  plain- 
tiff.   Steele  v.  Qijjiour  Manufacturing  Co 199 

2. Basis  of  statement  that  defendant  is  a  foreign  corporation.]    What 

evidence  that  the  defendant  is  a  foreign  corporation,  based  upon  information 
to  that  effect  derived  from  private  publications  called  the  "Partnership  and 
Corporation  Directory "  and  the  "Directory  of  Foreign  Corporations."  and 
upon  a  telegram  from  the  Secretary  of  State  of  the  State  in  which  the  corpo- 
ration is  alleged  to  be  incorporated,  is  sufficient  to  support  the  attachment, 
considered.    Id. 
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8. Not  leviable  upon  the  equitable  interest  of  a  beneficiary  in  a  trust. '\ 

The  equitable  interest  of  a  beneficiary  under  a  trust  created  by  a  will  is  not 
subject  to  a  levy  under  an  attachment,  an  attachment  being  leviable  only 
upon  legal  interests.    Fiskb  «.  Pabke 4dd 

4. A  bond  and  mortgage  must  be  taken  into  the  actual  custody  of  the 

sheriff. '\  The  only  way  in  which  a  bond  and  mortgage  can  be  levi^l  upon 
under  an  attachment  is  by  the  sheriff's  taking  the  instruments  into  his  actual 
custody. 

The  debt  secured  by  the  bond  and  mortgage  cannot  be  levied  upon  as  an 
existing  obligation  independent  of  the  bond  and  mortgage.    Id. 

ATTQiRSrEY  AND  CLIENT -- Assignment  of  a  lease  by  an  uneducated 
client  to  his  legal  adviser  —  in  an  a^ion  by  the  client  to  set  it  aside  the  burden 
of  showing  tliat  no  unfair  advantage  was  taken  rests  on  the  attorney.]  1.  In 
an  action  brought  to  have  an  assignment  of  a  lease  of  certain  real  estate  in 
the  city  of  New  York  declared  fraudulent  and  void  or  to  have  such  assign- 
ment declared  one  in  trust  for  the  benefit  of  the  plaintiff's  creditors  and 
reformed  accordingly,  it  appeared  that  the  plaintiff,  who  was  a  man  well 
advanced  in  years  and  bardy  able  to  read  and  write,  in  1891  took  a  lease  for 
a  term  of  ten  years,  with  the  privilege  of  fifteen  years'  renewal,  of  certain 
real  estate  in  the  city  of  New  York  at  an  annual  rental  of  $5,000;  that  in 
18d5,  after  the  plaintiff  had  erected  buildings  upon  the  leasehold  estate, 
costing  upwards  of  $21,000,  he  obtained  a  loan  from  one  Ruppert  of  $6,000 
and  gave  as  security  for  the  payment  thereof  a  mortgage  upon  his  leasehold 
estate. 

At  the  time  the  loan  was  made  one  Fitch  was  Ruppert's  attornev,  and  the 
defendant,  who  was  a  lawyer  employed  in  Fitch's  office,  attended  to  a  con- 
siderable part  of  Ruppert's  business,  including  the  loan  to  the  plaintiff.  The 
plaintiff  spent  the  money  loaned  to  him  by  Ruppert  in  the  erection  of  new 
buildings  upon  the  premises,  and  in  December,  1895,  the  sums  invested  by 
him  in  buildings  amounted  to  over  $80,000.  At  about  this  time  his  unse- 
cured claims  amounted  to  $2,100  and  the  holders  of  such  claims  were  press- 
ing him  for  payment.  He  then  applied  to  Ruppert  for  a  further  loan  sufli- 
cient  to  pay  off  the  claims,  but  his  application  was  denied.  He  persisted  in 
renewing  such  application  and  frequently  advised  and  consulted  with  the 
defendant;  gave  the  latter  a  list  of  his  creditors  together  with  the  amount  of 
their  respective  claims;  informed  him  as  to  the  details  of  his  property  and 
business  and  the  income  therefrom.  In  April,  1890,  he  was  finally^ advised, 
either  by  the  defendant  or  some  one  else  apparently  acting  in  Ruppert's 
interest,  to  make  an  assignment  of  his  lease  to  the  defendant,  and  that  if  he 
did  not  do  so  an  action  would  be  instituted  to  foreclose  the  Ruppert  mort- 
gage. Upon  his  refusal  to  make  the  assignment  an  action  was  commenced 
on  the  10th  day  of  April,  1896,  to  foreclose  the  Ruppert  mortgage. 

The  plaintiff  then  applied  to  the  defendant  to  aid  him  in  effecting  a  settle- 
ment with  Ruppert.  He  was  unable  to  effect  such  a  settlement,  and  three 
days  after  the  foreclosure  action  was  instituted  the  plaintiff  delivered  to  the 
defendant,  for  the  nominal  consideration  of  one  dollar,  an  absolute  assign- 
ment of  the  lease,  including  the  right  of  renewal.  The  defendant,  how- 
ever, who  drew  the  lease  himself,  testified  that  the  actual  consideration 
therefor  was  an  agreement  by  him  to  pay  off  the  plaintiff's  unsecured  claims, 
satisfy  and  discharge  one-half  of  the  Ruppert  mortgage  and  divide  eauall^ 
with  the  plaintiff  the  net  rents  received.  The  plaintiff  contradictea  this 
testimony  and  alleged  that  when  the  defendant  read  the  lease  to  him  he  did 
not  read  it  according  to  its  terms.  Immediately  after  the  execution  of  the 
assignment  the  defendant  took  possession  of  the  leasehold  estate,  collected 
the  rents  and  paid  one-half  to  the  plaintiff,  retaining  the  other  half  for  him- 
self. The  amount  which  the  defendant  received  from  the  premises  amounted 
to  about  $142.50  a  month. 

The  trial  court,  while  of  the  opinion  that  the  transaction  was  suspicious  as 
far  as  the  defendant  was  concerned,  reached  the  conclusion  that  this  was  not 
enough  to  warrant  the  correction  of  the  assignment  for  fraud  or  mistake,  and 
dismissed  the  plaintiff's  complaint. 

Bigld,  that,  under  the  circumstances  disclosed  bj[  the  evidence,  it  was 
incumbent  upon  the  defendant  to  prove  that  the  plaintiff  fully  understood 
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the  contents  and  effect  of  the  aasignment  of  the  lease  and  to  show  that  the 
defendant  did  not  take  undue  and  unconscionable  advantage  of  the  plaintiff; 
That,  as  the  learned  trial  Justice  had  applied  an  erroneous  rule  of  law 
to  the  facts,  the  Judgment  should  he  reversed  and  a  new  trial  ordered. 

Shbbhait  v.  Erbb Vt^ 

2. Champerty — (tgreement  by  an  attorney  to  pay  out  of  hie  compensation 

a  debt  of  the  client,  ]  A  provision  in  an  attorney's  contract  of  retainer,  bj 
which  the  attorney  agrees  to  pay  out  of  the  compensation  to  be  paid  to  him 
pursuant  to  the  contract  all  moneys  due  from  the  client  to  his  former  attor- 
ney, renders  the  contract  champertous  under  section  74  of  the  Code  of  Civil 
R-ocedure.    Mattbbof FrrzsnioNS 345 

8. Unconedonable  contract,]    An  agreement  bv  which  an  attorney  at 

law  retained  to  protect  the  interests  of  a  person  entitled  to  a  one-third  inter- 
est in  a  decedent's  estate,  which  is  large,  on  the  Judicial  settlement  of  the 
administrator's  accounts,  Is  to  receive  as  compensation  for  his  services  fifty 
per  cent  of  the  moneys  which  his  client  receives  from  the  estate,  is  unconscion- 
able, and  where  the  client  effects  a  settlement  of  the  controversy  without  the 
consent  of  the  attomev,  the  court  will  not  permit  the  attorney  to  defeat  tlie 
settlement,  but  will  relegate  him  to  his  remedy  against  the  client.    Id. 

4. Agreement  by  an  attorney  to  pay  coeteA    SenMe,  that  a  provision  ia 

an  attorney's  contract  of  retainer,  by  which  the  attorney  agrees  to  pay  the 
costs  of  the  litigation,  renders  the  contract  void.    Id. 

Purchaser  under  a  Judgment  in  partition  —  relieved  from  his  purchase 

where  guardians  otf  Utem  for  Infant  defendants  were  connected  in  business 
with  the  attorneys  for  adverse  parties — who  is  an  *' adverse  party." 

Parish  c.  Parish 2$7 

See  Partition. 

When  a  mortgage  given  to  secure  a  note  does  not  require  the  pay- 
ment of  an  attorney's  fee.    Bowbry  Baiitk  v.  Hart 121 

See  MoRTOAOB. 

Will  —  proof  required  to  admit  it  to  probate,  where  the  attorney  who 

prepares  it  and  attends  to  its  execution  is  a  beneficiary  Uiereunder. 

Matter  of  Rintblbn 14S 

See  Will. 

BAIL— On  arreet. 
See  Arrest. 

BAHKIKG — Savinge  bank  depoeit —  to  ettahUeh  a  gift  thereof  there  mtut  be 
a  delivery  divesting  the  donor's  poeeeeeion  and  title.]  1.  In  an  action  brought 
against  a  savings  bank  to  recover  a  sum  of  money  deposited  with  such  bank 
by  one  John  Sweeny,  the  plaintiff  testified  that  Sweenv  had  deposited  some 
arrears  of  pension  moneys  in  the  defendant  savings  bank  and  in  another 
savings  bank,  and  that  on  the  81st  day  of  October,  189t,  he  borrowed  ten 
dollars  of  the  plaintiff  and  went  out  with  the  plaintiff's  son  and  one  Clark  to 
get  a  drink;  that  when  became  back  he  said  to  the  plaintiff:  "'That 
money  is  a  curse  to  me:  I  never  can  keep  sober  as  long  as  I  h&ye  it;  you 
keep  It.  ♦  ♦  ♦  Take  it  and  keep  it.'  ♦  ♦  ♦  He  said  the  time  he  gave 
me  that  book  the  money  in  it  was  mine,  '  Tours  to  keep.'  I  took  the  books 
and  put  them  in  a  drawer  of  mv  desk.    I  says,  '  Thank  you,  Doctor.' " 

He  further  testified  to  a  previous  conversation  with  Sweeny,  in  which  the 
latter  said  that  *'  if  anything  ever  happened  to  him  he  wanted  me  to  have  the 
money;  that  I  had  always  been  his  friend,  and  he  had  no  one  else  to  give 
it  to."  A  few  days  after  delivering  the  bank  books  to  the  plaintiff  Sweeny 
disappeared  and  was  never  heard  from  thereafter.  The  plaintiff  made  n» 
claim  against  the  bank  for  seven  years  after  Sweeny's  disappearance. 

The  plaintiff's  son,  in  testifying  to  the  alleged  gift,  stated  that  Sweeny 
said,  ''  Boss,  here  is  two  bank  books;  that  money  in  the  bank  belongs  to 
you:  I  want  to  give  it  to  you;  this  money  has  been  an  absolute  curse  t# 
me."  and  that  he  handed  the  bank  books  to  the  plaintiff. 

'The  witness  Clark,  referred  to  by  the  plaintiff  in  his  testimony,  testified 
that  at  the  time  in  question  Sweeny  handed  two  bank  books  to  the  plaintiff, 
saying,  "  Here,  use  these  two  bank  books  that  have  been  a  curse  to  me  ever 
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since  I  have  had  them,  for  I  cannot  keep  sober,  and  whatever  is  in  the  banks, 
these  books  is  yours  if  anything  happens  to  me." 

Held,  that  it  was  error  for  the  court  to  refuse  to  charge  that  **  if  Sweeny 
at  the  time  of  the  alleged  gift  said  that  Tvrrel  (the  plaintilf)  was  to  have  the 
money  if  anything  happened  to  him,  that  the  Jury  should  find  for  the 
defendant." 

In  order  to  establish  a  valid  gift  a  delivery  of  the  subject  of  the  gift  to  the 
donee  or  to  some  person  for  him,  divesting  the  donor  of  possession  and  title 
to  the  gift,  must  be  shown.    Ttrrel  v.  IScigrant  Ikdustrial  Say.  Bank.  181 

2. A  Mvings  bank  deporit  mads  "  in  truit "  far  another — an  imputation 

ariaee  therefrom,  in  the  abeenee  cf  proof  to  the  contrary,  of  an  intention  to 
create  a  trust  — it  is  not  rebutted  by  the  fact  that  the  money  is  subsequently  mth- 
drawn,]  In  October.  1899,  a  woman  opened  a  savings  bank  account  in  her 
own  name  in  trust  for  her  husband,  and  deposited  therein  sums  which,  with 
interest,  aggregated  $1,897.56.  In  Hay,  1900,  she  drew  out  all  of  such  sums 
and  gave  1^  thereof  to  her  daughter.  She  died  in  July,  1900,  without 
disclosing  to  her  husband  the  existence  of  the  account  or  making  any 
declaration  in  respect  thereto. 

BM,  that,  in  the  absence  of  testimony  showing  a  contrary  intention,  the 
opening^of  the  account  in  trust  furnished  sufficient  proof  that  the  woman 
intend^l  to  create  a  trust  in  favor  of  her  husband; 

That  the  fact  that  the  woman  had  drawn  all  the  money  out  of  the  account 
before  her  death  did  not  rebut  the  inference  to  be  drawn  from  the  opening 
of  the  account.    Jbnkiks  «.  Bakeb (M)t 

Contract  between  stockholders  of  a  bank  and  a  third  person  for  the 

sale  to  the  latter  of  stock  in  the  bank  and  his  election  and  continuance  for 
five  years  as  cashier —  a  complaint  alleging  a  breach  thereof  is  not  demur- 
rable, although  the  contract  required  the  cashier  to  use  his  infiuence  "  towards 
retaining  the  services  of  the  present  board  of  directors."    Bonta  v.  Gbidlbt.    88 
See  Contract. 

BANKBUPTGY—  Tranter  by  a  bankrupt — tohat  must  be  shown  to  establish 
thcU  it  toas  fraudulent  as  to  creditors J\  A  transfer  made  by  a  bankrupt  to 
a  creditor  within  four  months  of  the  filing  of  the  petition  in  bankruptcy  is 
not  voidable  under  section  60  of  the  Bankrupt  Act  (30  U.  S.  Stat,  at  Large, 
562)  unless  it  appears  that  the  bankrupt  was  insolvent  at  the  time  the 
transfer  was  made;  that  the  transfer  actually  operated  to  create  a  prefer- 
ence; that  the  bankrupt  intended  to  create  a  preierence  and  that  the  creditor 
had  reasonable  grounds  to  believe  that  a  preference  was  intended. 

The  bankrupts  intent  to  create  a  preference  need  not  be  proved  by  direct 
evidence,  but  may  be  established  by  facts  and  circumstances  from  which  it 
can  be  found  that  such  intent  existed  at  the  time  the  transfer  was  made. 

Benedict  «.  Dbshbl 276 

Insolvent  savings   and  loan  association  —  borrowing   shareholders 

relieved  from  their  contracts  as  of  the  date  of  the  appointment  of  the  receiv- 
ers —  approximate  value  of  a  shareholder's  stock,  to  be  applied  in  reduction 

of  a  mortgage  given  by  him.    Rigos  v.  Carter 580 

/^Savings  and  Loan  Association. 

BILL  OF  LADING  —  For  transportation  by  land. 
See  Railroad. 

For  transportation  by  water. 

See-  Shipping. 

BILL  OF  P ABTIOULABS : 

See  Plbadino. 

BILLS  AND  NOTES  —  Oral  notice  of  dishonor  cf  a  note.  ]  1.  An  oral  notice 
of  the  dishonor  of  a  promissory  note,  given  personally  or  through  an  agent,  is 
sufficient  to  charge  tne  indorsers  thereof.    Ebllt  v,  Thbiss. 81 

2. An  allegation  that  it  **  was  sent"  is  not  inconsistent  with  oral  notice,'] 

A  complaint  in  an  action  brought  to  charge  such  indorsers,  which  alleges 
that  "  said  note  was  duly  protested  and  due  notice  of  said  demand  and  non- 
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payment  was  sent  to  the  defendants  above  named,  and  that  the  cost  of  said 
protest  was  $1.25/'  is  sufficient  to  authorize  the  admission  of  proof  of  an 
oral  notice  of  dishonor.    Id, 

Statute  of  Limitations — where  a  note  is  payable  "  on  demand  after 

date  "  the  statute  begins  to  run  the  day  after  its  date.    Hardon  v,  Dizok.  .  241 
See  Limitation  of  Actioit. 

BOND  ~  Attachment  —  a  bond  and  mortgage  must  be  taken  into  the  actual 

custody  of  the  sheriff.    Fiske  v.  Pabxb 423 

See  Attachmsnt. 

BOXTNDAJtY—  C<uee  involving  oonntruction  of  deeds. 
See  Dbbd. 

BBIDQE — In  Columbia  county  —  ths  town  of  Ohent,  not  the  town  of  Kinder- 
hook,  must  repair  it. 

See  Matter  of  Wbbsteb. 560 

BTTILDINaiiAW: 

See  Municipal  Cobforation. 

BUBDEN  OF  PBOOF : 

See  EviDENCB. 

GAB  —  Standing  in  front  cf  hotele  (not  at  hack  itande)  in  the  dty  <tf  New 
York  muet  pay  a  license  fee  of  ttoenty-jive  dollars  in  addition  to  the  three  dollars 
license  fee. 

See  City  of  New  Tore  v.  Rbbsino 417 

CALENDAJt'  A  reasonable  doubt  whether  a  case  can  be  tried  within  two 
lumrs  is  a  sufficient  ground  for  not  putting  it  on  the  short  cause  calendar.^ 
Kule  5  of  the  Rules  for  the  Regulation  of  Trial  Terms  in  the  First  Dis- 
trict, authorizing  the  placing  of  cases  upon  the  short  cause  calendar,  where 
'Mt  satisfactorily  appears  by  affidavit  and  the  pleadings  that  the  trial  of  the 
action  will  not  occupy  more  than  two  hours,  and  that  no  good  reason  exists 
why  the  same  should  not  be  promptly  tried/'  contemplates  that  a  case 
sball  not  be  placed  upon  the  short  cause  calendar  unless  it  appears,  with 
reasonable  certainty,  that  the  trial  thereof  will  not  occupy  more  than  two 
hours,  and  where  the  Justice,  before  whom  the  motion  is  made,  entertains  a 
"reasonable  doubt"  whether  the  action  can  be  tried  within  that  time,  he 
should  deny  the  motion.    Uvalob  Asphalt  Patino  Co.  v,  Dunn 467 

CABBIBB — By  land. 
See  Railroad. 

By  water. 

See  SUIPPINO. 

CEBTIOBABI—  To  review  an  erroneous  assessment  for  the  purpose  of 
taxation. 

See  Tut, 

CHAKPEBTT — Agreement  by  an  attorney  to  pay  out  of  his  compensation  a 
debt  of  the  client — agreement  by  an  attorney  to  pay  costs — unconscionable 
contract. 

See  Matter  of  Fitzsimons 845 

CHAJtaE  —  Of  the  judge. 
See  Trial. 

CHABITABLB  COBPOBATION : 

See  Corporation. 

CHATTEL  —  Law  of  chattels. 

See  Personal  Propbrtt. 

Sale  of. 

See  Salb. 
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CHILD : 

See  Guardian  akd  Ward. 
See  Infant. 

CITY: 

See  Municipal  Corporation. 

CLIENT: 

See  Attornbt  and  Client. 

PAQB. 

CODE  OF  CIVIL  FS0CEDX7BB—  Chap.  17,  tit.  8—  Cmtempt  cf  eourt  — 
proceedings  to  punieh  a  hueband  far  non-payment  of  alimany — notice  cf  tJie 
applieation  muet  be  given  to  him — eerviee  upon  hie  attorney  is  insufficient — 
demand  for  alimony. 

See  GoLDiE  v.  Goldib 12 

§  74  —  C  hamperty — agreement  by  an  attorney  to  pay  out  of  his  compensa- 
tion a  debt  of  the  client. 

See  Matter  of  FirzeiMONS 845 

§  482 —  Service  of  a  summons — a  person  who  coUeets  the  dues  of  mem- 
bers of  a  fraternal  insurance  association  is  not  a  managing  agent. 

See  MooRB  v.  Monumental  Mut.  Life  Ins.  Co 200 

§  508  —  Occurrences  since  an  action  was  begun  may  beset  upas  a  par- 
tial dtfense  in  mitigation  of  damages  —  such  defense  is  not  limited  to  actions  to 
recover  damages  for  breach  of  promise  to  marry,  or  for  personal  ii^ury  or  injury 
to  property. 

See  Gabat  v.  Doane 413 

§  545  —  Redundant  matter  merely  is  not  demurrable  — a  motion  to  strike 

out  an  entire  count  as  redundant  is  proper. 

See  Ugola  v.  Brokaw 810 

§  636 — Attachment — sufficiency  of  an  affldavit  of  an  agent — allegation 

{IS  to  no  counterclaims. 

See  Steele  v.  Gilmour  Manufacturing  Co 199 

§  955  —  A  physician* s  certificate  filed  in  the  New  York  city  Iiealth  depart- 
ment is  incompetent  evidence  of  his  patienfs  death. 

See  Robinson  v.  Supreme  Commandert 215 

§  982  —  Venue  of  an  action  affecting  real  estate  and  personalty  where 

none  of  the  parties  reside  in  the  county  where  the  real  estate  is. 

See  Hall  v.  Gilman.    (No.  2) 464 

§  984  —  Venue  —  change  of —  *' party  **  in  t?ie  Code  of  Civil  Procedure, 

%  984,  defined. 

See  Lane  v.  Bochlowitz 171 

§  1018  —  Brferenee  —  it  cannot  be  ordered  until  an  issue  as  to  the  exist' 

ence  of  a  partnership  is  first  determined. 

See  Jones  v.  Lester 174 

§§  1628,  1629 —  A  plea  of  the  pendency  of  another  action  to  recover  the 

debt  as  a  defense  to  a  foreclosure  —  t^  must  allege  that  it  was  brought  witliout 
leave  of  the  court  —  allegation  tn  a  complaint  that  no  other  action  was  pending. 

See  ScHiECK  v.  Donohue 821 

§  1773  —  Contempt  of  court — proceedings  to  punish  a  Jiutbandfor  non- 
payment of  alimony—  notice  of  the  applieation  must  be  given  to  him — service 
upon  his  attorney  is  insufficient  —  demand  for  alimony. 

See  GoLDiE  v.  Goldie 12 

§  2015 —  Habeas  corpus —  the  writ  will  not  be  issued  w/iere  the  applicant 

?ias  been  admitted  to  bail — in  case  <fhis  surrender  by  his  bail  it  may  issue. 

See  People  ex  rel.  Albert  v.  Pool 148 

§  2653a  --  Action  to  determine  tJie  validity  of  tJie  probate  of  a  will —  tes- 
timony of  physicians  based  upon  a  diagnosis  of  incipient  paresis  made  by  one  of 
tfiem  three  years  before  the  testator's  death  and  contradicted  by  his  subsequent  con- 
dition—  it  does  not  require  the  submission  of  the  case  to  the  jury. 

See  Philips  v.  Philips 118 

App.  Div.— Vol.  LXXVII.        42 
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g  8247  —  Ckmt»  —  liability  thertfor,  qf  a  jvdgmerU  ereditcr  who  9eeure$ 

the  appointment  of  a  reetif)er  of  his  deAat^i  property  and  requeeU  the  receiver  to 
briny  an  action  to  recover  it,  in  which  a  judgmerU  for  costs  is  recovered  agaimt 
him. 

iSiM  Drobgb  «.  Baxter "^ 

§  8258  —  Additional  allowance  of  costs — an  action  to  recover  far  per- 
sonal if^uries  in  a  collision  at  a  railroad  crossing  is  not  extraordinary. 

iSM  SmTH  9.  Lehigh  Vallbt  R.  R.  Co.    (No.  2) 47 

g  3271  —  Security  for  costs  —  cannot  be  required  of  the  committee  of  an 

incompetent  in  an  action  against  him. 

See  Ebllt  o.  Kellt 519 

SSee  table  of  sections  of  the  Code  of  Civil  Procedure  cited,  ante,  in  this 
ume.] 

OOLXJKBIA  00T7KTT  —  Bridge  in  Columbia  county  —  the  town  of  Ghent, 
not  the  town  of  Kinderhook,  must  repair  it. 

See  Matter  op  Webster 560 

OOIQQTTEE  —  Of  an  insane  person. 
See  Insane. 

COMMON  OARBJXR: 

See  Railroad. 

C0MPEK8ATI0K  —  Gf  commissioners  of  estimate  and  assessment  in  the  city 
of  New  York, 

See  Municipal  Corporation. 

Of  a  physician. 

See  Physician. 

CONDEMNATION—  Of  land. 
See  Eminent  Domain. 

CONFESSION-  Of  judgment. 
See  Judgment. 

CONFIDENTIAL  COMMUNICATION  —  Between  attorney  and  dient. 
See  Attorney  and  Client. 

CONFLICT  OF  LAW —  Pleading  —  allegation  as  to  liability  imposed  by  the 
laws  of  another  State  far  pretending  to  be  ojflcers  of  a  pretended  corporation. 

See  WoRTHiNGTON  9.  Griesser 203 

A  decree  of  another  State  admitting  a  wiU  to  probate — duty  of  a  daim^ 

ant  to  assert  rights  in  tfiat  State. 

See  Garvey  v.  U.  S.  Fidelity  &  Guaranty  Co 391 

CONSENT  —  By  a  husband  to  a  wife's  alignment  of  a  policy  of  ine*i7ance 
issued  on  his  life. 

See  Insurance. 

CONSTITUTIONAL  JjAM — Assessment  for  the  cost  of  altering  t/te  grade  of 
a  ratlrofid.]  1.  Qucne,  whether  the  Legislature  has  auihority  to  provide  that 
the  expense  of  raising  the  grade  of  the  railroad,  which  w^as  apparently  incurred 
in  order  to  enable  certain  railroad  companies  to  comply  with  the  United 
States  statute  requiring  them  to  elevate  their  bridge  across  the  Harlem  river, 
should  be  assessed  in  whole  or. in  part  upon  the  specific  property  claimed  to 
have  been  benefited.    Matter  op  City  op  New  York 136 

2. Contempt  proceedings  —  notice.]    The  constitutional  provision  that 

no  person  shall  be  deprived  of  life,  liberty  or  property  without  due  process 
of  law  requires  that,  before  a  person  can  be  punished  by  imprisonment  for  a 
contempt  in  disobeying  an  order,  he  must  have  had  notice  of  it  and  an 
opportunity  to  be  heard  before  a  court  clothed  with  authority  to  act  and 
decide  the  questions  involved.    Goldie  v.  GohDiE , 13 


Digitized  by 


Google 


INDEX.  659 

OOMBTITUTIONAL  LAW—  Ctmtinued.  paob. 

Conviction  for  vagrancy  in  the  boroughs  of  Manhattan  and  the  Bronx 

—  constitutionality  of  the  provisions  for  the  prisoner's  earlier  discharge  in 
case  of  his  not  having  been  previously  convicted. 

Peoplb  ex  rbl.  Abrams  v.  Fox 245 

See  Crime. 

Chapter  200  of  the  Laws  of  1901,  and  chapter  719  of  the  Laws  of  1901. 

amending  the  charter  of  the  city  of  Rochester,  violate  section  16  of  article  8 

of  the  State  Constitution.    Matter  op  City  op  Rochester  v.  Blobs 28 

^fifetf  Tax. 

Incorporation  in  a  public  contract  of  unconstitutional  provisions  of  the 

Labor  Law  —  its  execution  not  enjoined  at  the  suit  of  a  taxpayer. 

Meters  v.  Pennsylvania  Steel  Co. 907 

See  Contract. 

CONSTBIJCnON  —  Cf  constitutional  provisions. 
See  Constitutional  Law. 

—  Of  contracts. 

See  Contract. 

Cf  deeds. 

See  Deed. 

Of  statutes. 

See  Session  Laws. 

Of  wins. 

See  Will. 

CONTEMPT— Proceeding's  to  punish  a  husband  for  nonpayment  of  ali- 
mony —  notice  of  the  application  must  be  given  to  him  —  service  upon  his 

attorney  is  insufficient — demand  for  alimony.    Goldie  v.  Goldie 1^ 

See  Husband  and  Wife. 

GONTBACT  —  Between  stockholders  of  a  bank  and  a  third  person  for  the  sale 
to  the  latter  of  stock  in  the  hank  and  his  election  and  continuance  for  flf>e  years 
as  cashier — a  complaint  aUeging  a  breach  thereof  is  not  demurrable,  although 
the  contract  required  the  camier  to  use  his  influence  **  towards  retaining  me 
services  of  the  present  board  of  directors,"]  1.  The  complaint  in  an  action 
brought  by  Frank  M.  Bonta  against  Francis  W.  Gridley  and  Willis  T. 
Grid&^  alleged  that  the  parties  entered  into  the  following  agreement: 

"This  agreement  made  this  22nd  day  of  November,  1897,  by  and  between 
Francis  W.  Gridley  and  Willis  T.  Gridley,  of  Syracuse,  N.  Y.,  of  the  first 
part,  and  Frank  M.  Bonta,  of  the  same  place,  of  the  second  part,  Witnesseth: 

'*  Whereas,  parties  of  the  first  part,  being  large  holders  of  the  capital 
stock  of  the  Salt  Springs  National  Bank  of  Syracuse,  are  desirous  that  said 
second  party  should  purchase  stock  thereof,  and  should  remain  with  said 
bank  and  use  his  time  and  influence  to  promote  its  prosperity;  now,  in  con- 
sideration of  the  covenants  and  agreements  herein  contained,  to  be  performed 
by  said  second  party,  said  parties  of  the  first  part  jointly  and  severally  cove- 
nant and  agree  to  and  with  said  party  of  the  second  part  as  follows: 

*'  1.  The  said  party  of  the  second  part  shall  be  elected  (unless  he,  himself, 
uses  his  own  influence  to  prevent  his  election)  cashier  of  the  Salt  Springs 
National  Bank  at  the  annual  meeting  thereof,  to  be  held  in  January,  1898, 
and  shall  continue  to  hold  such  office  for  the  space  of  five  (5)  years,  or 
until  the  annual  meeting  to  be  held  in  January,  1003,  unless  he  sooner  volun- 
tarily resigns  such  position  as  hereinafter  provided. 

"2.  He  shall  receive  for  his  services  as  such  cashier  the  annual  salary  of 
twenty-five  hundred  dollars  (|2,500). 

"8.  He  shall  have  the  power  and  authority  and  shall  perform  the  duties 
usually  performed  by  cashiers  of  National  Banks  in  Syracuse,  not  incon- 
sistent with  law,  subject  to  the  bv-laws  of  the  bank  and  the  resolutions  of 
the  discount  committee  and  Board  of  Directors  of  said  bank  relative  to  loans. 

"4.  Said  first  parties  will  purchase  of  said  second  party  the  fifty  (50) 
shares  of  the  capital  stock  of  said  bank  purchased  by  him,  as  herein  pro- 
vided, at  any  time  when  he  ceases  to  be  cashier  thereof,  and  pay  him  one 
hundred  and  thirty -five  dollars  ($1H5)  per  share  therefor. 
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"  In  considenttion  of  the  premises  said  party  of  the  second  part  cove- 
nants and  agrees  to  and  with  said  parties  of  the  first  part,  that  daring  the 
five  years  aSove  described,  or  so  Ion?  as  he  may  remain  cashier  of  said 
Salt  Springs  National  Bank  (he  hereov  expressly  reserving  the  right  to 
resign  such  position  at  any  time),  he  will  devote  his  whole  time  and  attention 
to  the  promotion  of  the  interests  of  the  said  Salt  Springs  National  Bank,  and 
will  exercise  such  influence  as  ho  may  possess  in  favor  of  said  bank  and 
toward  retaining  the  services  of  the  present  board  of  directors.  He  farther 
covenants  and  agrees  to  buy  fifty  shares  of  the  capital  stock  of  the  Salt 
Springs  National  Bank  at  a  price  not  to  exceed  one  hundred  and  thirty-five 
dollars  ($185)  per  share; " 

That  the  plaintiff  purchased  fifty  shares  of  the  capital  stock  of  the  bank 
for  $185  per  share  and  entered  upon  the  performance  of  his  duties  as  cashier; 
that  he  faithfully  performed  all  the  conditions  of  the  contract  on  his  part 
until  September  11,  1901,  when  he  was  discharged,  without  cause,  from  his 
position  as  cashier;  that  he  then  tendered  the  fifty  shares  of  stock  to  the 
defendants  and  demanded  the  sum  of  $185  per  share  therefor;  that,  upon 
their  failure  to  comply  with  such  demand,  he  sold  the  stock  at  public 
auction  and  received  therefor  $100  per  share. 

The  action  was  brous'ht  to  recover  damages  for  the  breach  of  the  contract. 
The  plaintiff  demanded  judgment  in  the  sum  of  $8,T50,  represeotating  the 
loss  of  $85  per  share  on  the  fifty  shares  of  stock  and  $2,000  as  liquidated 
damages  pursuant  to  a  clause  in  the  contract. 

Held,  that  an  interlocutory  judgment  overruling  a  demurrer  to  the  com- 
plaint should  be  affirmed*. 

That  the  contract  set  forth  in  the  complaint  was  not  void  as  against  pnbUc 
policy; 

That  as  the  plaintiff  had  fullv  performed  his  part  of  the  contract,  and 
the  defendants  had  had  the  benefit  of  such  performance  for  a  period  of  four 
years,  the  latter  should  not  be  permitted  to  urge  its  invalidity. 

BONTA  c.  Gridlet 38 

2. Spedjic  petformance  cf  a  eontraet,  alleged  to  have  been  made  bff  one 

nnee  deceased  to  deviee  a  hotue  to  a  relative  in  eoneideration  of  the  latter'e  agree- 
ment to  care  for  her.]  For  several  years  prior  to  the  death  of  a  childless 
widow,  she  and  one  of  her  nieces  and  the  tatter's  husband  occupied  separate 
apartments  in  a  house  owned  by  the  widow  in  the  city  of  Buffalo.  After 
^e  widow  had  died  intestate  the  niece  brought  an  action  against  the 
decedent's  personal  representative  and  heirs  at  law  to  compel  the  specific  per- 
formance of  a  parol  contract  alleged  to  have  been  entered  into  between 
the  plaintiff  and  the  decedent  at  a  time  when  the  plaintiff  and  her  husband 
contemplated  moving  to  the  citv  of  Boston,  by  the  terms  of  which  the 
decedent  agreed  that  if  the  plaintiff  would  abandon  that  intention  and 
would  take  care  of  the  decedent  as  long  as  she  lived  she  would  will  to  the 
plaintiff  the  house  in  which  they  resided. 

The  existence  of  the  oral  contract  rested  entirely  upon  the  testimony  of  the 
plaintiff's  husband,  and  he  testified  that  at  the  time  such  contract  was  made 
nothing  was  said  as  to  the  manner  in  which  the  decedent  was  to  be  taken 
care  of.  At  the  time  the  alleged  contract  was  made  the  decedent  managed 
her  own  household  affairs  without  the  assistance  of  the  plaintiff,  and  no 
change  was  thereafter  made  in  her  manner  of  living. 

It  further  appeared  that  neither  the  plaintiff  nor  ner  husband  ever  alluded 
to  the  alleged  contract  until  the  action  was  commenced,  and  that  after  the 
decedent's  death  they  moved  away  from  the  house  to  which  the  contract 
related  without  asserting  its  existence. 

Held,  that  a  judgment  directing  the  specific  performance  of  the  contract 
should  be  reversed  for  the  following  reasons,  viz.:  That  the  existence  of  the 
contract  had  not  been  sufilciently  proved;  that  the  terms  of  the  contract,  if 
made,  were  so  vague  and  indefinite  that  it  was  not  possible  to  ascertain  the 
full  intention  of  the  parties  therefrom,  and  that  there  had  been  no  such 
part  performance  thereof  as  to  justify  the  court  in  directing  specific  per- 
formance.   Braun  v.  Ochs 20 

8. Written  contract  of  (jiiaranty  —  wJien  a  consideration  therefor  is  to 

he  inferred  from  its  terms.]    Under  the  Statute  of  Frauds,  as  it  now  exists,  the 
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consideration  supporting  a  contract  of  guaranty  must  be  expressed  in  the 
written  contract  or  be  fairly  inferable  tnerefrom. 

In  arriving  at  a  correct  construction  of  the  written  contract  all  of  the  facts 
and  circumstances  connected  with  its  delivery,  the  reasons  therefor  and  the 
purpose  to  be  accomplished  thereby  may  be  shown  by  parol  proof. 

In  an  action  brought  by  the  Union  National  Bank  of  Lewisburg,  Pennsyl- 
vania, to  charge  James  D.  Leanr  upon  a  contract  of  guaranty  embraced  in 
the  following  letter  written  by  Lean^  to  one  Himmelrich,  the  president  of  the 
plaintiff  bank,  "The  Union  Nat.  Bank  of  Lewisburg,  Pa.,  now  holds  two 
notes  of  The  John  Good  Cordage  &  Machine  Co.  to  the  order  of  John  Qtood, 
one  for  $4,500  and  one  for  $2,500.  I  will  be  personally  responsible  for  the 
pajrment  of  the  two  notes,  with  interest,  within  a  reasonable  time  to  The 
Union  Natn'l  Bk.  of  Lewisburg,"  it  appeared  that  the  guaranty  was  executed 
and  delivered  pursuant  to  an  agreement,  made  between  Lea^  and  Himmel- 
rich,  by  which  each  agreed  to  pay  one-half  of  the  amount  of  the  notes  and 
interest  thereon  and  receive  in  payment  therefor  bonds  of  the  John  Good 
Cordage  and  Machine  Company;  that  as  a  result  of  the  execution  and  delivery 
of  the  guaranty,  the  plaintiff  forbore,  in  reliance  thereon,  to  enforce  payment 
of  the  notes. 

SM,  that  the  language  of  the  instrument  of  guaranty  fairly  gave  rise  to 
the  inference  that  the  consideration  for  its  execution  was  the  agreement  to 
forbear  the  enforcement  of  the  notes  for  a  reasonable  time,  and  that  such  con- 
sideration was  sufficient  to  support  the  guaranty. 

Union  National  Bank  «.  Leart 383 

4.  Incorporation  in  a  pMic  contract  of  unconstittUional  provisions  of 

the  Labor  Law  —  its  execution  not  enjoined  at  tlie  suit  of  a  taxpayer.]  The 
fact  that  provisions  of  the  Labor  Law  (Laws  of  1807,  chap.  415,  as  amd.), 
inserted  pursuant  to  a  mandate  of  the  Le^slature  in  a  contract  made 
between  the  commissioners  of  the  New  East  Kiver  Brid&^e  and  a  steel  com- 
pany for  the  construction  of  the  approaches  to  such  bridge,  have,  since  the 
execution  of  the  contract,  been  declared  unconstitutional  by  the  Court 
of  Appeals,  does  not  entitle  a  taxpayer  of  the  city  of  New  York  to  an 
injunction  restraining  the  execution  of  such  contract,  especially  when  it 
appears  that,  at  the  time  such  contract  was  made,  the  Appellate  Division  had 
decided  that  the  provisions  in  question  were  properly  inserted  therein,  and 
when  it  also  appears  that  there  is  no  allegation  in  the  complaint  that  the  con- 
tractor has  refused  to  comply  with  any  of  the  conditions  of  the  contract  on 
the  ground  of  their  unconstitutionality. 

Meters  v.  Pennsylvania  Btebl  Co 807 

5.  Proffision  requiring  material  of  a  p€trtieuiafkind  and  that  the  con- 
tractor shaU  have  had  a  plant  in  operation  for  a  year,  ]  The  commissioners 
of  the  New  East  River  Bridge  had  power  to  insert  in  the  specifications  for 
the  bridge  provisions  prescribing  the  character  of  the  steel  desired  and 
requiring  that  the  bidder  should  have  had  a  plant  in  operation  for  a  year. 
Id. 

6. Imprtfvement  ef  the  Erie  canal  under  the  a4st  of  1895 — it  was  aban^ 

doned,  not  suspended.']  The  action  of  the  State  of  New  York,  upon  and  after 
the  14th  day  of  May,  1808,  in  reference  to  the  work  of  improving  the  Erie 
canal,  which  had  been  undertaken  pursuant  to  chapter  79  of  the  Laws  of 
1895,  was  an  abandonment  of  the  work  and  not  a  mere  *'  suspension"  thereof 
within  the  meaning  of  a  clause  in  the  contracts  for  a  portion  of  the  work 
which  provided  that  if  the  execution  of  the  contracts  Ediould  be  suspended 
by  the  State  at  any  time  for  any  cause,  no  claim  for  prospective  profits  on 
work  not  done  should  be  made  and  allowed,  but  that  Uie  contractors  should 
complete  the  work  when  the  State  ordered  its  resumption. 

Baker  v.  State  of  New  York.  .  528 

7. The  Stale  was  not  authorized  by  the  contracts  to  albandon  it.'^    The 

light  to  abandon  the  woik  before  completion  without  incurring  any  liability 
to  the  contractor  for  prospective  damages  was  not  reserved  to  the  State  under 
a  provision  of  the  bid  upon  which  the  contract  was  founded,  by  which  the 
contractor  offered  "  to  construct  and  to  finish,  so  iar  as  the  superintendent  of 
public  works  sJioU  direct,  all  of  the  work  to  which  prices  are  affixed  in  the 
above  schedule  in  all  respects  according  to  the  contract  and  specifications,'*^ 
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or  by  a  proTiBion  io  the  contract  that  the  work  should  be  "  prosecuted  at 
the  times  and  in  the  manner  directed  by  the  resident  engineer "  or  by  a 
clause  in  the  specifications  providing,  ''the  State  reserves  the  right  to 
increase  or  diminish  the  amount  or  amounts  of  any  class  of  work  from  the 
amount  shown  on  the  bidding  sheet,"  and  tliat  in  that  event  the  amount  of 
work  required  would  be  done  at  the  rates  named  in  the  contract,  and  no 
claim  for  damages  or  prospective  profits  would  be  made  on  account  of  such 
change.    Id, 

8. Right  of  the  eontraetore  to  recover  damagee  for  the  breaeh.]     The 

abandonment  of  the  work  entitled  the  contractors  to  recover  the  money  depos- 
ited by  them  as  security  for  the  faithful  performance  of  the  contracts  and 
the  balance  due  for  work  actually  done  thereunder,  and — assuming  that  the 
t^ggregate  of  all  the  bids  for  the  work  was  within  the  $9,000,000  authorized 
to  oe  expended  upon  the  improvement  and  that,  at  the  time  of  the  execu- 
tion of  the  various  contracts,  the  M, 000,000  was  apportioned  to  the  several 
contractors  up  to  the  amount  of  their  respective  bids — each  contractor  would 
also  be  entitled  to  recover  such  prospective  damages,  not  exceeding  the 
amount  of  his  bid,  as  he  could  show  that  he  had  suffered  by  reason  of  the 
abandonment  of  the  work.    Id. 

0. Contract  hy  exchange  of  telegrams  contemplating  the  execution  of  a 

final  written  agreement  —  enfordile  although  no  writing  ie  executed  J]  Where, 
oy  means  of  telegrams  exchanged  between  two  parties,  a  definite  propo- 
aition  containing  all  the  requirements  of  a  complete  contract  is  made  by 
one  and  accepted  by  the  other,  with  the  understanding  that  the  agreement 
will  be  expressed  in  a  formal  writing,  the  failure  to  execute  the  formal  writ- 
ing does  not  affect  the  validity  of  the  contract. 

The  foregoing  rule  does  not  apply  where  part  only  of  the  terms  of  a 
contract  are  aer^d  upon  and  the  parties  intend  that  such  terms  and  others 
not  yet  agreed  upon  shall  be  expressed  in  one  written  agreement. 

Bkaueb  V,  Oceanic  Steam  Navigation  Co 407 

10.  Entire  contract — dditery  and  payment']    When  a  contract  for  the 

publication  of  a  book  is  an  entire  one  which  does  not  require  delivery  prior 
to  receiving  payment,  considered. 

Blumsnbbbo  Pbbbs  «.  Mutual  Mbr.  Aobnct 87 

11.  Construction  infawr  of  wUdity,]    A  construction  which  makes 

an  instrument  valid  will  be  preferred  to  one  which  makes  it  invalid. 

Union  Tbust  Co.  «.  Owbn 60 

To  erect  a  school  building  in  the  citv  of  Little  Falls  -—  its  board  of 

education  is  not  a  corporation  —  the  city  is  liable  on  contracts  made  by  the 
board  —  when  a  failure  to  obey  a  statutory  provision  as  to  contracting  a  city 
debt  is  not  available  to  the  city  as  a  defense  to  such  a  contract — nor  the 
absence  of  a  formal  consent  of  the  architect — what  subletting  of  work  to  be 
done  under  a  city  contract  does  not  violate  chapter  444  of  the  Laws  of  1897 
—  waiver  of  an  architect's  certificate. 

OCOKB  &  RUGG  Co.  «.  CiTT  OF  LiTTLE  FaLLS 593 

See  Municipal  Cobpobation. 

With  a  municipality  —  an  architect's  certificate  required  thereby  must 

be  produced  or  an  excuse  pleaded  for  not  doing  so  —  rights  of  the  contractor 
where  the  city  completes  the  work  at  less  than  the  contract  price  — specifica- 
tions requiring  the  construction  of  a  watertight  flue  —  the  contractor  does 
not  guarantee  the  efficiency  of  the  specifications  to  secure  that  result. 

DwYER  «.  The  Mayor  of  New  Tobk 394 

8ee  Municipal  Cobpobation. 

Agreement  by  a  person  to  leave  all  his  property  to  one  who  should 

live  with  him  as  a  daughter — specific  performance  thereof  —  action  against 

the  promisor's  administrators  and  heirs.    Hall  «.  Oilman.    (No.  1) 458 

8u  Pleading. 

Execution  of  a  contract  by  a  corporation — when  proof  of  the  signa- 
tures thereto  of  its  president  and  secretary  and  of  the  affixing  of  the  corpo- 
rate seal  is  insufficient.    Quackenboss  «.  Globe  &  R.  Fibb  Ins.  Co 168 

See  Corporation. 
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Champerty —  agreement  by  an  attorney  to  pay  out  of  his  compenaa- 

tion  a  debt  of  the  client — agreement  by  an  attorney  to  pay  costs  —  uncon- 
scionable contract.    Matter  of  Fitzsdcoms 345 

8$$  Attobnbt  AJSiiy  Client. 

Not  within  the  scope  of  a  corporation's  business — it  must  be  author- 
ized by  the  board  of  directors.    Leabt  v,  Albany  Brewing  Co 6 

See  Principal  and  Agent. 

Depoeit  in  bank. 

See  Banking. 

Relating  to  negoliabU  paper. 

See  Bills  and  Notes. 

Of  insurance. 

See  Insurance. 

Of  eopartnerthip. 

See  Partnership. 

Of  euretythip. 

See  Principal  and  Surety. 

Cf  eaie  of  penonal  property. 

See&Ai^K. 

CONTBIBnTOKY  KEGUaEKGE : 

See  Negligence. 

GOKVEBSION  —  Qf  personal  property. 
See  Personal  Property. 

OOmnSYANGE: 

See  Deed. 

GOBPOSATIOK  —  De  facto  eorporation  ^  what  proof  of  iu  existence  is 
tneuffleient  to  eetablieh  the  liability  of  a  director  for  its  debts.]  1.  In  order  to 
establish  the  existence  of  a  d^  facto  corporation  it  is  necessary  to  show  not 
only  that  there  is  a  law  under  which  the  corporation  might  be  organized  and 
an  attempt  to  organize  it,  but  that  corporate  powers  nave  been  exercised, 
«.  e.,  that  the  corporation  has  exercised  its  particular  franchise  by  doing  busi- 
ness under  it. 

A  certillcate  of  incorporation  which  recited  that  the  object  of  the  corpora- 
tion was  "to  do  a  general  publishing  and  printing  business/'  was  filed  in  the 
Secretary  of  States  office  December  21,  1899,  but  the  incorporation  was 
defective  because  no  certificate  was  filed  in  the  office  of  the  clerk  of  the 
county  of  New  York,  which  was  the  place  at  which  the  corporate  business 
was  to  be  conducted.  December  22,  1899,  the  board  of  directors  held  a 
meeting  at  which  the  sole  business  transacted  was  the  election  of  officers 
and  the  passage  of  the  following  resolution; 

"Whereas  it  is  necessary  for  the  welfare  of  the  company  to  acquire  cer- 
tain rights  now  owned  by  Raymond  L.  Donnell  in  order  to  enter  into  busi- 
ness, it  is  hereby  Resolved,  that  the  proper  officers  be  and  are  hereby 
authorized  and  instructed  to  issue  to  said  Raymond  L.  Donnell  one  thousand 
dollars  in  cash  and  nineteen  hundred  shares  of  the  capital  stock  of  this  com- 
pany in  full  payment  for  his  entire  interest  in  the  publication  known  as  the 
•  Railway  News.' " 

No  action  was  taken  pursuant  to  the  resolution  prior  to  January  1,  1900, 
nor  did  the  corpomtion  transact  any  other  business  prior  to  that  time. 

Held,  that  a  de  facto  corporation  did  not  exist  prior  to  January  1,  1900, 
and  that  a  director  of  the  corporation  could  not  be  held  liable  for  a  debt 
thereof  because  of  the  failure  to  file  an  annual  report  in  January,  1900. 

Emery  v.  De  Peybtbr 65 

2. Bjieeution  of  a  contract  by  a  eorporation — when  proof  of  the  signa- 
tures thereto  of  its  president  and  secretary  and  of  the  affixing  of  the  corporate 
ual  is  insufficient.]  While,  as  a  general  rule,  evidence  that  a  contract,  pur- 
porting to  have  been  made  on  behalf  of  a  corporation,  was  signed  by  the 
president  and  secretary  of  the  corpoiation  and  bears  the  corporate  seal,  is 
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Bufflcient  prima  fade  to  authorize  its  admission  in  evidence,  yet  where  it 
affirmatively  appears,  when  the  contract  is  first  offered  in  evidence,  that  the 
seal  was  affixed,  not  by  the  authority  of  the  boant  of  directors  of  the  cor- 
poration, but  by  the  authority  and  at  the  request  of  its  president,  and  tliat 
after  execution  the  contract,  or  a  duplicate  thereof,  was  kept  in  a  safe  to 
which  only  tue  secretary  and  treasurer  had  access,  the  general  rule  does  not 
apply  and  further  proof  must  be  given  to  the  effect  uat  the  president  was 
authorized  by  the  board  of  directors  to  direct  that  the  seal  be  affixed. 

QcACKSNBoss  9.  Globe  &  R.  FlKB  liss.  Co 1(SS 

Contract  between  stockholders  of  a  bank  and  a  third  person  for  the 

sale  to  the  latter  of  stock  in  the  bank  and  his  election  and  continuance  for 
five  years  as  cashier  —  a  complaint  alleging  a  breach  thereof  is  not  demur- 
rable, although  the  contract  required  the  cashier  to  use  his  influence  '*  towards 
retaining  the  services  of  the  present  board  of  directors."    Bonta  v.  Gbidlet.    8S 
See  Contract. 

Insolvent  savings   and   loan   association — borrowing   shareholders 

relieved  from  their  contracts  as  of  the  date  of  the  appointment  of  the 
receivers — approximate  value  of  a  shareholder's  stock,  to  be  applied  in 

reduction  of  a  mortgage  given  by  him.    Rioos  «.  Cartbb.  .   580 

See  Savings  and  Loan  Association. 

Pleading — allegation  as  to  liability  imposed  by  the  laws  of  another 

State  for  pretending  to  be  officers  of  a  pretended  corporation — when  it  is  con- 
tractual and  not  penal  —  liability  at  common  law. 

WORTHINGTON  «.  GbISSSEB SOS 

See  Pleadiko. 

Accounting  bv  receivers  of  moneyed  corporations — chapter  60  of  the 

Laws  of  1902  is  applicable  to  receiverships  created  prior  to  its  passage. 

Pbople  0.  Manhattan  Fibs  Ins.  Co 517 

See  Receiveb. 

Service  of  a  summons  —  a  person  who  collects  the  dues  of  members 

of  a  fraternal  insurance  association  is  not  a  managing  agent. 

Moore  9.  Monumental  MuT.  Life  Ins.  Co « 209 

See  Pbocess. 

Contract  not  within  the  scope  of  a  corporation's  business  —  it  must 

be  authorized  by  the  board  of  directors.    Leaby  v.  Albany  Brewing  Co. . .     G 
See  Principal  and  Agent. 

^—  Action  to  restrain  a  corporation  from  adopting  a  firm  name  in  its  cor- 
porate title.    FisK  f.  FiSK.  Clark  &  Flagg 83 

See  Partnership. 

The  invaliditv  of  devises  to  charitable  corporations  must  be  pleaded. 

Garvey  v.  U.  8.  Fidelity  &  Guaranty  Co 891 

SeeVfuA.. 

-^—  Tax  —  what  is  not  *'doinff  business"  in  the  State  of  New  York. 

People  ex  rel.  Dives-Pelican  Co.  v.  Feitnbr 189 

See  Tax. 

006TB  —  Liability  th«rrfor,  of  a  judgment  creditor  who  eeeuree  the  appoint- 
ment of  a  receiver  of  hie  debtors  property  and  regueste  the  receiver  to  bring  an 
edition  to  recover  it,  in  which  a  judgment  for  coete  is  recovered  against  kim,] 
1.  A  judgment  creditor,  at  whose  instance  a  receiver  of  the  property  of  the 
judgment  debtor  had  been  appointed  in  proceeding  supplementary  to  exe- 
cution, requested  the  receiver  to  commence  an  action  to  recover  property 
alleged  to  oelong  to  the  judgment  debtor.  The  receiver  brought  the  action 
in  the  Supreme  Court  and  recovered  judgment  at  the  trial.  The  defendants 
took  an  appeal  to  the  Appellate  Division,  which  resulted  in  the  reversal  of 
the  judgment.  The  receiver  then,  in  good  faith,  took  an  appeal  to  the  Court 
of  Appeals  where  the  judgment  of  the  Appellate  Division  was  affirmed. 

Upon  a  motion  by  the  defendants  in  the  action,  under  section  8247  of  the 
Code  of  Civil  Procedure,  to  compel  the  judgment  creditor  to  pay  the  costs 
of  the  action,  it  was 

RM,  that  as  it  appeared  that  the  judgment  creditor  knew  of  the  pendency 
of  the  action  and  took  no  steps  to  discontinue  it,  it  could  not  be  said  that 
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the  receiver*8  action  in  defending  the  appeal  to  the  Appellate  Diyision  and  in 
:;aking  the  appeal  to  the  Court  of  Appeals  was  unwarranted  and  that  the 
judgment  creditor  was  thereby  relieved  from  liability  for  the  costs  of  the 
appeals.    Droeob  «.  Baxter 78 

2. Security  for  costs  —  cannot  be  required  of  the  committee  of  an  incom- 
petent in  an  action  against  him.]  The  express  permission  given  to  the  court 
in  section  3271  of  the  CJode  of  Civil  Procedure,  to  require  security  for  costs 
to  be  given  in  an  action  brought  bff  the  committee  of  an  incompetent,  is  an 
impliSl  denial  of  the  right  to  require  the  giving  of  such  security  in  an  action 
brought  against  such  a  committee.    Kellt  «.  Kelly 519 

8. Additional  allowance  of  costs — an  action   to   recover  for  personal 

injuries  in  a  collision  at  a  railroad  crossing  is  not  extraordinary.]  An  action 
to  recover  damages  for  personal  injuries,  sustained  in  a  collision  at  a  railroad 
crossing,  may  be  difficult,  but  cannot  be  said  to  be  extraordinary,  and,  con- 
sequently, an  extra  allowance  of  costs  cannot  be  granted  in  such  an  action. 
(Code  Civ.  Proc.  §  3258.)    Smith  v,  Lehigh  Valley  R.  R.  Co.    (No.  2).'. . .    47 

When  they  should  not  be  imposed  as  a  condition  of  granting  a  new 

trial.    Cohen  v.  Kkulewitch 126 

/SmNew  Trial. 

Taxable  costs  as  a  measure  of  an  attorney's  compensation. 

Bowery  Bank  v.  Hart 121 

Bee  Mortgage. 

OOtJlTTEKGLAIM : 

See  Set-opp. 

00T7KTT  —  Unauthorized  publication  of  abstracts  of  town  and  county 
accounts.]  1.  Section  51  of  the  Coun^  Law  (Laws  of  1892,  chap.  686)  and 
section  170  of  the  Town  Law  (Ijaws  of  1890,  chap.  569),  relative  to  the  publi- 
cation of  the  abstracts  of  town  and  county  accounts,  contemplate  that  all  the 
abstracts  shall  be  grouped  together  in  a  single  publication. 

Rogers  i?.  Board  op  Supervisors 501 

2. Payment  therefor  restrained.]    The  practice  of  publishing  portions 

of  the  town  abstracts  in  different  newspapers  throughout  the  county  is  unau- 
thorized, and  a  taxpayer  of  the  county  Is  entitled  to  an  injunction  restraining 
the  payment  of  bills  incurred  for  such  publications.    Id, 

8. Oood  faith  no  drfense,]    The  fact  that  the  publications  were  made 

in  good  faith  and  in  accordance  with  a  custom  which  had  been  established 
in  the  oountv  does  not  entitle  the  newspaper  publishers  to  receive  payment 
therefor,  as  they  are  bound  to  know  the  limitations  imposed  upon  the  powers 
of  the  county  officials.     Id, 

G0T7BT  — Rule  49,  OenertU  Rules  of  Practice  — purchaser  under  a  judgment 
in  partition  —  relieved  from  his  purchase  wTiere  guardians  ad  litem /or  infant 
defendants  were  connected  in  business  with  the  attorneys  for  adverse  parties — 
who  if  an  ''  adterse  party." 

See  Parish  v.  Parish 267 

^—  Rule  5  of  the  Rules  for  the  Regulation  of  Trial  Terms  in  the  First 
Department — a  reasonable  doubt  whether  a  case  can  be  tried  within  two  hours 
is  a  sufficient  ground  for  not  putting  it  on  the  short  cause  calendar. 

See  Uvalde  Asphalt  Paving  Co.  «.  Dunn 467 

Salvage  —  an  action  for,  does  not  lie  in  a  State  court — a  State  court  has 

jurisdiction  where  services  have  been  rendered  to  a  stranded  barge  under  a 
contract. 

See  Mbrrttt  &  Chapman  Derrick  &  W.  Co.  v,  Tice 826 

Judicial  notice  as  to  the  time  of  sunrise  and  sunset. 

See  Montenes  v.  Metropolitan  Street  R.  Co 498 

OBEDITOB: 

See  Debtor  and  Creditor. 
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CB3XX^Abdueiion'—iohateHdeneeUm>t6(nroboraiive.]  1.  Upon  the  trial 
of  an  indictment  charging  the  defendant  with  the  crime  of  abductioD, 
under  subdivision  1  of  section  282  of  the  Penal  Code,  the  complainant  and 
a  companion  nve  testimony  which,  if  credited,  established  that  the  defend- 
ant committea  the  crime  while  the  complainant  and  her  companion  were  in 
his  rooms  on  Sunday  morning,  April  27,  1892.  The  People,  for  the  purpose 
of  corroborating  the  testimony  of  the  complainant,  produced  a  physician, 
who  testified  that  he  examined  the  person  of  the  complainant,  and  that,  as 
a  result  of  such  examination,  he  was  able  to  say  that  she  had  had  sexual 
intercourse  previous  thereto,  but  that  be  was  unable  to  state  whether  it 
was  prior  or  subsequent  to  April  27,  1892.  No  evidence  was  eiven  as  to  the 
whereabouts  of  the  complainant  during  the  interval  between  April  27.  1892, 
and  the  examination,  ana  sbe  testified  that  she  had  led  an  immoral  life  for 
several  years  prior  to  April  27.  1892. 

Hdd,  that  the  testimony  of  the  physician  did  not  corroborate  that  of  the 
complainant  in  the  slightest  degree,  and  that  it  was  error  for  tbe  court  to 
receive  such  testimony. 

The  complainant  further  testified,  and  was  corroborated  in  some  respects 
by  her  companion,  that  after  the  commission  of  the  crime  tbe  defendant  went 
with  the  complainant  and  her  companion  to  a  dry  eoods  store  and  there  made 
certain  purchases  for  them.     To  corroborate  thu  testimony,   the  People 

Sroducea  a  saleswoman  employed  in  the  store,  and  she  testified  that  upon  a 
unday  morning  —  sbe  was  unable  to  state  the  month  or  day  of  tbe  month  — 
two  girls  came  to  tbe  store  with  a  young  man,  who  purchased  certain  articles 
for  mem,  and  tbat  she  recognized  complainant's  companion  as  one  of  the 
girls.  She  did  not  identify  the  defendant  as  the  man  who  accompanied  the 
girls,  nor  did  she  describe  such  man. 

Held,  that  tbe  evidence  of  the  saleswoman  was  not  corroborative  of  the 
testimony  of  the  complainant  or  her  companion,  and  that  it  was  error  for  the 
court  to  refuse  to  strike  it  out. 

Corroborative  evidence,  whether  consisting  of  acts  or  admissions,  must 
be  of  such  a  character  as  tends  to  prove  to  some  extent  the  guilt  of  the 
accused  by  connecting  him  with  the  crime  charged  in  the  indictment. 

F^PLB  «.  BWASBT 185 

2. Conviction  for  wagranqf  in  the  boroughs  of  Manhattan  and  the  Bronx 

—  oonHitutionaiity  of  the  provinone  for  the  pritonei^s  earlier  diecharge  in 
caee  of  hi$  not  having  been  previously  convicted,]  Sections  707-712  of  the 
Greater  New  York  charter,  as  amended  by  chapter  466  of  the  Laws  of 
1901,  provide  that  persons  convicted  of  vagrancy  in  the  boroughs  of 
Manhattan  and  the  Bronx  shall  be  sentenced  to  the  workhouse  on  Blackweirs 
Island  for  a  term  of  six  months,  but  that  if  it  is  the  prisoner's  first  offense 
witUn  a  period  of  two  vears  the  commissioner  of  correction  shall  make  an 
order  directing  that  he  be  discharged  at  the  expiration  of  five  days;  that  if 
it  is  his  second  offense  within  that  time  he  shall  be  discharged  at  the  expira- 
tion of  twenty  days,  and  that  if  he  shall  have  been  previously  convicted 
two  or  more  times  within  that  period  the  order  shall  direct  his  discharge  *'  at 
the  expiration  of  a  period  equal  to  twice  the  term  of  his  detention  under 
the  last  previous  commitment,  but  not  in  any  event  exceeding  the  period 
fixed  by  the  warrant  of  commitment." 

The  sections  further  provide  that  the  prisoner  may,  if  he  so  desires, 
obtain  a  hearing  before  a  magistrate  upon  the  question  whether  he  has  been 
previously  convicted,  and  also  that  no  prisoner  committed  upon  conviction 
of  vagrancy  shall  be  discharged  before  the  period  fixed  by  the  warrant 
of  commitment  without  the  written  consent  of  the  magistrate  who  committed 
him. 

Held,  that  such  sections  are  constitutional. 

Pboplb  ex  bsl.  Abeaxs  v.  Fox 245 

8.  Perjury — section  96  of  the  Penal  Code  is  not  limited  to  affidavits 

required  by  the  lam  of  the  State  of  New  York,]  Section  96  of  the  Penal 
Code,  which  provides:  **  A  person  who  swears  ♦  ♦  ♦  that  any  ♦  ♦  ♦ 
affidavit  ♦  *  *  by  him  subscribed  is  true  ♦  ♦  ♦  on  any  occasion  in 
which  an  oath  is  required  by  law  ♦  •  •  or  may  lawfully  be  adminis- 
tered, and  who  »  *  »  on  such  •  »  »  occasion  willfully  and  know- 
ingly   *    *    *    deposes    *    *    *    falsely  in  any  material  matter,  or  states 
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10  hiB  *  *  *  affidavit  «  *  *  any  material  matter  to  be  tme  which 
he  knows  to  be  false,  is  guilty  of  perjury,"  is  not  limited  in  its  operation  to 
affidavits  and  oaths  requirea  by  the  laws  of  the  State  of  New  York,  but 
extends  to  an  oath  or  affidavit  required  by  the  laws  of  a  sister  State  and 
authorized  by  the  laws  of  such  sister  State  to  be  taken  in  the  State  of  New 
York.    Peoflb  «.  Martin 896 

4.  Tfidietment  charging  two  p&nom  with  the  crime  of  penury,  and  alto 

that  one  of  them  counseled  the  €icts  <f  the  other  —  it  charges  botn  as  principals 
toith  the  commission  of  one  offenseA  An  indictment  charging  two  persons 
with  the  crime  of  perjury,  which  first  avers  the  commission  of  the  offense 
by  both  persons,  and  then  avers  that  one  of  them  was  actually  present, 
aiding,  counseling,  advising  and  procuring  the  said  acts,  oaths  and  willful 
purposes  of  the  other,  does  not  allege  the  commission  of  two  offenses,  but 
simply  the  commission  of  a  single  offense  in  which  both  the  defendants 
were  principals.    Id. 

DAMAGES —  Occurrerices  since  an  action  tsas  begun  may  beset  up  as  a  par- 
tial defense  in  mitigation  of  damages — sv^h  dtfense  is  7iot  limited  to  actions  to 
recover  damages  for  breach  of  promise  to  marry,  or  for  personal  ir^ry  or 
injury  toprojperty. 

Bee  Gabat  t.  Doanb 418 

Right  of  a  lesue  to  recover  damages  occasioned  by  an  elevated  railroad 

constructed  with  the  assent  of  the  lessor — effect  of  the  lessee  holding  under  a 
renewal  provided  for  in  the  original  lease. 

See  Storms  v,  BfAKHATTAN  R.  Ck> 94 

Contract  for  the  improvement  of  the  Erie  canal  under  the  act  of  1895 — 

abandonment  of  the  work  by  the  State  —  right  of  the  contractors  to  recover  dam- 
ages for  the  breach. 

See  Bakbr  v.  State  of  New  York 628 

Liba^verdiet  of  |40,000  reduced  to  9Siti,(iQ0— exemplary  damages, 

when  proper. 

See  Crane  v.  Bennett 102 

■  Provocation  —  considered  in  reduction  of  actual  m  well  as  of  punitive 
r. 
See  Qenung  v.  Baldwin 584 

The  cost  of  store  fixtures  as  evidence  of  value. 

See  Perlberger  v.  Grell 128 

DE  FACTO  OOEPORATION  : 

See  Corporation. 

DEATH  —  Abatement  of  action  by. 

See  Abatement  and  Revivor. 

DEBTOR  AND  CBEDITO& — Insolvent  savings  and  loan  association  —  bor- 
rowing  shareholders  relieved  from  their  contracts  m  qf  the  date  of  the  appoint- 
ment of  the  receivers — approximate  value  of  a  shareholder's  stock,  to  be  applied 
in  reduction  of  a  mortgage  given  by  him. 

See  ftioGS  V,  Carter 580 

Chsts — liability  therefor,  €f  a  judgment  creditor  who  secures  the  appoint- 
ment qf  a  receiver  qf  his  debtor*s  property  and  requests  the  receiver  to  bring  an 
action  to  recover  it,  in  which  a  judgment  for  coeis  u  recovered  against  him. 

See  Droegb  v.  Baxter 78 

Trcmsfer  by  a  bankrupt — what  must  be  shown  to  establish  that  it  was 

f^udtUent  as  to  creditors. 

/6b0  Benedict  «.  Debhel 276 

Liability  qf  a  director  qf  a  corporation  for  ite  debts. 

See  Corporation. 

DEOTiARATION  —When  competent  as  evidence. 
See  Etidbnce. 
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DECREE: 

JSee  Judgment. 

PA6B. 

DEED  —  Action  to  restrain  the  eanstruetion  of  a  street  railroad  by  an  abutting 
owner — description  in  a  deed — proof  as  to  the  title  to  the  fee  of  a  hiffhwap.] 
1.  Upon  the  trial  of  an  action  brought  by  tlie  owner  of  property  abutting 
upon  the  east  side  of  Freeport  road  in  the  town  of  Hempstead,  Nassau  county, 
to  enjoin  the  construction  and  maintenance  of  a  street  surface  railroad  upon 
the  easterly  half  of  the  highway  in  front  of  his  premises,  it  appeared  that  the 

SlaintiflTs  title  was  derived  under  a  deed  executed  in  1893  by  Laura  A. 
»uryea  and  her  husband.  This  deed  contained  the  following  description: 
**  Beginning  at  a  point  on  the  North  Easterly  side  of  ths  Babylwfh  TampUce  {so 
caUea)  at  a  point  intersecting  the  land  of  J,  Tompkins;"  thence  by  Yarious 
courses  and  distances  '*  untU  it  comes  to  the  North  eagerly  side  of  the  Babylon 
Turnpike  (so  called);  thence  along  said  Turnpike  North  forty -five  degrees, 
forty-one  minutes  West  one  thousand  one  hundred  and  fifty -nine  feet;  thence 
along  said  Turnpike  North  forty-six  degrees,  forty-nine  minutes  West  one 
hundred  and  thir^  and  three  tenths  feet;  thence  stiU  along  said  lumpike 
North  fifty-four  degrees  three  minutes  West  three  hundred  and  sixty -two 
and  three  tenths  feet  to  the  point  or  place  of  beginning.  Containing  within 
said  bounds  twenty-three  8612^^10000  acres  of  land  be  the  same  more  or 
less.  Together  with  all  the  rights  of  the  Grantor  in  and  to  said  Babylon 
Turnpike,"  etc. 

Mrs.  Duryea's  title  was  deriyed  under  deeds  from  Joseph  8.  Morrell  and 
Joseph  £.  Tompkins. 

The  Morrell  deed,  which  was  executed  in  1878.  described  the  land  as 
"lying  on  the  easterly  side  of  the  Highway"  and  bounded  "Westerly  by 
said  'numpike  Road.'^  It  also  described  the  premises  as  follows:  "  Begin- 
ning at  the  Southwesterly  comer  thereof  on  the  easterly  side  of  ths  Highway 
formerly  known  as  the  South  Oyster  Bay  Turnpike  Road  adjoining  land  of 
Joseph  E.  Tompkins  and  at  a  locust  stake  driven  in  the  ground,  and  running 
thence  along  said  Highway  South  fifty-fiye  degrees  and  twenty -fiye  minutes 
East  three  hundred  and  twenty  feet  and  three  tenths  of  a  foot;  thence  still 
alona  said  highway  South  forty -seyen  degrees  and  forty-fiye  minutes  East, 
one  hundred  and  thirty  feet  and  three  tenths  of  a  foot;  thence  still  along  said 
highway,"  etc. 

The  Tompkins  deed,  which  was  executed  in  1874.  described  the  premises 
as  follows:  "All  that  certain  piece  or  parcel  of  land  situated  near  the 
Village  of  Hempstead  and  in  the  Town  of  Hempstead  aforesaid  and  on  the 
Northerly  side  of  the  old  Babylon  Turnpike,  ana  bounded  as  follows,  yiz.: 
Beginning  at  a  locust  stake  and  running  along  the  Northerly  side  of  the  Babylon 
Turnpike,'*  etc. 

It  was  not  shown  that  Mrs.  Duryea's  grantors  eyer  had  any  title  to  the 
highway  or  any  reseryed  right  therein,  but  it  appeared  that  the  amount  of 
land  included  in  the  description,  according  to  lines  and  courses,  contained  in 
the  deed  from  Mrs.  Duryea  to  the  plaintiff  corresponded  with  the  amount 
stated  in  the  deed,  while  if  the  eastern  half  of  the  highway  was  included, 
the  acreage  would  exceed  that  named  in  the  deed  by  one  and  fourteen  one- 
hundredths  acres. 

HM,  that  neither  the  deeds  to  Mrs.  Duryea  nor  the  deed  from  the  latter 
to  the  plaintiff  conyeyed  the  easterly  half  of  the  highway,  and  that  the 
complaint  was  properly  dismissed. 

Kennedy  v.  Mimeola,  H.  A  F.  Traction  Ck> 484 

2.  Grant  by  the  Deputy  (jhtemor  of  the  colony  of  New  Tork  to  an 

individual  of  land  bounded  on  a  street  —  when  the  title  passes  to  ths  center  line 
of  the  street.]  The  patent  granted  Noyember  9,  1670,  by  Frauds  Loyelace, 
Deputy-Qovemor  of  the  colony  of  New  York,  to  Pieter  Jacobs  Borsboom  of 
a  lot  in  the  city  of  Schenectady,  which  described  the  premises  as  follows, 
"a  Certain  Lott  of  Ground  at  Schanecktade  belonging  to  Pieter  Jacobs 
Borsboom  &  now  in  his  Tenure  or  occupation,  lyeing  in  a  Square  of  Two 
hundred  foot  wood  measure  at  Eleayen  Inches  ye  foot,  abutting  on  ye  East 
Syde  on  Ben j any n  Roberts,  on  ye  South  syde  on  William  Tellers,  and  on  ye 
West  &  north  sydes  on  ye  highway,"  conyeyed  to  the  patentee  the  title  to 
the  center  of  the  highway  referred  to  in  the  patent. 

Paige  v.  Schenbctadt  Railway  Co 571 
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PA.OB. 

'DEFJNmON^**  As  appurtenant" — land  set  off  in  a  partition  suit  **as 
appurtenant"  to  each  of  two  other  lots — rights  of  the  owners  of  such  ttoo  lots 
therein. 

See  Putnam  v,  Putnam 554 

"  Pa^p,"  in  the  Code  of  Civil  Procedure,  §  ©84,  defined. 

See  Lane  v.  Bochlowitz 171 

DEMAND  NOTE: 

See  Bills  and  Notes. 

DEBCUBBEE: 

See  Pleading. 

DENIAL: 

See  Pleading. 

DEPOSIT  —  In  banks. 
See  Banking. 

DEPOSITION  —  Services  of  a  commissioner  of  deeds,  employed  by  the  city 
of  New  York,  who  takes  affidavits  to  accounts  of  employees  of  the  city  — 
when  he  is  not  entitled  to  compensation,  beyond  his  salary,  from  the  city. 

Benjamin  v.  City  of  New  Tobk 63 

See  Municipal  Corporation. 

Services  of  a  commissioner  of  deeds,  employed  by  the  city  of  New 

York,  in  taking  affidavits  of  city  inspectors  —  a  waiver  of  the  right  to  com- 
pensation may  be  established  by  implication. 

Rourke  V,  City  op  New  1l  ore 72 

See  Municipal  Corporation. 

DI8CHABGE  —  From  arrest. 
See  Arrest. 

In  bankruptcy. 

See  Bankruptcy. 

DI8CBETI0NA&Y  POWEB  —  Cfa  emirt. 

See  Practice. 
DOCK: 

See  Wharf. 

DOGTOB: 

See  Physician. 

EDUCATION: 

See  School. 

ELECTION  —  Action  against  both  an  agent  and  his  undisclosed  principal  — 
u}?ien  the  plaintiff  must  elect  which  he  will  hold  liable. 

See  Tew  «.  Wolpsohn  . . 454 

To  treat  the  whole  principal  sum  secured  by  a  mortgage  as  due. 

See  Mortgage. 

BUCVATED  BAILBOAD^  Condemnation  of  the  right  of  a  lessee. 
See  Eminent  Domain. 

EMINENT  DOMAIN  —  Lease  —  rigTU  of  a  lessee  to  recover  damages  occa^ 
sioned  by  an  elevated  railroad  constructed  with  the  assent  of  the  lessor  —  effect 
of  the  lessee  Iiolding  under  a  renewal  provided  for  in  the  original  lease — form  of 
conveyance  of  easements  to  which  the  elevated  railroad  company  is  entitled  on 
paying  the  damages  —  violation  of  a  covenant  against  an  assignment  of  a  lease.] 
1.  May  1,  1872,  the  city  of  New  York  demised  certain  premises  to  Francis 
J.  Leggett  for  a  period  of  twenty -one  years  by  a  lease  containing  a  cove- 
nant for  a  renewal  upon  terms  to  be  agreed  upon  by  the  parties  or  determined 
by  appraisers  or  by  an  umpire.  In  1875  the  city  of  New  York  consented  to 
the  construction  and  operation  of  an  elevated  railroad  in  front  of  the  property. 
The  construction  of  the  road  was  commenced  in  1878  and  it  was  put  in  opera- 
tion in  1879.    Upon  the  expiration  of  the  lease,  which,  by  mesne  assign- 
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XIONENT  DOMAIN  —  Continued.  p^ok. 

ments,  had  passed  to  Frances  Storms,  who  also  owned  a  building  erected 
upon  the  demised  premises,  a  renewal  lease  for  twenty -one  years  was  exe- 
cuted to  her. 

In  an  action  subsequently  brought  by  Frances  Storms  and  Alfred  Storms, 
who,  by  assignment  from  Frances  Storms,  had  acquired  an  interest  in  the 
lease,  against  the  elevated  railroad  company,  to  recover  damages  for  the 
impairment  of  the  easements  appurtenant  to  the  leasehold  property,  it  was 

hM,  in  view  of  the  plaintiffs'  ownership  of  the  building  erected  upon  the 
demised  premises  and  of  the  covenant  of  renewal  contained  in  the  lease, 
that  such  renewal  lease  did  not  involve  the  creation  of  a  new  tenancy,  but 
only  the  continuance  of  the  existing  tenancy  and  that,  consequently,  the  iBCt 
that  such  renewal  was  executed  after  the  city  had  consented  to  the  con- 
struction and  operation  of  the  railroad  and  such  operation  had  actually 
begun,  did  not  deprive  the  plaintiffs  of  the  right  to  maintain  the  action: 

That  it  could  not  be  successfully  urged  that  the  pUiintiffs  had  suffered  no 
damage  from  the  operation  of  the  road  since  the  renewal  of  the  lease,  upon 
the  theory  that  the  rent  reserved  in  the  renewal  was  fixed  with  reference 
to  the  existence  of  the  elevated  railroad  in  front  of  the  premises,  for  the 
reason  that  the  injury  inflicted  upon  the  lot,  apart  from  the  building,  was  the 
only  element  which  could  be  considered  in  flxmg  such  rent,  and  al£>  because 
the  lessees'  ownership  of  the  building  obliged  them  to  accept  the  renewal 
lease  upon  the  best  terms  they  could  obtain; 

That  the  fact  that  an  interest  in  the  renewal  lease  had  been  assigned  to  the 
plaintiff  Alfred  Storms,  without  the  consent  of  the  city,  as  required  by  a 
covenant  contained  in  the  original  lease,  did  not  prevent  a  recovery  by  the 
plaintiffs,  for  the  reasons  that  the  dty  had  consentea  to  several  assignments  of 
the  lease  before  the  assignment  to  Alfred  Storms,  and  that  the  defendants, 
being  trespassers,  were  not  entitled  to  take  advantage  of  the  covenant; 

That  the  defendants,  upon  paying  the  damages  awarded  by  the  court, 
were  entitled  to  receive  a  complete  title  to  the  easements  which  the  plain- 
tiffs claimed  were  appurtenant  to  the  demised  premises  under  the  then  exist- 
ing or  any  subsequent  renewal  under  the  terms  of  the  lease,  and  not  simply 
a  conveyance  of  the  rifht  to  operate  the  railroad  until  the  expiration  of  tlie 
then  present  renewal  lease.    Storms  e.  Manhattan  R.  Co 94 

2. Effect  of  a  eoneent  to  one  amgnment.']    SembU,  that  under  a  lease 

containing  a  covenant  against  assignments  without  the  consent  of  the  land- 
lord, if  the  landlord  ffives  a  consent  to  one  assignment,  the  covenant  against 
assignments  is  satisfied  and  subsequent  assignments  may  be  made  without 
his  consent.    Id. 

8.  Commisiion  to  condemn  land  in  New  York  city  —  the  derku  thereof 

are  to  be  furnished  by  the  corporation  eounul.]  Section  1  of  chapter  393  of 
the  Laws  of  1896,  making  it  the  duty  of  the  corporation  counsel  of  the  city 
of  New  York  to  furnish  the  necessary  clerks  to  commissioners  appointed  in 
condemnation  proceedings  instituted  on  behalf  of  the  dty,  was  not  repealed, 
either  expressly  or  impliedly,  bv  the  Greater  New  York  charter  (Laws  of 
1897,  chap.  378)  and  is  still  in  force.  Consequently,  commissioners  of  esti- 
mate and  assessment  appointed  in  a  proceeding  instituted  by  the  city  of 
New  York  to  acauire  title  to  certain  lands  for  the  construction  of  East  ifiver 
Bridge  No.  4  had  no  power  to  appoint  a  clerk  to  perform  the  clerical  work 
of  the  commission,  and  a  clerk  so  appointed  by  them  is  not  entitled  to 
enforce  payment  of  his  fees  from  the  citv. 

Matter  of  Board  op  Public  Imfrovements 351 

EMPLOYER  AND  EMPLOYEE : 

See  Master  and  Servant. 

EUTJITY  —  Life  insurance  — action  by  the  insured  to  reform  the  policy  and 
to  recover  its  surrender  value  as  reformed  —  he  acts  as  trustee  for  the  bene- 
ficiary —  ri^ht  of  an  assignee  of  the  benefidary,  after  the  death  of  the  insured, 
to  be  substituted  as  plaintiff  and  to  serve  a  supplemental  complaint  asking 
for  the  reformation  of  the  policy  and  the  recovery  of  the  amount  thereby 

secured  to  be  paid.    Hunt  v.  Provident  Savings  Life  Assur.  Soc 388 

See  Insurance. 


Statement  of  a  cause  of  action  in  equity.    Leooett  «.  Stevens  . 
See  Pleading. 
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EBIE  OAXfAL  —  Improwment  of  the  Erie  canal  under  the  act  of  1895— t^ 
was  (Abandoned,  not  euepended — the  State  was  not  authorized  by  the  contracts  to 
abandon  it  —  right  of  the  contractors  to  recover  damages  for  the  breach. 

See  Baker  v.  State  of  New  York 528 

EVIDENCnS  —  Trial  — proof  proper  on  the  direct  case  is  admissible  inrebuttal 
only  in  the  discretion  of  the  court — an  issue  as  to  the  ownership  of  a  mortgage 
does  not  admit  of  proof  that  an  asaignmsnt  by  the  alleged  owner  was  only  as  col- 
lateral to  a  debt  since  paid,]  1.  The  heirs  at  law  of  one  Selena  Barson,  who 
had  died  intestate  seized  of  certain  real  estate,  brought  an  action  In  eject- 
ment against  Agnes  E.  Mulligan  and  William  Q.  Mulligan,  husband  and  wife, 
who  were  in  possession  of  the  premises.  The  answer  alleged  that  Mrs.  Mul- 
ligan was,  prior  to  October  1,  1897,  and  at  all  times  thereafter  had  been,  the 
owner  and  holder  by  certain  mesne  assignments  of  a  mortgage  upon  the 
premises  executed  by  Selena  Barson  C^tober  1,  1853.  Upon  the  trial  the 
defendants  proved  the  execution  of  the  mortage;  that  the  defendant  Agnes 
K.  Mulligan  had,  by  mesne  assignments,  acquired  the  same  on  June  28,  1888, 
aad  then  rested. 

The  plaintiffs  then  proved  in  rebuttal  that  on  July  6,  1888,  the  defendant 
Affnes  K.  Mulligan  assigned  the  mortgage  to  one  Steers  and  rested. 

The  defendants  then  attempted  to  prove  by  parol  evidence  that  the  assign- 
ment to  Steers,  while  absolute  in  form,  was  really- given  as  collateral  secunty 
for  the  payment  of  a  loan;  that  the  loan  had  been  paid  and  the  mortgage 
formally  reassigned  to  the  defendant  Agnes  E.  Mulligan. 

Held,  that  the  refusal  of  the  court  to  allow  the  defendants  to  prove  such 
facts  was  not  erroneous  for  the  following  reasons:  Fi7'st,  that  under  the  terms 
of  the  answer  the  defendants  were  not  entitled  to  prove  by  parol  evidence 
that  an  assignment,  absolute  upon  its  face,  was  in  fact  only  given  as  collat- 
eral security  for  the  payment  of  a  loan;  second,  because  at  the  time  such 
evidence  was  offered  it  was  discretionary  with  the  court  whether  or  not  to 
receive  it. 

Upon  a  trial  a  party  is  bound  to  produce  all  his  evidence  before  he  closes 
his  side  of  the  case,  and  after  he  has  closed  his  case  and  rested,  it  is  within 
the  discretion  of  the  court  whether  or  not  to  allow  a  reopening  of  the  case 
to  supply  omissions  or  to  receive  further  testimony.    Barson  «.  MuiiLiGAN.  192 

2.  Testimony  given  on  another  trial  used  by  the  parly  calling  a  vfitness 

to  discredit  him  as  to  mcUter  called  out  by  the  adverse  party — striking  out  com- 
petent evidence —  not  a  ground  of  reversal  unless  the  evidence  was  beneflcial  to 
the  party  complaining  thereof]  In  an  action  brought  to  recover  damages  for 
personal  iniuries  sustained  oy  the  plaintiff  while  riding  a  bicycle  upon  a 
city  street,  in  consequence  of  his  being  struck  by  a  horse  and  wagon  owned 
by  the  defendant,  one  of  the  questions  litigated  upon  the  trial  was  whether 
the  defendant's  driver  was  whipping  the  horse  at  the  time  of  the  accident. 
The  plaintiff  called  the  driver  as  a  witness  and  examined  him  concerning 
certain  details  of  the  accident,  but  did  not  examine  him  as  to  whether  or 
not  he  was  whipping  the  horse.  Upon  cross-examination  by  the  defend- 
ant, the  driver  testified  that  he  did  not  have  a  whip  in  his  hand.  He  was 
then  cross-examined  by  the  plaintiff's  counsel  upon  this  point  and,  for  the 
purpose  of  discrediting  him  upon  such  point  and  upon  other  points  about 
which  the  defendant  had  questioned  him  and  which  had  not  been  touched 
upon  by  the  plaintiff,  the  court  permitted  the  plaintiff  to  read  in  evidence 
the  testimony  given  by  the  witness  on  a  former  trial. 

Held,  that  the  ruling  was  proper; 

That,  as  the  defendant  bad  cross-examined  the  witness  with  respect  to  a 
matter  independent  of  the  direct  examination  and  which  was  part  of  the 
defendant's  afQrmative  defense,  it  was  competent  for  the  plaintiff  to  cross- 
examine  the  witness,  as  to  the  matter  developed  by  the  defendant,  in  the 
same  manner  as  if  the  witness  had  been  called  by  the  defendant. 

The  action  of  a  trial  judge  in  striking  out,  upon  the  motion  of  the  party 
producing  it,  competent  evidence,  lawfully  in  the  case,  does  not  constitute 
reversible  error,  unless  it  appears  that  the  evidence  is  in  some  way  beneflcial 
to  the  other  party  and  that  he  will  be  prejudiced  by  its  exclusion. 

HuBNBR  V.  Metropolitan  Street  R,  Co 290 

8. Transfer  of  a  stock  certificate  after  the  announcement  of  a  decision 

and  btfore  entry  of  judgment  for  its  recovery  against  the  transferrer — when 
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BVIDXVOB  —  CarUinued.  paqb. 

9uch  judgment  U  admimbU  againtt  the  trar^feree  ^  eflset  thereqf.  ]  Id  an  action 
brought  by  a  corporation  against  Maj  Thome  Brantingham  and  Laura  B. 
Washburn  for  the  purpose  of  determining  which  one  of  said  defendants  was 
entitled  to  a  certificate  of  stock  of  the  plaintiff  corporation,  it  appeared  that, 
in  a  prior  action  brouffht  by  the  defenaant  Brantingham  against  one  Hnff,  it 
was  adjudged  that  the  certificate  belonged  to  Brantingham;  that  after  the 
announcement  of  the  decision  in  that  action  and  before  judgment  had  been 
entered  thereon  Huff  assigned  the  certificate  to  the  defenaant  Washburn. 

Eeld,  that  the  defendant  Washburn's  right  to  the  certificate  of  stock 
depended  upon  whether  she  took  it  in  good  faith,  without  notice  of  any 
infirmity  in  the  title  and  for  value; 

That,  as  it  appeared  that  the  defendant  Washburn  testified  as  a  witness  in 
the  action  between  Brantingham  and  Huff  and  had  knowledge  of  the  issues 
involved  therein,  the  Judgment  roll  in  that  action  was  pro  perl  v  received  in 
evidence  in  the  present  action  as  bearing  upon  the  question  of  her  good  faith 
in  acquiring  the  stock  and  whether  sbe  then  knew  that  there  was  any 
infirmity  in  her  assignor's  title; 

That  such  Judgment  roll  was  prima  facie  sufficient,  taken  in  connection 
with  the  other  facts,  to  show  that  she  had  notice  of  the  infirmity  in  her 
assignor's  title  to  the  certificate  and  that  it  was  incumbent  upon  her  to  show 
that  such  certificate  was  acquired  by  her  in  good  faith  and  for  value. 

PaufTiHG  Tbl.  Nbws  Co.  v.  Bbantuvgham 280 

4. Witneu  —  right  of,  to  explain  testimony  pretioudy  given  by  him  — 

when  it  doee  not  involve  a  personal  traneaetion  with  a  decedent — form  of  ques- 
tion.] In  an  action  brought  by  an  heir  at  law  of  an  intestate  to  partition 
property  of  which  the  intestate  died  seized,  one  of  the  defendants,  a  son 
of  tne  intestate,  alleged  that  he  and  his  father  had  been  copartners,  and  that 
the  real  property  in  question  was  a  part  of  the  copartnership  property. 

Upon  the  trial  it  appeared  that  m  a  prior  action  brought  to  foreclose  a 
mechanic's  lien  againat  the  property  both  the  intestate  and  his  son  were 
witnesses,  and  that  the  son  testified  that  the  premises  belonged  to  his  father, 
and  that  he  was  working  for  him.  The  son  was  thereupon  placed  upon  the 
stand,  and  after  his  attention  had  been  directed  to  the  testimony  given  by 
him  in  the  former  action  he  was  asked  if  he  had  *'  anvthing  to  say  in  explana- 
tion of  that  evidence."  The  question  was  excluded  upon  the  ground  that, 
as  the  intestate  was  present  in  court  at  the  time  the  testimony  in  question 
was  given,  the  witness  was  disqualified  by  section  8d9  of  the  Code  of  Civil 
ProcMure  from  giving  any  explanation  thereof. 

Held,  that  the  exclusion  of  the  explanatory  evidence  was  erroneous,  as  the 
testimony  given  by  the  witness  on  the  former  trial  involved  no  communi- 
cation between  the  witness  and  his  father,  and  also  because  it  is  a  general 
principle  of  evidence  that  when  the  preceding  testimony  of  a  witness  has 
been  received  in  evidence  it  is  always  subject  to  explanation  by  him; 

That  the  fact  that  the  witness'  counsel  did  not  indicate  the  character  of 
his  proposed  explanation  did  not  warrant  the  exclusion  of  the  evidence. 

Stirling  «.  Kelley ft21 

5. An  unansu)ered  letter,  written  by  the  assignor  of  a  claim  for  the  use 

of  a  cottage  and  stable,  stating  the  claim,  is  not  competent  proof  in  an  action 
by  tfie  assignee  to  recover  the  amount  due  from  the  debtor — effect  of  a  failure  to 
anftwer  it.]  In  an  action  brought  against  the  executrix  of  a  decedent  to  ^ 
recover  upon  a  contract  made  bv  the  plaintiff's  assignor  with  the  decedent,  ^ 
by  which  the  latter  was  allegca  to  have  engaged  a  cottage  and  stable  from 
the  plaintiff's  assignor  for  a  period  of  five  months,  a  letter  written  by  the 
plaintiff's  assignor  to  the  decedent's  daughter,  who  afterwards  qualified  as 
his  executrix,  stating,  "As  you  have  transacted  most  of  the  business  with 
me,  I  am  addressing  you  on  the  subject  of  my  claim  against  your  father's 
estate.  My  engagement  with  your  family  was  for  the  season,  and  a  lone 
one,  as  you  would  not  agree  to  my  taking  this  cottage  till  the  landlord  said 
we  might  have  it  through  October,  saying  the  Autumn  was  the  most  pleas- 
ant time  here.  This  lone  term  Justified  me  in  taking  such  a  responsibility, 
and  now  I  have  it  on  mynands,"  which  letter  was  not  answered,  is  not  com- 
petent evidence  in  support  of  the  plaintiff's  claim.  The  failure  to  answer 
such  letter  was  not  an  admission  of  the  facts  stated  therein. 

Healt  V.  Malcolm 69 
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6. Compensation  of  a  phyHdan  —  what  Question  in  regard  thereto, 

aUlumgh  objectionable,  does  not  require  a  renersal.]  A  question  propounded 
upoQ  the  trial  of  an  action  to  recover  damages  for  personal  injuries,  as  to  what 
would  be  the  reasonable  and  fair  compens:ition  of  a  physician  *'for  profes- 
sional consultation  of  even  the  most  ordinary  kind  for  the  period  of  seven 
months,  consultations  hnvin/;  been  had  at  two  or  three  times  a  week  during 
that  periixl/'  is  objectionable,  but  the  answer,  ''about  two  dollars  a  visit," 
being  competent,  and  the  question  not  harming  the  defendant,  it  is  not 
ground  for  reversal.    Muller  v.  Metropolitan  Street  R.  Co 221 

7. Evidence  sufficient  to  estdblistk  that  a  particular  ir\iury  was  caused 

by  tlie  accident,  ]  What  evidence  given  on  the  trial  of  such  an  action  is 
juf Helen t  to  warrant  a  finding  that  a  hernia  from  which  the  plaintiff  was 
suffering  at  the  time  of  the  trial  was  caused  by  the  accident,  considered.    Id. 

8.  Proof  of  stitements  made  in  the  presence  of  a  party  seriously  ir^ured 

—  the  injured  party  mtut  be  shown  to  ?uive  been  cognizant  of  wfiat  was  said.'\ 
In  an  action  to  recover  damages  for  personal  injuries,  a  hospital  surgeon, 
who  went  to  the  plaintiff's  house  with  an  ambulance  to  take  her  to  the  hos- 
pital and  found  her  lying  upon  a  couch  seriously  injured  and  suffering  from 
shock,  but  not  unconscious,  should  not  be  allowed  to  testify  to  statements 
made  in  the  plaintiff's  presence  concerning  the  manner  in  which  the  accident 
happened  and  to  which  the  plaintiff  made  no  reply,  unless  it  appears  that 
at  the  time  such  statement  was  made  the  plaintiff  was  cognizant  of  what  was 
said  and  was  in  a  condition  to  understand  and  appreciate  it. 

Schilling  v.  Union  Railway  Go 74 

9. Judicial  notice  as  to  tM  time  of  sunrise  and  sunset."]    The  court  will 

take  judicial  notice  ot  the  time  of  the  rising  or  setting  of  the  sun  on  any 
given  day,  and  may,  where  such  question  is  material,  consult  the  almanac, 
not  strictly  as  evidence,  but  for  the  purpose  of  refrcshini;  the  memory  of 
the  court  and  jury.    Montenes  «.  Metropolitan  Street  R.  Co 498 

10. Transfer  by  a  bankrupt  —  what  must  be  shown  to  establish  that  it 

was  fraudulent  as  to  eredit(^s.]  A  bankrupt's  intent  to  create  a  preference 
need  not  be  proved  by  direct  evidence,  but  may  be  established  bv  facts  and 
circumstances  from  which,  it  can  be  found  that  such  intent  existed  at  the 
time  the  transfer  was  made.    Benedict  v.  Debhel 276 

11. Pr^mcation — considered  in  reduction  of  actual  as  well  as  of  punitive 

damages.]  In  an  action  to  recover  damages  for  an  assault  and  battery,  evi- 
dence of  provocation  may  be  taken  into  consideration  by  the  jury  in  reduc- 
tion of  actual  or  compensatory  damages  as  well  as  in  reiluction  of  punitive 
damages.     Qenung  «.  Baldwin 584 

12. Proof  required  to  establish  a  gift,  by  a  person  since  deceased,  against 

his  estate,]  The  rule  that  claims  against  the  estate  of  a  decedent  must  be 
established  by  clear  and  convincmg  proof  applies  with  particular  force 
where  an  attempt  is  made  to  establish  an  alleged  g^ft  by  the  decedent. 

Robinson  f>.  Carpenter 520 

13.  — -  Negligence  of  a  city  in  the  donstruction  and  maintenance  of  a  sewer,] 
What  evidence  is  insufficient  to  warrant  a  finding  that  an  overflow  of  a  sewer 
was  due  to  negligence  in  the  construction  of  the  sewer  or  in  its  subsequent 
maintenance,  considered.    Sundhbimer  «.  City  op  New  York 53 

14. Construction  in  favor  of  validity.]    A  construction  which  makes  an 

instrument  valid  will  be  preferred  to  one  which  makes  it  invalid. 

Union  Trust  Co.  v.  Owen 60 

1 5. Cost  cf  store  fixtures  —  value.  ]    The  cost  of  store  fixtures  is  competent 

evidence  of  their  value.    Perlberoer  v.  Grell 128 

Libel — reckless  publications  —  testimony  of  a  magistrate  who  is  the 

subject  of  the  libel  that  evidence  was  insufficient  to  hold  accused  parties — 
letters  written  by  him  to  the  newspaper  publishing  the  libel  — his  statement 
as  to  what  part  was  and  what  was  not  true  —  an  article  appearing  in  another 
paper  to  affect  the  statements  of  a  reporter  thereof  on  the  trial  —  copies  of 
reports  not  admissible  where  the  originals  can  be  produced. 

Crane  v.  Bennett 102 

ike  Libel. 
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Complaint  alleging  a  special  contract  for  services  —  the  plaintiff  may 

under  it  recover  on  ^uanlum  m^riM^  —  allegation  that  services  were  worth  a 
certain  sum  — admissibility  of  a  contract  as  proof  of  their  value  —  proof  as 
to  the  value  of  services  —  competency  of  conversations  with  one  of  two 

receivers.     Suirk  v.  Bbookfibld 2d5 

See  "Receiykr, 

Action  to  determine  the  validity  of  the  probate  of  a  will — testimony 

of  physicians  based  upon  a  diagnosis  of  incipient  paresis  made  by  one  of 
them  three  years  before  the  testator's  death  and  contradicted  by  his  subse- 
quent condition  —  it  does  not  require  the  submission  of  the  case  to  the  jury. 

Philips  v.  Philips. 113 

See  Will. 

A  witness  who,  on  the  trial  of  an  action  for  injury,  testified  as  to  the 

condition  of  a  road,  allowed  on  his  cross-examination  to  state  how  long  the 

road  had  been  out  of  repair.    LiTTBBRAirr  v.  Town  of  Sidhbt 545 

See  Nbgligbngb. 

Bill  of  ladine  —  when  the  burden  of  proof  as  to  when  a  loss  of  part 

of  the  goods  covered  by  the  bill  occurred,  rests  on  the  carrier  issuing  it  — 
conditions  limiting  the  carrier's  liability. 

Fast  c.  Intkrnatiokal  Natioatioh  Co 469 

See  Shipping. 

Assignment  of  a  lease  by  an  uneducated  client  to  his  legal  adviser— 

in  an  action  by  the  client  to  set  it  aside  the  burden  of  showing  that  no  unfair 

advantage  was  taken  rests  on  the  attorney.    Shebhan  e.  Erbe 176 

See  Attornst  and  Client. 

Negligence — injury  because  of  a  horse  being  frightened  by  a  log  by 

the  roadside  — testimony  that  the  log  was  removed  to  prevent  other  horses 

being  frightened  is  incompetent.    White  v.  Town  of  Cazenotia 547 

See  Negligence. 

A  physician  is  incompetent  to  testify  as  to  the  cause  of  his  patient's 

death  — his  certificate  filed  in  the  New  York  dty  health  department  is  also 

incompetent.    Robinson  v,  Supbbmb  Commandeby.  215 

See  Ins  USANCE. 

Execution  of  a  contract  bv  a  corporation  —  whenproof  of  the  signa- 
tures thereto  of  its  president  and.  secretary  and  of  the  affixing  of  the  corpo- 
rate seal  is  insufficient.    Quackenboss  v,  Qlobe  &  R.  Fibb  Ins.  Co 168 

Ste  Corporation. 

Although  considered  unreliable  by  the  court,  evidence  most  be  sub- 
mitted to  the  Jury  —  proof  as  to  a  death  having  resulted  from  an  accident. 

Shortslbeve  «.  Stebbins 588 

See  Negligence. 

Oral  notice  of  dishonor  of  a  note —  an  allegation  that  it  "  was  sent "  is 

sufficient  to  authorize  the  admission  of  proof  of  such  oral  notice  of  dishonor. 

Kbllt  c.  Theiss 81 

See  Bills  and  Notes. 

Mortgage  to  secure  a  note  —  when  it  does  not  require  the  payment  of 

attorney's  charges  —  an  oral  promise  to  pay  them  cannot  be  proved. 

BowERT  Bank  v.  Habt 131 

/S00  Mortgage. 

Will  — proof  required  to  admit  it  to  probate,  where  the  attorney  who 

prepares  it  and  attends  to  its  execution  is  a  beneficiary  thereunder. 

Matter  of  Rintelen 143 

iSw  Will. 

De  facto  corporation  —  what  proof  of  its  existence  is  insufficient  to 

establish  the  liability  of  a  director  for  its  debts.    Eicert  v.  De  Petster 65 

See  Corporation. 

What  declarations,  made  after  an  accident,  are  competent  as  part  of 

the  ree  gesta.     Scheir  v.  Quirin 624 

See  Negligence. 
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Agency  —  declarations  of  the  agent  as  proof  of. 

Lbart  i;.  Albany  Brewing  Co 6 

tiee  Principal  and  Agent. 

Abduction  —  what  evidence  is  not  corroboratiTe. 

People  v.  Swasey •. 185 

Bee  Crime. 

Proof  <yf  negligence  and  eofUributory  negligence. 

See  ITegligence. 

EXCEPTION  ^Ona  trial, 
SeeTniAJL. 

XXCEBSIVE  DAMAGES : 

See  Damages. 

EXECUTOB  AND  A  DMTNSTRATOB  —  Will --provition  directing  a  ecUe 
— preeumption,  tohen  it  doee  n/.t  provide  for  taking  baik  a  bond  and  mortgage.] 
A  will,  which  directed  the  testamentary  trustees  to  sell  the  testator's  realty, 
was  silent  as  to  whether  the  sale  should  be  made  wholly  for  cash  or  partly 
on  bond  and  mortgage. 

Bdd,  that  the  failure  of  the  will  to  authorize  a  sale  on  bond  and  mortgage 
raised  a  presumption  that  it  was  the  intention  of  the  testator  that  the  prop- 
erty should  be  sold  for  cash.    Shrady  v.  Van  Kirk 261 

A  decree  of  another  State  admitting  a  will  to  probate  —  duty  of  a 

claimant  to  assert  rights  in  that  State — a  surety  on  an  executor's  bond  can- 
not be  sued  until  the  executor  is  in  default. 

Garvby  v.  U.  8.  Fidelity  &  Guaranty  Co 391 

SeeYfTLL. 

When  an  executor  has  legal  capacity  to  sue  —  interest  of  an  executor's 

executor  in  the  construction  of  the  original  testator's  will. 

Lbggett  v.  Stevens 613 

See  Pleading. 

Proof  required  to  establish  a  gift,  by  a  person  since  deceased,  against 

his  estate.    Robinson  «.  Carpenter 620 

See  Evidence. 

BXEMPLABY  DAMAGES: 

See  Damages. 

FAIiSE  BEPBESENTATION  — Action  to  recover  upon  a  note  given  in 
part  payment  for  land  —  false  representations  on  the  sale  should  be  set  up.  if 
at  all,  by  way  of  counterclaim  or  under  a  demand  that  the  sale  be  rescinaed. 

Farmers'  Nat.  Bank  v.  St.  Regis  Paper  Co 568 

See  Pleading. 

7BLL0W-SEBVANT— TFAo  is  not. 
See  Negligence. 

PIBE  DEPARTMENT  ~  In  cities. 
See  Municipal  Corporation. 

PIBM: 

See  Partnership. 

70BECLOSTJBE  —  Of  lien. 
See  Lien. 

Of  mortgages. 

See  MOKTGAGE. 

70BEIGKLAW: 

See  Conflict  op  Law. 

70BEIGK  STATUTE : 

See  Conflict  op  Law. 
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FOBXA  PAXTFSBIS  —  Suit  by  an  infant  in. 
See  Infant. 

PAOB. 

IX)6TEB  CHILD  —  When  nU  entitled  to  %haTe  in  the  proceeds  of  an  inturanes 
policy. 

See  Insurance. 

FSAKCHISETAZ: 
SeeTjiX. 

ntATTD  —  (General  allegations  of  fraud  are  not  admitted  by  a  demurrer. 

Meters  v.  Pennsylvania  Steel  Co 307 

See  Pleading. 

7BIV0L0X78  PLEADIKa : 

See  Pleading. 

GHXNT  —  Bridge  in  Columbia  county  —  tfie  tuton  of  Glient,  not  the  town  of 
Kmderhook,  mu^t  repair  it. 

See  Matter  of  Webster 560 

GIFT — BaviD^s  bank  deposit — to  establish  a  gift  thereof  there  must  be  a 
delivery  divesting  the  donor's  possession  and  title. 

Tyrrel  v.  Emigrant  Industrial  Sav.  Bank 131 

See  Banking. 

Proof  required  to  establish  a  gift,  by  a  person  since  deceased,  against 

his  estate.    Robinson  v.  Carpenter 520 

See  Executor  and  Adicinibtrator. 

G&ADIKG—  Of  Greets. 

See  Municipal  Corporation. 

GBAKT  —  Patent  granted  by  the  Deputy  Governor  of  the  colony  of  New 
York  to  an  individual  of  land  bounded  on  a  street  —  when  the  title  passes  to 

the  center  line  of  the  street.    Paige  v.  Schenectady  Railway  Co 571 

See  Deed. 

GT7ABAKTY  -Where  tpecifleation$  cUtaehed  to  a  building  rmtract  require 
the  construction  of  a  watertight  flue  the  contractor  doe$  not  guarantee  the  ej/i- 
cieney  of  the  epeeifieatione  to  secure  that  result. 
See  Contract. 

Contr<ict  of,  generaily. 

See  Contract. 

GUABBIAH  AB  JJTSM: 
SeelsFAST, 

HABTtAfl  OOBFUB—  The  writ  wiR  not  be  issued  where  the  applicant  has 
been  admitted  to  bail,^  1.  A  person,  who  has  been  arrested  upon  a  criminal 
charge  and  has  been  admitted  to  bail,  is  not  entitled  to  a  writ  of  certiorari  or 
of  habeas  corpus,  under  section  2015  of  the  Code  of  Civil  Procedure,  *'  for 
the  purpose  oi  inquiring  into  the  cause  of  the  imprisonment  or  restraint,"  as 
the  imprisonment  or  restraint  referred  to  in  the  section  is  an  actual  physical 
restraint  by  which  the  liberty  of  the  individual  is  in  some  way  restrictai. 

People  ex  rkl.  Albert  9.  Pool 148 

2.  In  case  of  his  surrender  by  his  bail  it  may  issue,']     If  the  relator 

should  be  surrendered  by  bis  bail  and  thus  be  actually  in  custody,  he  would 
be  entitled  to  have  the  cause  of  his  detention  reviewed  by  such  a  writ  of 
habeas  corpus  or  of  certiorari.    Id. 

"BACK  STAND —  Cabs  standing  in  front  of  hotels  {not  at  hackstands)  in  the 
dty  of  New  Fork  must  pay  a  license  fie  of  twenty-flie  dollars  in  addition  to  the 
three  dollars  license  fee. 

See  City  of  New  York  v.  Reksiko 417 

HIGHWAY  —  Patent  granted  by  the  Deputy  Governor  of  the  colony  of 
New  York  to  an  individual  of  land  bounded  on  a  street  —  when  the  title 
passes  to  the  center  line  of  the  street. 

Paige  v.  Schenectady  Railway  Co 571 

/SmDeed. 
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HIGHWAY—  Continued,  page. 

Proof  as  to  the  title  to  the  fee  of,  in  an  action  to  restrain  the  construc- 
tion of  a  railroad.    Kennedy  v.  Mineola,  H.  &  F.  Traction  Co 484 

See  Railroad. 

HOTEL —  Cabs  standing  in  front  of  hotels  (not  at  Tiaek  stands)  in  the  city  of 
New  York  must  pay  a  license  fee  of  twenty-five  dollars  in  addition  to  the  three 
dollars  license  fee. 

See  City  of  New  York  v,  Reebeng 417 

HUSBAND  AND  WIFE  —  Contempt  of  court.]  1.  Proceedings  in  contempt 
are  to  be  construed  stricti  juris ;  all  the  rights  of  the  defendant  must  be 
carefully  protected,  and  he  cannot  be  adjudg^  guilty  unless  there  has  been  a 
literal  compliance  with  the  law.    Goldib  «.  Goldie 13 

3. Proceedings  to  punish  a  husband  for  non-payment  of  alimony  — 

notice  must  be  given  to  him.]  The  constitutional  provision  that  no  person 
shall  be  deprived  of  life,  liberty  or  property  without  due  process  of  law 
requires  that,  before  a  person  can  be  punished  by  imprisonment  for  a  con- 
tempt in  disobeying  an  order,  he  must  have  had  notice  of  it  and  an  opportu- 
nity to  be  heard  before  a  court  clothed  with  authority  to  act  and  decide  the 
questions  involved.    Id, 

8.  Service  upon  his  attorney  is  insufficient  —  demand  for  alimony.] 

Under  title  8  of  chapter  17  of  the  Code  of  Civil  Procedure  which,  by  the 
terms  of  section  1778  of  that  Code,  j^overns  contempt  proceedings  instituted 
for  a  failure  to  pay  temporary  alimony,  it  is  necessary  that  a  personal 
demand  be  made  upon  the  defendant  for  the  payment  of  the  alimony,  and 
that  the  order  to  show  cause  why  he  should  not  be  punished  for  contempt  be 
served  upon  him  personally.  Service  of  the  order  to  show  cause  upon  his 
attorney  is  not  sufficient.    Id. 

Transfer  tax  —  an  ante- nuptial  transfer  and  a  retransfer  in  trust  held 

not  to  be  subject  thereto  —  the  construction  of  the  ante-nuptial  transfer  is 

not  affected  by  a  subsequent  will.    Matter  of  Miller 473 

See  Tax. 

An  assignment  by  a  husband  of  a  policy  of  insurance  issued  on  his 

life  for  his  wife's  benefit  is  a  consent  to  the  wife's  assignment  thereof. 

Sherman  v.  Allison 49 

See  Insurancis. 

IDIOT: 

See  Insane. 

IMBECILE : 

See  Insane. 

IMPRISONMENT  —  la  civil  actions. 
See  Arrest. 

INCOMPETENT: 

See  Insane. 

INDICTMENT  —  Charging  two  persons  with  the  crime  of  perjury^  and  also 
tJuU  one  of  tfiem  counseled  the  acts  of  the  other  —  it  charges  both  as  principals 
with  the  commission  of  one  offense. 

See  People  v,  Martin 806 

INFANT—  Suit  by  an  infant  in  forma  pauperis — pecuniary  ability  of  the 
guardian.]  Where  an  action  is  brought  by  an  infant  through  a  guardian 
ad  litem,  the  infant  will  not  be  denied  leave  to  prosecute  the  action  as  a  poor 
person  simply  because  the  guardian  ad  litem  is  possessed  of  sufficient  means 
to  pay  the  expenses  of  the  action  unless  it  appears  that  such  guardian  ad 
litem  IS  a  parent  of  the  infant.    Muller  v.  Bammann 212 

Purchaser  under  a  judgment  in  partition  —  relieved  from  his  purchase 

where  guardians  a(f2»^/»  for  infant  defendants  were  connected  in  business 
with  the  attorneys  for  adverse  parties  —  who  is  an  '*  adverse  party." 

Parish  v.  Parish.  267 

See  Partition. 
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ZNHXBITANOB  TAX: 
See  Tax, 

PAOB. 

nrJUHGTIOK—  Temjwary  it^netum  granted  to  a  taxpayer  ^uihen  it  wtU 
not  be  disturbed  —  unauthorized  publication  of  abetracte  qf  town  and  county 
aceounte — payment  therefor  restrained — good  faith  no  dtfenu. 

See  R00EB8  V,  BOABD  OF  Svperyibobs. 501 

Action  to  restrain  a  corporation  from  adopting  a  firm  name  in  its  cor- 

porate  title. 

See  Fmk  v.  Fisk,  Clark  AFlago 88 

JJIJUHY: 

See  NsoLiaENCB. 

DIBANB  —  Security  for  coets — cannot  be  required  of  the  committee  of  an 

incompetent  in  an  action  against  him.    Ebllt  v.  Kellt 519 

See  C08TB. 

IVSOLVENCT: 

See  Bankrxtftct. 

HfBUBAHOB — Action  by  the  insured  to  rrform  the  policy  and  to  reeowr  its 
surrender  wUue  as  rrformed — he  acts  as  trustee  for  the  beneficiary  —  right  cfan 
assignee  of  the  beneficiary,  after  the  death  of  the  insured,  to  be  substituted  as 
plaintiff  and  to  serve  a  supplemental  complaint  asking  for  the  rtformation  €f 
the  policy  and  the  recofiery  of  ths  amount  thereby  secured  to  be  paid,]  1.  The 
complaint  in  an  action  brought  by  William  Wilkinson  ajrainst  an  Insuranoe 
company  alleged  that,  in  1891,  the  defendant  issued  an  insurance  policy  to 
him,  and  represented  that  such  policy  provided  for  a  fixed  rate  of  premium, 
payable  quarterly;  that  in  December,  1898,  the  defendant  sent  the  plaintiff  a 
notice  demanding  payment  of  a  much  larger  premium  than  he  had  thereto- 
fore paid;  that  the  plaintiff  had  then  reached  the  age  of  sixty -seven  years, 
and  that  it  was  impossible  for  him  to  obtain  insurance  upon  his  life  in 
any  reputable  insurance  company,  except  at  a  greatly  increased  rate  of 
premium. 

The  relief  demanded  was  that  the  policy  of  insurance  should  be  reformed, 
if  it  should  be  determined  that  the  defendant  was,  by  its  terms,  entitled  to 
demand  payment  of  premiums  at  an  increasing  rate,  or  that  the  policy  be 
construea  to  be  a  level  rate  policy,  not  subject  to  an  increasing  premium; 
that  the  defendant  be  required  to  accept  the  premium  at  the  level  rate,  as 
paid  when  the  policy  was  first  issued,  lor  the  remainder  of  the  life  of  the 
uisured;  that  the  plaintiff  recover  the  value  of  the  policy  as  reformed,  and 
that  he  have  such  other  and  further  relief  as  to  the  court  might  seem  just 
and  equitable. 

The  policy  in  question  designated  Wilkinson's  three  sons  as  the  beneficiaries 
thereof,  and,  at  the  time  the  action  was  brought,  such  beneficiaries  had 
assigned  all  their  interest  in  it  to  Rebecca  Wilkinson.  After  the  defendant 
had  answered  and  the  case  was  ready  for  trial,  Wilkinson  died.  His  wife, 
Rebecca  Wilkinson,  filed  with  the  defendant  proof  of  the  death  of  the  insured, 
and  subsequently  assigned  to  one  John  E.  Hunt  all  of  her  claim  under  the 
policy  of  insurance  and  all  her  right,  title  and  interest  in  the  cause  of  action 
then  pending.  Thereupon  Hunt  made  a  motion  for  an  order  reviving  the 
action  and  substituting  him  as  plaintiff  in  the  place  and  stead  of  said  Wilkin- 
son, and  also  for  leave  to  serve  a  supplemental  complaint  setting  up  the  facts 
in  relation  to  Wilkinson's  death  ana  the  assignment  to  him  of  the  cause  of 
action,  and  asking  therein  for  judgment  that  the  policy  be  declared  to  be  a 
level  rate  policy  according  to  its  terms,  and  that  the  plaintiff  recover  judg- 
ment thereon  for  the  sum  of  $10,000,  which  was  the  whole  amount  secured  to 
be  paid  thereby  in  the  event  of  Wilkinson's  death. 

Held,  that  Wilkinson  stood,  in  relation  to  his  wife,  as  the  trustee  of  an 
express  trust,  within  the  provisions  of  section  449  of  the  Code  of  Civil  Pro- 
cedure, and  that,  as  such,  the  action  was  properly  brought  in  his  name; 

That  Hunt,  having  succeeded  to  the  entire  claim  by  virtue  of  his  assign- 
ment, was  entitled  to  be  substituted  as  the  party  plaintiff  either  under 
section  756  or  section  757  of  the  Code  of  Civil  Procedure; 

That  Hunt  should  be  permitted  to  serve  the  supplemental  complaint; 
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That  the  fact  that  such  complaint  demanded  a  reformation  of  the  policy 
and  also  sought  to  recover  the  sum  secured  to  be  paid  thereby  did  not  render 
it  objectionable; 

That  it  could  not  be  successfully  urged,  because  the  money  Judgment 
demanded  by  the  proposed  supplemental  complaint  was  the  amount  secured 
to  be  paid  by  the  policy  in  the  event  of  Wilkinson's  death,  while  the  money 
judgment  demanded  in  the  original  complaint  was  only  for  the  surrender 
value  of  the  policy,  that  the  ourpose  of  the  proposed  supplemental  com- 
plaint was  to  set  up  a  new  and  totally  different  cause  of  action  from  that 
averred  in  the  original  complaint; 

That  the  cause  of  action  under  both  complaints  remained  the  same  and 
that  the  extent  of  recovery  was  alone  modified. 

Hunt  v.  Provident  Sayings  Life  Assub.  See 888 

3. Quettion  <u  to  other  iruurance  "  in  tohat  company  f" — answer  etat- 

ingordy  one  company  when  the  applicant  teae  insured  in  two,'j  An  application 
for  membership  in  an  assessment  beneficiary  order  contamed  a  number  of 
questions  and  answers,  among  which  was  the  following:  '*  5.  A.  Is  there  now 
any  insurance  on  your  life  ?  Tea.  B.  If  so,  in  what  company  and  for  what 
amount  ?    Temples  of  Liberty  ;  $1,000." 

At  the  end  of  the  questions  and  answers  was  a  printed  clause  to  the  effect 
that  the  applicant  agreed  '*that  if  there  be,  in  any  of  the  answers  herein 
made,  any  untrue  or  evasive  statements,  misrepresentations  pr  concealment  of 
facts,  •  »  »  then  all  claims  on  the  Benefit  Fund  *  »  ♦  shall  be  for- 
feited and  lost  by  me." 

At  the  time  the  application  was  made  the  applicant  was  insured  in  the  Pru- 
dential Insurance  Company  of  New  Jersey  for  the  sum  of  $158. 

ffeld,  that  if  the  insured  intentionally  concealed  the  fact  that  he  was  insured 
in  the  Prudential  Insurance  Companv,  such  concealment  would  not  consti- 
tute a  breach  of  warranty,  but  woula  furnish  a  basis  for  avoiding  the  con- 
tract on  the  ground  of  fraud; 

That,  as  the  language  of  the  question  was  in  the  singular,  the  applicant 
might  well  understand  that  the  beneficiary  order  simply  desired  him  to 
specify  one  other  organization  or  company  in  which  he  was  insured,  and  that 
it  could  not  be  saia.  as  matter  of  law,  that  his  failure  to  disclose  his  insur- 
ance in  the  Prudential  Company  was  a  fraudulent  concealment  of  facts. 

Robinson  v.  Supreme  Commandert 215 

8. A  physician  is  incompetent  to  testify  as  to  the  cause  of  his  patient* s 

death.]  Where,  in  an  action  upon  a  benefidair  certificate  of  life  insurance, 
it  is  alleged  as  a  defense  that  the  insured  made  a  false  representation  as  to 
the  cause  of  his  father's  death,  the  physician  who  attended  the  insured's 
father  during  his  last  illness  is  incompetent,  under  section  884  of  the  Code 
of  Civil  Procedure,  to  testify  on  behalf  of  the  defendant,  an  assessment 
beneficiary  order,  as  to  the  cause  of  his  patient's  death.    Id, 

4. His  certificate  fUed  in  the  New   York  city  health  department  is  also 

incompetent.]  The  death  certificate  made  by  such  attending  phvsician  and 
filed,  pursuant  to  law,  with  the  health  department  of  the  city  of  rf ew  York, 
is  not  admissible  to  prove  the  cause  of  death,  notwithstanding  the  provision 
of  section  055  of  the  Code  of  Civil  Procedure,  which  provides  that  official 
records  which  have  remained  on  file  in  certain  public  offices,  including  the 
health  department  of  the  city  of  New  York,  for  a  period  of  twenty  years 
"shall  be  presumptive  evidence  of  their  contents,  and  shall  be  receivable  in 
evidence  as  such  upon  any  trial  in  any  of  the  courts  of  this  State  in  any  con- 
troversy pending  therein  between  any  parties."    Id, 

6.  Marine  insurance  —  wfiena  **  vessel  in  riot  lying  between  piers."]    A 

clause  in  a  policy  of  marine  insurance  exempting  the  insurance  company  from 
liability  for  damages  occasioned  bv  ice,   **  except  when  the  vessel  islv' 
ihe^     "  .         ..  , ....     - 


between  piers,"  is  designed  to  relieve  the  company  from  liability  for  dam- 
ages thus  occasioned  except  when  the  vessel  is  lying  between  two  piers  so 
contiflpous  to  each  other  as  to  furnish  shelter  to  both  sides  of  the  vessel; 
and  if  the  vessel  be  injured  by  ice  while  lying  at  the  south  side  of  a  pier, 
when  the  next  pier  southerly  is  nearly  a  half  mile  away,  the  insurance  com- 
pany is  not  liable  for  such  injuries. 

HuNTLET  V,  Pboyidencb  Wash.  Ins.  Co 106 
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IN8TJ&AN0B  —  Continued.  page. 

6. An  aniffnment  by  a  hutband  of  a  policy  of  iniurance  iuued  on  hit  life 

for  his  ttififi  benefit  is  a  consent  to  the  wifi^s  assignment  thereof]  Chapter  S48 
of  the  Laws  of  1879,  requiring  the  written  consent  of  a  husband  to  an  assign- 
ment by  bis  wife  of  a  policy  of  insurance  issued  upon  the  husband's  life  for 
the  benefit  an<l  use  of  the  wife,  is  satislied  where  the  husband,  contem- 
poraneously with  the  assignment  by  the  wife  and  as  a  part  of  the  same 
transaction,  executes  a  separate  assignment  of  the  policy  to  the  assignee 
on  the  same  sheet  of  paper  which  contains  the  assignment  from  the  wife. 

Sherman  «.  Aluson 49 

7. Payable  to  luirsat  law — a  child  taken  into  iJie  family  is  not  indvded 

therein,]  A  child,  taken  into  a  family  and  brought  up  therein  as  a  child 
of  the  family  without  a  formal  adoption,  is  not  entitled  to  share  in  the 
proceeds  of  an  insurance  policy  issued  upon  the  life  of  her  foster  father 
and  payable  to  his  heirs  at  law.    MERCUAiiT  v.  White. 539 

INTEBPLEADEB : 

iiee  Pleading. 

JSSITB— Trial  of. 
See  Trial. 

JOmDEB—  Of  parties. 
See  Party. 

JXTDOE'S  OHABGE  —  To  the  jury. 
See  Trial. 

JXTDOMENT  —  Sale  of  real  property  after  the  snaking  of  an  order  canceling 
a  judgment  which  is  subsequently  on  appeal  therefrom  sustained  in  part  —  t/ie 
purefuiser  acquires  a  title  free  therefrom.]  In  an  action  to  enforce  the  statu- 
tory remedies  for  the  mismanagement  of  a  corporation,  the  Special  Term 
made  an  order  directing  the  cancellation  of  a  judgment  theretofore  rendered 
against  it.  The  Judgment  creditor  took  an  appeal  from  the  order  and 
obtained  a  stay  preventing  the  actual  cancellation  of  the  docket  of  the 
Judgment.  Pending  the  appeal  the  corporation  was  dissolved  and  a  receiver 
was  appointed  who  was  directed  to  sell  the  real  property  of  the  corporation, 
subject  to  certain  specified  liens,  not  including  the  canceled  judgment.  The 
parties  present  at  the  sale  had  actual  notice  of  the  order  directing  the  cancel- 
lation of  the  judgment.  After  the  sale  the  Appellate  Division  rendered  a 
decision  sustaining,  at  a  reduced  amount,  the  judgment  ordered  to  be 
canceled. 

Ueld,  that  the  purchaser  nt  the  sale  acquired  the  property  free  from  the 
lien  of  the  judgment  as  reduced.    Matter  of  Coleman 496 

Reference  to  hear  and  determine  -^  the  court  cannot  direct  that  a 

Judgment  entere<l  upon  the  referee's  report  shall  contain  a  provision,  not 
authorized  thereby,  that  a  part  of  the  proceeds  of  a  sale  may  be  secured  by 

a  bond  and  mortgage.    Shradt  v.  Van  Kirk 261 

See  Reference. 

Transfer  of  a  stock  certificate  after  the  announcement  of  a  decision 

and  before  entry  of  judgment  for  its  recovery  against  the  transferrer  —  when 
such  judgment  is  admissible  against  the  transferee  —  effect  thereof. 

Printing  Tel.  News  Co.  t,  Buantinoham 280 

See  Evidence. 

A  decree  of  another  State 'admitting  a  will  to  probate  —  duty  of  a 

claimant  t^  assert  rights  in  that  State. 

Garvey  t.  U.  S.  Fidelity  &  Guaranty  Co 391 

See  Will. 

Foreclosure  of  a  mechanic's  Hen — when  a  personal  judgment  is 

proper.    Castelli  «.  Trahan 473 

See  Lien. 

JX7DICIAL  NOTICE : 

See  Evidence. 
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JUDICIAL  SALE  —  Purchaser  under  a  judgment  in  partition  —  relieved 
from  his  purchase  where  guardians  ad  litem  for  infant  defendants  were  con- 
nected in  business  with  the  attorneys  for  adverse  parties  —  who  is  an 

"  adverse  party."    Parish  v.  Parish 267 

See  Partition. 

Sale  of  real  property  after  the  making  of  an  order  canceling  a  judg- 
ment which  is  subsequently  on  appeal  therefrom  sustained  in  part — the  pur- 
chaser acquires  a  title  free  therefrom.    Matter  of  Coleman 496 

See  Judgment. 

JT7BISDICTI0M'  —  Powers  of  courts. 
See  Court. 

JUi&T — Impaneling  of,  trial  by,  and  submission  of  a  cause  to  juries. 
See  Trial. 

'KDSTDEKH.OOK^  Bridge  in  Columbia  c&untp—the  town  of  OJient,  not  the 
town  of  Kinderfiook,  mmt  repair  it. 

See  Matter  of  Webster 560 

LABOR  LAW  —  Incorporation  in  a  public  contract  of  unconstitutional  provi- 
sions (f  the  Labor  Law  —  its  execution  not  enjoihed  at  the  suit  of  a  taxpayer. 

See  Meyers  v.  Pennsylvania  Steel  Co 807 

LANDLORD  AND  TENANT  — Lease— right  of  a  lessee  to  recover 
damages  ocoisioned  by  an  elevated  railroad  constructed  with  the  assent  of 
the  lessor  —  effect  of  the  lessee  holding  under  a  renewal  provided  for  in  the 
original  lease  —  form  of  conveyance  of  easements  to  which  the  elevated  rail- 
road company  is  entitled  on  paying  the  damages  —  violation  of  a  covenant 
against  an  assignment  of  a  lease  —  effect  of  a  consent  to  one  assignment. 

Storms  v.  Manhattan  R.  Co 94 

See  Eminent  Domain. 

Street  railway  company  in  New  York  city  —  a  lessee  is  not  bound  to 

pay  to  the  city  a  license  fee  for  each  car  run  prior  to  its  acceptance  of  the 
lease  —  effect  of  its  taking  the  demised  property  •*  subject  to  all  debts  arid 
liabilities  of*  the  lessor.    City  op  New  York  v.  Third  Avenue  R.  R.  Co..  879 
See  Municipal  Corporation. 

Street  railway  company  in  New  York  city  —  what  company,  as  lessee, 

is  bound  to  pay  to  the  city  a  license  fee  for  each  car  run  —  the  lessor,  not 

running  cars,  is  not.    City  of  New  York  v.  Sixth  Avenue  R.  R.  Co 867 

See  Municipal  Corporation. 

LETTER  —  Unanswered,  as  evidence. 
See  Evidence. 

LEX  LOCI: 

Sec  Conflict  of  Law. 

LIBEL  —  Verdict  of  $40,000  reduced  to  $25,000.1  1.  In  an  action  of  libel, 
brought  by  a  police  magistrate  in  the  city  of  New  York,  against  the  pro- 
prietor of  a  newspaper,  which  published,  under  circumstances  authorizing 
an  award  of  exemplary  damages,  articles  falsely  charging  the  magistrate 
with  having  been  gujlty  of  conduct  in  the  exercise  of  his  judicial  duties 
which  tended  to  degrade  him  in  the  public  e^imation  and  to  hold  him  up 
to  the  contempt  and  scorn  of  the  community  as  a  hectoring,  bullying, 
insultinc  magistrate  who  refused  to  give  heed  to  a  complainant  who 
appeared  before  him  and  charged  certain  persons  with  the  commission  of 
outrageous  crimes,  a  verdict  of  $40,000  is  excessive  and  will  be  reduced  to 
$25,000.    Crane  t>.  Bennett 103 

2. What  proof  will  not  prevent  an  award  of  exemplary  damages.^  Evi- 
dence that  the  articles  in  question  appeared  in  the  defendant's  newspaper 
while  he  was  absent  from  the  United  States  and  that,  before  going  abroad, 
he  left  with  the  editors,  sub-editors  and  other  employees  of  the  newspaper  a 
notice  that  it  was  an  imperative  rule  that  nothing  reflecting  upon  the  reputa- 
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TiiWHiii  —  OofUinued,  pj^c 

tion  of  any  person  should  be  published  in  the  newspaper  until  the  truth  of 
the  same  bad  been  ascertained  after  strict  investigation,  will  not  prevent 
an  award  of  exemplary  damages.    Id. 

a Exemplary  damaoei,  when  proper,]    The  power  to  award  exemplary 

damages  in  an  action  for  libel  is  not  restricted  to  cases  where  the  publicatioa 
was  induced  by  actual  malicep  but  extends  to  cases  where  the  libel  was  redL- 
lessly  or  carelessly  published.    Id, 

4. BeckUee  pubHeations.]    Eyidenoe  that  the  first  libelous  article  was 

prepared  bv  one  of  the  defendant's  reporters  from  information  which  he 
had  receiveu  from  another  and  which  he  made  no  attempt  to  verify,  and  that 
the  other  articles  were  published  after  the  plaintiff  had  protested  against 
the  first  article  and  had  declared  in  a  letter  written  to  the  general  manager  of 
the  defendant's  newspaper  that  the  contents  of  the  first  article  were  false, 
is  sufficient  to  authorize  a  finding  that  the  libelous  articles  were  recklessly 
published.    Id. 

6. Teaiinumy  of  a  maffietratewho  u  the  aulffeet  €f  the  libel  that  evidence 

teoi  insufficient  to  hUd  aecueed  partiesA  Upon  the  trial  the  plaintiff  may 
properly  be  permitted  to  testify  that  tbe  evidence  submitted  to  him  as  a 
police  magistrate  by  the  complainant,  referred  to  in  the  libelous  articles,  was 
insufficient  to  warrant  the  detention  of  the  persons  whom  she  accused.    Id, 

6. Lettere  toritten  by  him  to  the  newepaper  pubUMng  the  libel.]  Let- 
ters written  by  the  plaintiff  to  the  manager  of  the  defendant's  newspaper,  in 
which  he  denounced  the  libelous  articles  as  being  &lse  and  demanded 
an  apology  from  the  publishers  of  the  newspaper,  are  competent  as  indi- 
cating actual  malice  in  the  publications  subsequently  made.    Id. 

7. ffis  statement  ae  to  what  part  wan  and  what  was  not  true.]     The 

1)ropriety  of  allowing  the  plaintiff  to  state  what  parts  of  one  of  the  alleeed 
ibelous  articles  were  true  and  what  parts  were  untrue  is  doubtful,  but 
the  error,  if  any,  involved  in  permitting  him  to  do  so  is  not  such  as  will 
warrant  the  reversal  of  a  Judgment  in  his  favor.    Id, 

8. An  article  appearing  in  another  paper  to  afeet  the  etaiements  of 

a  reporter  thereof  on  the  trial,]  Upon  the  cross-examination  of  a  reporter  of 
another  paper,  the  New  York  World,  who  was  sworn  as  a  witness  for  the 
defendant,  an  article  written  bv  a  third  person  from  facts  furnished  by  the 
witness  and  published  in  the  r^ew  York  Worlds  relating  to  the  episode 
referred  to  in  the  alleged  libelous  articles,  may  properly  be  admitted  in  evi- 
dence for  the  purpose  of  affecting  the  story  which  the  witness  had  ffiven  on 
bis  examination  in  chief,  especially  where  it  appears  that  the  whole  of  the 
World  article  was  subsequently  printed  in  the  defendant's  newspaper  and 
was  a  part  of  the  defamatory  matter  alleged  in  the  complaint.    Id, 

9. Copies  of  reports  not  admissibie  where  the  originals  can  be  produced.] 

Where,  upon  the  examination  of  a  police  captain  as  a  witness  for  the  defend- 
ant, such  police  captain  refers  to  an  entry  in  a  book  containing  copies  of  the 
reports  made  by  the  witness  to  his  superior  officers,  the  entry  in  such  book 
should  not  be  admitted  in  evidence  when  it  appears  that  tbe  entry  was  not 
in  the  witness'  handwriting,  that  he  never  compared  it  with  the  original 
report  and  that  the  original  was  accessible  and  could  be  obtained  by  a  sub- 
poena.   Id, 

UOEKSS  —  Street  railway  company  in  New  York  city  —  a  lessee  is  not 
bound  to  pay  to  the  city  a  license  fee  for  each  car  run  prior  to  its  acceptance 
of  the  lease — effect  of  its  taking  the  demised  property  "subject  to  all 
debts  and  liabilities  of  "  the  lessor. 

City  of  New  York  v.  Third  Avenue  R.  R.  Co. 879 

See  Municipal  Corporatiom. 

Street  railway  company  in  New  York  city  —  what  company,  as 

lessee,  is  bound  to  pay  to  the  city  a  license  fee  for  each  car  run  —  the  lessor, 
not  running  cars,  is  not.    Crrr  of  New  York  v.  Sixth  Avsnub  R.  R.  Co.  .  967 
See  Municipal  Corporation. 
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Street  railway  company  in  New  York  city — what  company  is  not 

bound  to  pay  to  the  city  a  license  fee  for  each  car  run  by  it — its  successor  is 

not.    City  op  N.  Y.  v.  Twenty-third  Street  R.  Co 878 

See  Municipal  Corporation. 

Cabs  standing  in  front  of  hotels  (not  at  hack  stands)  in  the  city  of 

New  York  must  pay  a  license  fee  of  twenty -Ave  dollars  in  addition  to  the 

three  dollars  license  fee.    City  op  New  York  v.  Kebsinq 417 

See  Municipal  Corporation. 

liXEN  —  Of  a  manufaeturer  toho  is  not  required  to  make  delivery  before  payment 
—  tehen,  although  the  contract  t>  entiie,  the  lien  does  not  cover  the  product 
manufactured  Stfore  default  —  the  giving  of  credit  operatee  at  a  waiver  of  the 
lien.]  1.  A  mercantile  agency,  which  desired  to  publish  a  reference  book, 
entered  into  a  contract  with  a  printing  house,  by  which  the  latter  agreed  to 
set  the  type  for  the  book,  print  it  and  make  it  ready  for  binding.  The  con- 
tract fixed  the  price  to  be  paid  for  the  different  branches  of  the  work,  and 
stipulated  that  the  price  for  composition  should  include  ownership  of  the 
linotype  slugs,  composing  the  pages  and  electrotype  plates  of  such  pages, 
and  also  that  "  payments  will  be  made  weekly  corering  the  amount  of  work 
performed." 

Held,  that  the  contract  was  an  entire  one,  and  that,  as  it  did  not  require  the 
printing  bouse  to  make  deliyeries  thereunder  prior  to  receiving  payment, 
the  printing  house  had  an  artisan's  lien  upon  all  work  done  and  not  paid 
for  or  delivered; 

That,  in  the  event  of  the  mercantile  agency's  making  default  in  the  pay- 
ment of  the  weekly  installments,  the  printing  house  could  not  claim  a  lien 
upon  linotype  slugs  manufactured  and  paid  for  prior  to  the  default  which 
the  mercantile  agency  had  allowed  to  remain  in  the  possession  of  the 
printing  house  to  facilitate  the  making  of  corrections  in  sucn  slugs,  especially 
when  the  printing  house  made  a  charge  for  the  storage  of  such  slugs,  thus 
showing  that  its  possession  thereof  was  for  the  benefit  of  the  mercantile 
agency  and  not  under  a  claim  of  lien; 

That  the  acceptance  by  the  printing  house  of  notes.  In  payment  of  the 
weekly  installments  due  under  the  contract,  operated  (in  view  of  the  charge 
for  storage  of  the  linotype  slugs)  as  a  waiver  of  its  right  to  assert  a  lien 
upon  the  slufs  manufactured  durine  the  period  covered  by  the  extension  of 
credit  created  by  the  notes,  although  the  notes  were  not  paid. 

Blumbnbbrg  Press  v.  Mutual  Mer.  Agency 87 

2.  Fbredoeure  of  a   mechanic's  lien  —  tohen  a  personal  Judgment  is 

proper,]  A  personal  judgment  cannot  be  granted  in  an  action  to  foreclose 
a  mechanic's  lien  unless  the  plaintiff  succeeds  in  establishing  a  valid  lien. 

Cabtelli  v.  Trahan 472 

LIFE  INBUKANGB : 

See  Insurance. 

UMITATION  OF  ACTION—  W/iere  a  note  is  payable  **on  demand  afUr 
date  "  the  statute  begins  to  run  tlie  day  after  its  date,]  An  action  brought 
February  16,  1899,  to  recover  upon  a  promissory  note  dated  February  16. 
1893,  payable  **on  demand  after  date,  *  •  *  with  interest  at  9%  per 
annum,"  is  not  barred  by  the  Statute  of  Limitations,  first,  because  the  note 
did  not  become  due  or  payable  until  the  day  after  its  date;  and,  second, 
because  if  the  note  did  mature  on  the  day  of  its  date  the  makers  had  all  of 
that  day  in  which  to  make  payment  and  the  cause  of  action  did  not  accrue 
until  the  next  day.    Hardon  v.  Dixon 241 

UTTLB  T ALLS  — Contract  to  erect  a  school  building  in  the  eitv  of  Little 
Mi'lls  —  its  board  of  education  is  not  a  corporation  —  the  city  isluwle  on  con- 
tracts made  by  the  board — tohen  a  failure  to  obey  a  statutory  provision  as  to  con- 
trading  a  city  debt  is  not  avaiUme  to  the  city  as  a  dtfense  to  such  a  contract — 
nor  the  absence  of  the  formal  consent  of  the  architect  —  w?Mt  subletting  of  work  to 
be  done  under  a  dty  contract  does  not  violate  chapter  444  of  the  Laws  of  1897— 
waiver  of  an  architect's  certificate. 

See  OcoRR  &  Rugg  Co.  v.  City  of  Littlb  Falls 592 
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lEANDAMUS  —  TJie  exisUnee  of  a  remedy  by  action  makes  iU  granting  dis 
eretiofuvy.]  1.  V/hile  there  is  no  inflexible  rule  that  the  mere  existence  of  a 
remedy  by  action  will  defeat  an  application  for  a  writ  of  mandamus,  yet 
where  such  a  remedy  exists  the  application  for  a  mandamus  is  addressed  to 
the  sound  discretion  of  the  court. 

People  ex  rel.  Mubrat  c.  Lindbnthal 515 

2. Findings  or  short  decision,  where  an  issue  is  joined  upon  an  altematitt 

mandamusj]  Where  an  issue  of  fact,  Joined  upon  an  alternative  w^rit  of 
mandamus,  is  tried  before  a  judge  without  a  jury,  the  parties  having  waived 
a  jury  trial,  it  is  the  duty  of  the  trial  judge  to  nuike  and  file  findings  or  a 
short  decision.    Profit  ex  rel.  Havron  «.  Dalton 499 

8. Procedure  on  appeal  in  the  absence  thereof.']    Where,  on  an  appeal,  in 

such  a  case,  from  an  order  dismissing  the  writ,  it  appears  from  the  record 
that  the  trial  judge  omitted  to  make  the  requisite  findings  or  decision,  the 
Appellate  Division  will  remit  the  case  to  the  trial  judge  in  order  that  the 
findings  or  decision  may  be  made  nunc  pro  tunc.    Id, 

To  compel  a  superintendent  of  buildings  to  enforce  the  building  law 

—  the  owners  of  buildings  to  be  affected  thereby  are  necessary  parties- 
review  by  the  courts  of  the  superintendent's  approval  of  m!iterial8  used. 

People  ex  rel.  Cooke  «.  Stewart 181 

See  Municipal  Corporation. 

Municipal  corporation  —  unexplained  absence  of  a  member  of  the  fire 

department  of  New  York  city  —  what  must  be  shown  in  the  return  to  a  man- 
damus to  procure  his  reinstatement.    People  ex  rel.  Brennan  c.  Sturois.  151 
ike  Municipal  Corporation. 

XAKUFAOTTTBEB'S  LISN : 

ISee  Lien. 

KABINE  INSURANGB : 

See  Insurance. 

XABITIME  LA  W : 

See  Shipping. 

XABITIME  UEIT: 

See  Shipping. 

KASTEB  AND  SEBVANT  —  Services  of  a  commissioner  of  deeds, 
employed  by  the  city  of  New  York,  who  takes  afildavits  to  accounts  of 
employees  of  tiie  city  —  when  he  is  not  entitled  to  compensation,  beyond  his 

salary  from  tlie  city.     Bknjamin  «.  City  op  New  York 6*3 

See  Municipal  Cohpouation. 

Services  of  a  commissioner  of  deeds  employed  by  the  city  of  New 

York,  in  taking  affidavits  of  ciiy  in8i>ector8  —  a  waiver  of  the  right  to  com- 
pensation may  be  established  by  implication. 

HouuKE  p.  City  of  New  \  okk T2 

See  Municipal  Coupohation. 

Dis<^harge  of  a  servant  —  defense  that  it  was  for  good  cause  must  be 

pleaded  —  bill  of  particulars  thereof.     Spitz  p.  Heikze 317 

Sec  Pleading. 

AMumption  of  risk  by  the  servant. 

See  Negligence. 

KEASURE  OF  DAMAGES: 

See  Damages. 

XECHANIC'S  LIEN: 

See  Lien. 

XIKOB: 

See  Infant. 


Digitized  by 


Google 


INDEX.  685 


mSJOINBEB—  Of  parties. 
See  Party. 


MISBEPBESENTATION : 

See  False  Uepresentation. 

MITiaATION  —  Of  damages. 
Ste  Damages. 

PAGB. 

MORTGAGE— 7b  secure  a  note ^ when  it  does  not  require  the  payment 
of  attorney's  charges  —  an  oral  promise  to  pay  them  cannot  he  proved --taxable 
costs  as  a  measure  of  compensation.^  1.  Default  having  been  made  in  the 
payment  of  a  note  made  by  Max  Hart  to  the  order  of  Frieda  Hart  and  dis- 
counted bv  the  Bowery  Bank  of  New  York,  the  bank  placed  the  note  in  the 
hands  of  its  attorneys  who  brought  suit  thereon.  After  the  summons  and 
complaint  in  the  action  had  been  served  and  before  any  other  proceedings 
had  been  taken  therein.  Max  Hart  offered  to  pay  the  note  in  installments  and 
to  give  a  mortgage  to  secure  the  payment  thereof.  This  proposition  was 
accepted  and  a  mortgage  was  made  to  the  bank  requiring  the  mortgagor  to 
pay  the  note,  "together  with  all  the  costs  and  expenses  incurred  by  said 
party  of  the  second  part  in  a  certain  action  now  pending  in  the  Supreme 
Court  of  this  State,  wherein  said  partv  of  the  second  part  is  plaintiff  and  said 
Max  Hart  and  Frieda  Hart  are  defendants." 

After  the  execution  of  the  mortgage.  Hart  failed  to  pay  an  installment  due 
upon  the  note  and  judgment  was  entered  by  default  for  $474.40,  the  balance 
due  thereon.  Thereafter  the  attorneys  for  the  bank  rendered  a  bill  to  it  for 
$150  for  their  services  in  the  matter,  which  sum  was  a  fair  and  reasonable 
charge.  Subsequently  Max  Hart  paid  the  judgment  for  $474.49  and  received 
a  satisfaction  piece  thereof.  The  bank  then  brought  an  action  to  foreclose 
the  mortgage,  for  the  expense  of  $150  incurred  for  legal  services  and  attor- 
ney's fees  in  the  matter,  contending  that,  at  the  time  the  arrangement  to 
accept  the  mortgage  was  made.  Hart  agreed  to  pay  the  expense  that  might 
be  incurred  in  the  suit  and  the  attorney's  chnrgc  for  services  to  the  bank. 

Ueld,  that  the  mortgasrc  did  not.  by  its  terms,  include  the  charges  of  the 
attorneys  for  any  services  rendered  after  its  date,  and  that  the  verbal 
promises  of  Max  Hart  as  to  what  be  intended  to  pay  were  not  competent 
to  extend  the  obligation  of  the  mortgage; 

That,  as  it  did  not  appear  that  the  costs  and  expenses  incurred  by  the  bank 
prior  to  the  time  that  the  mortgage  was  executed  and  delivered  exceeded  the 
taxable  costs  included  in  the  judgment  entered  in  the  action  brought  upon 
the  note,  the  payment  of  that  judgment,  with  interest,  operated  to  satisfy 
the  mortgage     Bowery  Bank  v.  Hart 131 

2. Foreclosure  of —  a  plea  oftlie  pendency  of  another  auction  —  it  must  allege 

that  it  was  brought  unthout  leave  of  the  court/]  An  answer,  interposed  in  an 
action  to  foreclose  a  mortgage,  which  alleges  the  pendency  of  another  action 
between  the  parties  to  recover  the  mortgage  debt  is  demurrable,  unless  it  also 
alleges  that  the  action  which  it  pleads  in  bar  was  brought  without  leave  of 
the  court.    (Code  Civ.  Proc.  §  1628.)    Schieck  v.  Donohub 821 

3. Allegation  in  a  complaint  that  no  otiier  action  was  pending.]    An 

allegation  in  the  complaint  in  a  foreclosure  action.  "  that  no  other  action  has 
been  had  for  the  recovery  of  the  said  sum  secured  by  the  said  bond  and 
mortgage."  sufllciently  complies  with  that  provision  of  section  1629  of  the 
Code  of  Civil  Procedure  which  provides  that  the  complaint  **must  state 
whether  any  other  action  has  been  brought  to  recover  any  part  of  the  mort- 
gage debt."    Id, 

4. Sufficiency  of  a  tender  not  kept  good.]    A  tender  of  payment  of  the 

full  amount  due  upon  a  bond  and  mortgage  constitutes  a  good  defense  to 
an  action  to  foreclose  the  mortgage,  although  the  tenaer  is  not  kept 
good. 

A  plea  of  tender,  contained  in  the  answer  interposed  in  such  an  action, 
will  be  sustained  although  it  is  not  averred  that  the  tender  has  been  kept 
good  and  no  offer  is  made  to  pay  the  money  into  court.    Id, 

5. SucJi  tender  will  not  sustain  a  claim  to  hate  a  mortgage  annulled.] 

This  doctrine  proceeds  upon  the  ground  that  the  tender  discharges  the  lien  or 
the  mortgage,  but  not  the  mortgage  debt     Consequently,  where  a  mort- 
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gagor,  who  has  made  such  a  tender,  seeks  to  hare  the  mortgage  canceled 
and  discharged  of  record,  he  will  not  be  jmnted  such  relief  until  he  pays 
the  mortgage  or  brings  the  amount  thereof  into  court    Id. 

6. When  it  tnU  present  an  election  to  declare  the  principal  mm  due.] 

Where  a  mortgage  contains  a  provision  that  the  whole  of  ^e  principal 
sum  should  become  due  at  the  option  of  the  mortgagee,  after  default  in  the 
payment  of  interest  for  thirty  clays,  and  the  mortgagee,  acting  under  this 
clause,  elects  to  declare  the  principal  sum  due  and  brings  an  action  to  fore- 
close the  mortgage,  an  answer  interposed  in  such  action  which  aUeges  that 
the  defendant  duly  tendered  to  the  plaintiif  the  full  amount  of  interest  due 
him  in  cash,  personally,  and  that  said  plaintifF  deliberately  and  willfully 
refused  to  accept  the  same,  and  further  that  the  defendant  made  a  tender 
within  the  lime  prescribed  for  the  payment  of  the  interest  and  has  ever 
since  been  ready  and  willing  to  pay  the  same,  is  not  demurrable,  as  the  aver- 
ments, if  true,  prevented  an  exercise  by  the  plaintiff  of  his  option  to  treat 
the  whole  of  the  principal  sum  as  due  and  payable.    Id. 

Trust—  created  by  the  assignment  of  mortgages  to  protect  a  vendor 

who  has  conveyed  with  warranty  a  part  of  the  mortgaged  premises  —  a  sub- 
sequent assignment  by  the  administrator  of  the  mortgagee  aces  not  terminate 
the  trust  —  Uie  assignee  cannot  foreclose  the  mortgages  to  the  prejudice  of 

such  vendor  —  rights  of  the  latter's  vendees.    Richtmteb  v.  Lashkil 574 

See  Tbust. 

Land  set  off  in  a  partition  suit  "  as  appurtenant "  to  each  of  two  other 

lots — rights  of  the  owners  of  such  two  lots  therein  —  the  right  passes  under 
a  mortgage  of  a  lot  "  together  with  the  appurtenances/' 

PijTHAM  f>.  Putnam 554 

See  Pabtitioit. 

Attachment  —  a  bond  and  mortgage  must  be  taken  into  the  actual  cus- 
tody of  the  sheriff.    Fisrb  v.  Pabkk 4S2 

See  Attachmbnt. 

XOnOK  AND  OBDXB—  Beading  in  eupport  of  a  motion  an  affidavit  not 
eerved  on  the  adverse  party,  condemned. 

See  Chapcis  c.  Long 273 

Denial  of  a  motion  for  a  nantuit,  how  reviewed. 

See  Bbaueb  v.  Oceanic  Steam  Navigation  Co 407 

Motion  for  a  new  trial. 

See  New  Tbial. 

MULTIFABIOXnSNESS  —  A  demurrer  on  the  ground  of  multifariouenem  ii 
not  authoriici  by  the  Code  of  Civil  Procedure. 
See  Pleading. 

XUHIdPAIi  OOiRPOBJLTlOJX  —  Dockage  rights  in  New  York  dty-^epe- 
ciflc  performance  of  a  contract  by  the  city  to  purehaee  them  —  dtfente  that  the 
party  agreeing  to  sell  had  no  interest  —  construction  of  a  reherwUion  in  a  grant  by 
the  City  of  New  York  of  land  and  dockage  rights — an  exception  therrfrom 
implies  that  an  estate  passed  thereunder  —  exception  void  Jor  uncertainty  — 
wfiat  is  an  exercise  of  a  reserved  right  precluding  further  action  —  tffect  of 
the  city's  consent  to  tM  construction  and  urn  of  a  pier — proviso  in  a  lease  as 
to  the  city's  action — prescriptive  right  —  application  of  **  Sinking  Fund 
Ordimince" — power  of  the  common  council  to  grant  —  trnp^M  consent  from 
the  city.]  1.  In  1817  Henry  Rutgers  owned  land  in  the  city  of  New  York 
adjoining  the  East  river  f<ir  the  two  blocks  from  Rutgers  street  to  Clinton 
street,  extending  (high-water  mark  being  for  the  most  part  above  Water 
street)  to  the  northerly  line  of  Water  street.  May  1, 1817,  the  city,  pursu- 
ant to  the  authority  of  chapter  86  of  the  Revised  Laws  of  1818,  granted  to 
him  the  land  to  be  '*  gained  out  of  the  East  River"  bounded  northerly  by  the 
south  side  of  Water  street,  easterly  by  the  west  side  of  Clinton  street,  south- 
erly by  the  northerly  side  of  South  street  and  westerly  by  the  east  side  of 
Rutgers  slip,  excepting  so  much  as  would  be  necessary  to  extend  Jefferson 
street,  which  lay  between  Rutgers  street  and  Clinton  street,  to  South  street. 
Rutgers  covenanted  to  build  "wharves  or  streets"  adjoining  said  prem- 
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ises  and  keep  the  same  in  repair,  and  that  they  should  be  "  public  streets 
or  highways,"  and  also,  when  so  required,  to  fill  and  construct  Water 
and  South  streets  and  to  extend  Clinton,  Jeiferson  and  Rutgers  streets 
from  Water  to  South  street. 

The  grantor  covenanted  that  the  grantee  "shall  and  lawfully  may,  from 
time  to  time,  and  at  all  times  forever  hereafter  fully  have,  enjoy,  take  and 
bold  to  his  and  tbdr  own  proper  use,  all  manner  of  wharfage,  cranage, 
advantages  and  emoluments  growing  or  accruing  by  or  from  that  part  of 
the  said  wharf  or  street  called  South  Street,  which  lies  opposite  to  the  hereby 
granted  premises  and  fronting  on  the  East  River,  excepting  and  reserving 
nevertheless  so  much  of  the  said  wharfage,  cranage,  advantages  and  emolu- 
ments as  may  accrue  from  so  much  of  South  Street  as  may  be  hereafter  appro- 
priated by  the  said  parties  of  the  first  (part)  for  the  purpose  of  forming  and 
making  a  public  sl^  or  basin  after  the  said  public  slip  or  basin  shall  be 
formed  and  made." 

In  1831  a  committee  appointed  by  the  common  council  of  the  city  of  New 
York  to  investigate  the  matter  of  dock  facilities  along  the  East  river  pre- 
sented a  report  advocating  the  formation  of  a  **  basin  or  slip"  by  the  con- 
struction of  two  piers,  one  at  the  foot  of  Clinton  street  and  the  other  about 
eighty  feet  westerly  toward  Jefferson  street.  The  resolution,  recommended 
to  carry  out  the  report,  was  adopted. 

May  1,  1832,  the  executors  of  Rutgers  conveyed  to  Henry  W.  Bool  a  por- 
tion of  the  lands  abutting  on  South  street  At  that  time  the  lots  had  not 
been  filled  in  and  the  conveyance  was  made  expressly  subject  to  the  excep- 
tion or  reservation  and  other  covenants  contained  in  the  deed  to  Rutgers. 
Subsequently  Bool  and  the  other  proprietors  constructed,  at  their  own 
expense,  pursuant  to  a  resolution  of  tiie  common  council,  a  bulkhead  on 
the  south  line  of  South  street  from  Rutgers  street  to  Clinton  street  and  filled 
up  the  water  lots  agreeably  to  the  Rutgers  grant. 

The  westerly  pier  of  the  proposed  slip  was  not  built  at  the  point  originally 
contemplated,  but  was  built  at  the  foot  of  Jefferson  street.  In  1888  the  city 
constructed  another  pier  180  feet  long  at  the  easterly  side  of  Rutgers  slip. 
In  1844  the  "  Sinking  Fund  Ordinance"  was  adopted,  vesting  the  makine  of 
grants  of  land  under  water  in  "the  Commissioners  of  the  Sinking  Funa  of 
the  city  of  New  York  "  and  prohibiting  the  construction  of  bulkheads  and 
piers  under  such  grants  except  with  the  consent  of  the  common  council.  In 
1847  or  thereabouts,  a  resolution  was  passed  providing  for  the  construction 
of  a  pier  800  feet  long  midway  between  Jefferson  and  Rutgers  streets,  which 
mer.  known  as  pier  45  (old  number),  was  subsequently  built.  June  19, 1848, 
William  and  Thomas  Dennistoun  acquired,  through  certain  mesne  convey- 
ances, the  premises  previously  conveyed  to  Bool,  together  with  the  wharf- 
age rights.  Such  conveyances  were  made  by  express  stipulations  therein 
subject  to  the  conditions  of  the  Rutgers  grant.  In  1849  William  and  Thomas 
Dennistoun  constructed,  at  their  own  expense,  pursuant  to  a  resolution  of  the 
common  council,  a  pier  800  feet  long  in  front  of  their  premises,  which  pier  is 
known  as  pier  47  (old  number),  East  river. 

At  the  time  this  pier  was  constructed  the  title  of  the  city  to  the  land  under 
the  water  of  the  East  river  only  extended  to  a  line  drawn  400  feet  from  low- 
water  mark.  This  line  intersected  pier  47  at  about  the  middle.  Pursuant 
to  authority  conferred  by  section  6  of  chapter  574  of  the  Laws  of  1871,  the 
Commissioners  of  the  Land  Office  granted  to  the  city  the  land  under  water 
to  an  exterior  line  passing  beyond  the  pier  in  question. 

Since  1849  the  Dennistouns  and  their  successors  in  interest  have  had  pos- 
session of  the  pier  and  bulkhead  and  have  received  the  wharfage  therefrom, 
have  kept  it  in  repair  and  have  paid  taxes  thereon.    It  does  not  appear 
whether  or  not  the  commissioners  of  the  sinking  fund  took  any  action  with  . 
reference  to  the  construction  of  such  pier. 

In  1871  a  plan  for  the  improvement  of  the  East  river  water  front  was 
adopted.  This  plan  was  not  carried  out,  but  an  amended  plan  was  adopted 
in  1898  which  provided  for  the  construction  opposite  the  premises  included 
in  the  Rutgers  grant  of  four  piers  over  450  feet  lone. 

At  the  time  of  the  adoption  of  the  amended  plan  Mary  Bell  had  succeeded 
to  the  Dennistouns'  title  under  instruments  which  were  not  made  subject  to 
the  Rutgers  grant.  January  4.  1900.  the  said  Mary  Bell  entered  into  an 
agreement  with  the  department  of  docks  of  the  city  of  New  York,  by  which 
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she  agreed  to  convey  to  the  citr  of  New  York  for  a  specified  sum  "  good  title 
to  the  several  rights,  titles  ana  interests  in  and  to  the  said  wharfage  rights, 
etc.,  appurtenant  to  one  hundred  and  twenty  feet  (120)  of  bulkhead  and  to 
said  Pier  old  No.  47,  Bust  River,  with  the  rights  to  the  lands  under  water 
and  riparian  and  other  rights,  if  any,  in  front  thereof  and  connected  there- 
with not  now  owned  bv  the  city  of  New  York  or  by  the  People  of  the  State 
of  New  York."  The  city  subsequently  refused  to  perform  this  agreement 
upon  the  ground  that  under  the  grant  from  the  city  of  New  York  to  Rutgers 
it  was  entitled  to  the  possession  of  the  premises  for  the  purpose  of  a  '*  public 
basin,"  viz.,  the  purpose  contemplated  by  the  plan  of  improvement. 

In  a  proceeding  instituted  by  Mary  Bell  to  compel  the  specific  perform- 
ance of  the  Agreement  of  January  4,  1900, 

Held,  without  examining  into  the  validity  or  extent  of  Bell's  title,  that, 
as  she  was  in  possession  of  the  premises  and  asserted  title,  rights  and  interests 
therein  under  a  claim  which  was  more  than  colorable,  there  was  a  sufficient 
consideration  to  support  the  city's  agreement  and  that  it  should  be  required 
to  specitically  perform  such  agreement; 

That  it  would  be  unreasonable  to  construe  the  exception  or  reservation 
in  the  Rutgers  grant  as  giving  the  city  the  right  to  appropriate,  for  a  public 
slip  or  basin,  the  entire  bulkhead  opposite  the  two  blocks  originally  owned  by 
Rutgers; 

That  if  the  city  based  its  claim  upon  an  exception  from  the  grant  this 
would  necessarily  imply  that  some  estate  was  granted  to  Rutgers,  for  other- 
wise the  exception  would  be  repugnant  to  the  ^nt; 

That,  construed  as  an  exception,  such  exception  would  be  void  for  uncer- 
tainty as  it  covered  nothing  then  in  existence  or  capable  of  being  iden- 
tified or  omitted  from  the  conveyance; 

That  the  proper  construction  of  the  reservation  contained  in  the  grant  to 
Rutgers  required  the  city  to  exercise  its  alleged  rights  thereunder  before 
reouirine  the  abutting  owners  to  construct  the  wharf  and  piers; 

That  the  action  of  the  city  in  1881  in  decidins^  to  construct  the  two  piers 
then  contemplated  was  an  exercise  of  its  reserved  rights  and  an  abandonment 
of  any  right  to  locate  a  public  slip  or  basin  at  that  point; 

That,  having  consented  to  the  construction  of  pier  47  and  acquiesced  in 
its  use  for  a  period  of  fifty  years,  it  was  not  competent  for  the  city  to  appro- 
priate it  for  a  public  slip; 

That  the  fact  that  a  lease  executed  bv  Bool's  executors,  February  1, 1841. 
contained  a  provision  for  a  reduction  of  the  rent  in  case  the  city  should  take 
the  bulkhead  for  public  use  was  not  inconsistent  with  the  above  construc- 
tion of  the  Rutffers  ffrant; 

That  the  sinking  fund  ordinance  did  not  apply  to  that  portion  of  pier  47 
which  was  constructed  beyond  the  400- foot  mark,  and  that  the  common 
council  of  the  city  had  the  right,  under  chapter  86  of  the  Revised  Laws  of 
1813,  to  grant  not  only  the  citv's  consent  to  the  construction  of  this  part  of 
the  pier,  but  the  consent  of  the  State  as  well; 

That,  as  this  portion  of  the  pier  had  been  constructed  and  used  under  a 
claim  of  right  for  more  than  twenty  years  before  the  city  obtained  title 
to  the  land  beyond  the  400- foot  line,  the  plaintiif  had  acquired  a  prescriptive 
right  to  maintain  this  part  of  the  pier  and  to  access  thereto  over  the  waters  of 
the  State; 

That  the  pier  in  question,  having  been  constructed  by  the  abutting  owner, 
with  the  consent  of  the  common  council,  the  sinking  fund  ordinance  did  not 
apply  to  any  portion  thereof; 

That,  if  the  sinking  fund  ordinance  did  apply  to  the  pier  in  question,  the 
consent  of  the  common  council  should  be  regaraed  as  having  been  given  in 
conformity  to,  and  in  compliance  with,  the  sinking  fund  ordinance,  and  not  as 
a  recognition  of  any  superior  title  in  the  city.    BsiiL  v.  Citt  of  New  Yobk.  487 

2. Street  railxoay  company  in  New  York  city  —  nokat  company ^  m  lesaee, 

is  bound  to  pay  to  the  city  a  license  fee  for  each  car  run  ^  the  lessor,  not  run- 
ning cars,  is  Tiot.]  The  complaint  in  an  action  brought  by  the  city  of  New 
York  against  the  Sixth  Avenue  Railroad  Ck)mpany.  the  Houston,  West  Street 
and  Pavonia  Ferry  Railroad  Company  and  the  Metropolitan  Street  Railway 
Company,  iJlegea  that,  prior  to  the  incorporation  of  the  Sixth  Avenue  Rail- 
road Company,  a  contract  was  entered  into  between  the  city  of  New  York 
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and  the  incorporators  or  assignors  of  that  railroad  company  which  provided 
that  *'each  of  said  passenger  cars  to  be  used  on  said  roads  shall  be  annually 
licensed  by  the  Mayor;  and  there  shall  be  paid  annually  for  such  licenses 
such  sum  as  the  Common  Council  shall  hereafter  determine; "  that  this  con- 
tract was  confirmed  by  the  charter  of  the  railroad  company,  and  that  on 
December  81,  1858,  the  common  council  of  the  city  of  New  York  adopted  an 
ordinance  proYiding,  "  Each  and  every  passenger  railroad  car  running  in  the 
City  of  New  York  below  125th  street,  shall  pay  into  the  city  treasury  the 
sum  of  fifty  dollars,  annually,  for  a  license." 

The  complaint  further  alleged  that  on  February  1,  1892,  the  Sixth  Avenue 
Railroad  Company  leased  its  lines  to  the  Houston,  West  Street  and  Pavonia 
Ferry  Railroad  Company,  and  that  on  December  12,  1898,  the  Houston,  West 
Street  and  Pavonia  Ferry  Railroad  Company  was  consolidated  with  the  Metro- 
politan Street  Railway  Company,  and  that  the  latter  railroad  company  had 
ever  since  operated  the  lines  of  the  Sixth  Avenue  Railroad  Company. 

This  action  was  brought  to  recover  license  fees  for  the  cars  operated  upon 
the  lines  of  the  Sixth  Avenue  Railroad  Company  from  1895  to  1899  inclusive. 

Held,  that  the  obligation  of  the  Sixth  Avenue  Railroad  Company  to  pay  a 
license  fee  for  each  car  used  upon  its  road  terminated  when  it  leased  its  road 
and  franchise  to  the  Houston,  West  Street  and  Pavonia  Ferry  Railroad 
Company; 

That  when  the  Houston,  West  Street  and  Pavonia  Ferry  Railroad  Com- 
pany became  merged  in  the  Metropolitan  Street  Railway  Company,  the  latter 
•company  assumed  the  former  company's  liability  for  the  payment  of  the 
license  fees  in  question; 

That  the  only  cause  of  action  alleged  in  the  complaint  was  a  cause  of 
action  against  the  Metropolitan  Street  Railway  Company  for  the  license  fees 
for  the  cars  actually  used  by  that  company  in  the  operation  of  the  lines  of 
the  Sixth  Avenue  Railroad  Company; 

That,  consequently,  the  complaint  was  not  demurrable  on  the  ground  that 
causes  of  action  were  improperly  united  therein,  but  that  it  was  demurrable 
as  to  the  Sixth  Avenue  Railroad  Company  and  the  Houston,  West  Street  and 
Pavonia  Ferry  Railroad  Company  on  the  ground  that  it  did  not  state  a  cause 
of  action  against  those  railroad  companies; 

That  the  complaint,  however,  stated  a  cause  of  action  as  to  the  Metro- 
politan Street  Railway  Company  and  was  not  demurrable  as  to  that  com- 
pany.   City  op  New  York  «.  Sixth  Avbnuk  R.  R.  Co 867 

8. Street  railway  company  in  New  York  city  —  a  leeeee  is  not  bound  to 

pay  to  the  city  a  license  fee  for  each  car  run  prior  to  its  acceptance  of  the 
lease  —  ejfect  of  its  taking  the  demised  property  **sutject  to  aU  debts  and  liabili» 
ties  of"  the  lessor.]  The  complaint  in  an  action  brought  by  the  city  of  New 
York  against  the  Third  Avenue  Railroad  Company  and  the  Metropolitan 
Street  Railway  Company  alleged  that  the  erant  made  by  the  mayor,  alder- 
men and  commonalty  of  the  city  of  New  York  to  the  incorporators  of  the 
Third  Avenue  Railroad  Company,  pursuant  to  which  the  railroad  company 
was  organized,  provided  that  the  incorporators  of  the  railroad  company 
"  shall  pay,  from  the  date  of  opening  the  said  railroad,  the  annual  license  fee 
for  each  car  now  allowed  by  law  and  shall  have  licenses  accordingly,"  and 
that  this  grant  was  confirmed  by  the  statute  under  which  the  railroad  com- 
panv  was  organized  (Laws  of  1854,  chap.  140,  §  8);  that  prior  to  the  year 
1894  the  Third  Avenue  Railroad  Company  duly  paid  the  annual  license  fees 
for  its  cars,  but  had  neglected  to  do  so  since  that  time;  that  on  April  3, 1900, 
the  Third  Avenue  Railroad  Company  leased  its  roads  to  the  Metropolitan 
Street  Railway  Company  "  subject  to  all  debts  and  liabilities  of  the  parties 
of  the  first  part"  (the  lessor);  that  the  lease  contained  an  agreement  on  the 
part  of  the  lessee  to  "  pay,  satisfy  and  discharge  all  municipal,  county, 
state  or  government  taxes  and  assessments,  license  fees  or  other  charges  of 
any  description  whatever  which  during  the  term  hereby  granted  may  be 
imposed  upon  the  property  herebv  demised,  or  any  part  thereof,  or  upon 
any  additions  or  extensions  thereof." 

The  action  was  brought  to  recover  license  fees  for  the  cars  operated  by 
the  Third  Avenue  Railroad  Company  upon  its  lines  during  the  years  1894  to 
1899,  inclusive. 

App.  Div.— Vol.  LXXVIL        44 
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HM^  that  the  comphiint  did  not  state  a  cause  of  action  against  the  Metro- 
politan Street  Railway  Coini>any ; 

That,  as  the  Metropolitan  Street  Railway  Company  simply  accepted  a 
demise  of  the  property  of  the  Third  Avenue  Railroad  Company,  "subject 
to  all  debto  and  liabilities  "  of  the  Third  Avenue  Railroad  Company,  and  did 
not  agree  to  pay  the  existing  debts  and  liabilities  of  that  company,  and  as 
the  Third  Avenue  Railroact  Company  was  still  an  existing  corporation, 
liable  for  its  debts  and  oblipitions,  the  Metropolitan  Street  Railway  Com- 
pany was  not  liable  for  the  license  fees  accruing  prior  to  the  execution  of 
the  lease; 

That  the  provision  in  the  lease  requiring  the  lessee  to  "  pay,  satisfy  and 
discharge  aU  municipal,  county,  state  or  government  taxes  and  assessments, 
license  fees  or  other  charges  of  any  descnption  whatever  which  during  the 
term  hereby  granted  may  be  imposed  upon  the  propertv  hereby  demised, 
or  anv  part  thereof,"  rendered  the  lessee  company  liable  for  all  license  fees 
accruing  after  the  execution  and  delivery  of  the  lease,  but  did  not  relate  to 
license  fees  which  had  accrued  prior  to  the  execution  thereof. 

City  of  New  York  d.  Third  Ave.  R.  R.  Co 879 

4. Street  railway  company  in  New  York  city  —  what  company  U  not 

hound  to  pay  to  the  city  a  license  fee  for  each  car  run  by  i/.]  The  ordinance  of 
the  city  of  New  York,  passed  December  81, 1858,  pmvidinff  that  every  pas- 
senger railroad  car  running  in  the  city  of  New  York  below  One  Hundred  and 
Twenty-fifth  street  shall  pay  into  the  city  treasury  an  annual  license  fee  of 
fifty  dollars  was  not  binding  upon  the  Twenty-third  Street  Railway  Com- 
pany, which  was  incorporate  in  1872,  and  which  was  not  required,  either  by 
the  terms  of  its  charter  or  by  any  agreement  with  the  city,  to  pay  the 
license  fee.    Citt  of  N.  Y.  v.  Twenty-third  Street  R.  Co 873 

6. lie  iuceeseor  is  not  A    The  ordinance  not  having  been  binding  upon 

the  Twenty-third  Street  Railway  Company,  the  Metropolitan  Street  &ilway 
Company,  which  acquired  the  property  and  franchise  of  the  Twenty -thiid 
Street  Railway  Company,  cannot  be  required  to  pay  a  license  fee  upon  the 
cars  operated  on  the  lines  formerly  operated  by  the  Twenty-third  Street 
Railway  Company.    Id. 

6. Aeeeetm&nt  for  the  eoet  of  altering  the  grade  of  a  railroad — until 

the  eommieeioners  decide  that  eome  part  thereof  is  to  be  assessed  upon  the  prop- 
erty of  individuals  the  latter  are  not  entitled  to  review  the  validity  of  the  oom- 
mimonenf  appointment.]  Chapter  889  of  the  Laws  of  1892,  as  amended, 
authorizes  the  elevation  of  the  New  York  and  Harlem  railroad  between  One 
Hundred  and  Sixth  street  and  the  Harlem  river  in  the  city  of  New  York, 
and  provides  that  the  expense  of  the  improvement  shall  be  liomeby  the  New 
York  and  Harlem  Railroad  Company  and  its  lessee,  the  New  York  Central 
and  Hudson  River  Railroad  Company,  and  the  city  of  New  York  in  equal 
proportions;  that,  upon  the  completion  of  the  work  and  payment  of  the  city^s 
diare  of  the  cost  thereof,  commissioners  of  assessment  shall  be  appointed  who 
shall  view  the  improvement,  fix  the  area  of  assessment,  and  assess  all  or  part 
of  the  expense  of  the  improvement  upon  the  premises  included  in  the  area 
of  assessment,  or  upon  the  city  of  New  York.  The  statute  does  not  pro- 
vide that  the  property  owners  shall  have  notice  of  the  proceedings  before  the 
commissioners,  but  does  provide  that  Xhe  owners  of  property  assessed  may 
object  to  the  assessment  after  the  commissioners  have  made  their  report 
and  shall  be  heard  by  the  commissioners  upon  such  objections. 

Eield,  that,  until  the  commissioners  had  determined  to  assess  the  cost  of 
the  improvement  upon  specific  property,  no  one  was  aggrieved  by  their 
appointment,  and  that,  consequently,  an  owner  of  property  situated  within 
the  possible  area  of  assessment  could  not  prosecute  an  appeal  from  the  order 
appointing  them.    Matter  of  City  of  New  York 185 

7. Constitutionality  of  such  an  assessment,]  Oucere,  whether  the  Legis- 
lature had  authority  to  provide  that  the  expense  of  raising  the  grade  of  the 
redlroad,  which  was  apparently  incurred  in  order  to  enable  the  railroad  com- 
panies to  comply  with  the  United  States  statute  requiring  them  to  elevate 
their  bridge  across  the  Harlem  river,  should  be  asse^ed  in  whole  or  in  part 
upon  the  specific  property  claimed  to  have  been  benefited.    Id. 
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8. Fe69  of  cmamimoners  of  estimate  and  asiessment  in  the  city  of  New 

York.]  Section  998  of  the  Greater  New  York  charter  (Laws  of  1897,  chap. 
878»  as  amd.  by  Laws  of  1901,  chap.  466),  relative  to  the  taxation  of  the 
costs,  fees  and  expenses  of  the  commissioners  of  estimate  and  assessment 
appointed  in  a  condemnation  proceeding  instituted  by  the  cit^  of  New  York, 
contemplates  that  the  commissioners  snail  submit  proofs  from  which  the 
court  may  be  able  to  see  that  the  number  of  days  charged  for  by  the  commis- 
sioners were  necessarily  devoted  to  the  proceeding. 

Mattes  of  City  of  New  York 438 

9. What  proof  as  to  the  number  ofdtvye  eoneumed  must  be  furnished.] 

Affidavits  made  by  each  of  the  commissioners,  stating,  in  general  terms, 
that  they  had  performed  and  discharged  all  of  their  duties  as  such  commis- 
sioners, and  had  been  employed  a  specified  number  of  days  and  would  be 
engaged  two  more  days  in  making  a  final  report,  which  affidavits  are  sup- 
plemented by  an  affidavit  made  by  an  employee  of  the  corporation  counsel 
havinff  charge  of  the  books  and  accounts  of  the  proceeding,  who  deposes 
that  the  expenses  of  the  proceeding,  other  than  the  charges  of  the  commis- 
sioners, are  a  certain  sum  and  that  the  bill  of  costs  of  the  commissioners  is 
in  all  particulars  correct,  do  not  constitute  such  proof  of  the  justice  of  the 
charges  as  the  section  requires.    Id. 

10. Charges  for  meetinas  at  tohieh  nothing  is  done.]    The  commissioners 

appointed  in  such  a  proceeding  are  not  entitled  to  charge  fees  for  attendinj^ 
meetings  at  which  nothing  is  done  or  which  are  unnecessarily  adjourned, 
even  though  the  failure  to  do  anything  and  the  unnecessary  adjournments 
are  due  to  the  action  of  the  corporation  counseL    Id, 

11.  Cabs  standing  in  front  of  hotels  {not  at  hack  stands)  in  the  city  of 

New  York  must  pay  a  license  fee  of  twenty-five  dollars  in  addition  to  the  three 
dollars  license  fee.]  Livery  stable  keepers,  doing  business  in  the  city  of 
New  York,  who  make  an  agreement  with  the  proprietor  of  a  hotel  in  that 
city  to  supply  carriages  or  cabs  to  that  hotel  ana  who,  with  the  written  con- 
sent of  such  proprietor,  but  without  the  consent  of  the  city,  keep  a  number 
of  cabs  standing  in  front  of  the  hotel  awaiting  passengers,  must,  in  addition 
to  the  license  fee  of  three  dollars  imposed  on  special  hacks  by  sections  450 
and  457  of  the  revised  ordinances  of  the  city  of  New  York,  pay  for  each  of 
such  cabs  the  additional  fee  of  twenty-five  dollars,  imposed  pursuant  to  sec- 
tions 12  and  13  of  the  ordinance  approved  May  22,  1899,  upon  hacks  using, 
with  the  written  consent  of  the  owner  or  lessee  of  the  abutting  premises,  a 
public  street  as  a  private  hack  stand. 

The  enactment  of  the  ordinance  of  May  22.  1899,  was  within  the  power 
of  the  municipal  legislature.    City  of  New  York  v.  Reesing 417 

12.  Mandamus  to  compel  a  superintendent  of  buildings  to  ertforce  the 

building  law  —  the  owners  of  buildings  to  be  affected  thereby  are  necessary 
parties.]  A  writ  of  mandamus  to  compel  the  superintendent  of  buildings  of 
the  borouffh  of  Manhattan  to  take  such  action  as  may  be  necessary  to  pre- 
vent an  alleged  violation  of  section  105  of  the  Building  Code,  in  the  con- 
struction of  three  new  buildings,  which  have  at  the  time  been  substantially 
completed  or  are  in  the  process  of  construction,  will  not  be  issued  where 
it  appears  that  the  action  which  it  is  asked  that  the  superintendent  of 
buildings  be  compelled  to  take  will  involve  the  destruction  of  the  build- 
ings to  a  greater  or  less  extent,  and  that  the  owners  of  the  buildings 
have  not  been  made  parties  to  the  proceedings. 

People  ex  rel.  Cooke  v.  Stewart 181 

13.  Beview  by  the  courts  of  the  superintendent's  approval  of  materials 

used.]  Quatre,  whether,  if  it  appears  that  the  superintendent  of  buildings 
approved  of  the  materials  used  in  the  construction  of  the  buildings  in  ques- 
tion, his  action  in  the  premises  can  be  reviewed  bv  the  court,  and  also 
whether,  if  his  action  is  reviewable  by  the  court,  a  citizen  and  resident  of 
the  borough  in  which  the  buildings  are  erected  may  institute  the  proceed- 
ing to  review  the  superintendent's  action.    Id, 

14.  Contract  with  a  municipality  —  an  architect* s  ceitifieate  required 

thereby  must  be  produ/sed  or  an  excuse  pleaded  for  not  doing  so.]  Where  a  con- 
tract, made  between  the  commissioners  of  the  department  of  public  parks 
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Id  the  city  of  New  York  and  a  building  contractor,  expressly  provides  that 
the  furnishing  of  an  architect's  certificate  shall  be  a  condition  precedent  to 
the  contractor's  right  to  receive  payment  for  anv  part  of  the  work,  if  the 
contractor  brings  an  action  to  recover  a  balance  due  under  the  contract  upon 
the  claim  that  he  has  made  complete  performance  thereof,  and  does  not  pro> 
duce  the  architect's  certificate,  he  cannot  recover  upon  the  theory  that  the 
architect  unreasonablv  refused  to  grant  such  certificate,  unless  he  alleges 
that  fact  in  his  complaint.    Dwyeu  v.  The  Mayob  of  New  York 224 

15. Rightt  of  the  eontraetor  where  tlie  dty  eompletes  the  work  at  leu  than 

the  contract  price.]  Where  it  appears  that  the  work  was  taken  from  the  con- 
tractor and  completed  by  the  city  pursuant  to  a  notice  given  under  the  con- 
tract, and  that  the  cost  of  such  completion  was  considerably  less  than  the 
balance  unpaid  upon  the  contract  price,  the  contractor  may,  if  he  so  elects^ 
recover  such  balance  without  regard  to  the  architect's  certificate.     Id. 

16.  SpeeificaiioTis  requiring  tlie  conetruction  of  a  toatet  tight  fine  —  the 

contractor  doee  not  guarantee  the  effleieney  of  the  epecijieatione  to  secure  thai 
reeult.]  Where  the  plans  and  specifications  furnished  pursuant  to  the  con- 
tract specify  tbe  manner  in  which  an  underground  flue  shall  be  constructed, 
and  provide  that  such  fine  shall  be  rendered  thoroughly  watertight,  the 
measure  of  the  contractor's  liability  is  to  make  the  flue  watertight  so  far  as 
a  construction  in  accordance  with  the  plans  and  specifications  will  produce 
that  result,  but  he  does  not  guarantee  the  efficiency  of  the  plans  and  spedfi- 
catioos  in  that  regard.    Jd. 

17.  Right  to  cJiange  the  spedfleations.}  If  the  flue,  after  being  con- 
structed in  accordance  with  the  original  plans  and  specifications,  is  found 
not  to  be  watertight,  a  clause  of  the  specifications  providing,  "  Such  details 
on  a  large  scale  or  full  size  as  inav  be  necessary  to  more  fully  explain  the 

general  drawings  will  be  furnished  to  the  contractor  at  the  proper  time 
urinff  the  progress  of  the  work.     »    *    ♦ 

*'  The  various  drawings  and  this  specification  are  intended  to  cover  a  com- 
plete and  first  class  job  in  ever^  respect.  Anything  omitted  in  this  specifi- 
cation and  shown  on  the  drawings,  or  vice  terea,  is  to  be  done  by  the  con- 
tractor without  extra  charge  or  expense,"  does  not  authorize  the  architect  to 
alter  the  plans  and  specifications  for  the  fine  and  reouire  the  contractor  to 
reconstruct  it  in  accordance  with  the  altered  plans  ana  specifications  without 
extra  charge.    Id. 

18.  Claim  for  extra  work  enforced.]    A  provision  in  the  contract  that 

the  contractor  should  make  no  claim  for  extra  work,  unless  the  same  was 
agreed  upon  between  the  parties  in  writing,  will  not  prevent  the  contractor 
from  recovering  lor  the  work  performed  by  him  in  reconstructing  the  flue 
pursuant  to  the  directions  of  the  architect  and  the  board  of  park  com- 
missioners, as  such  provision  related  to  work  concededly  not  within  the  con- 
tract, and  did  not  apply  to  changes  and  alterations  in  the  work  intended  to 
be  covered  by  the  agreement. 

£ven  if  it  should  appear  that  the  reconstruction  of  the  flue  was  extra  work 
within  the  meaning  of  the  provision  in  question,  the  park  commissioners, 
having  authorized  and  directed  such  work  to  be  done,  would  be  estopped 
from  contending  that  the  plaintiif  could  not  recover  therefor  because  the 
contract  requir^  that  an  agreement  in  writing  should  be  made  concerning 
the  same.    Id. 

19.  Unexplained  absence  of  a  member  of  the  fire  department  of  New 

York  cxty.]  Under  section  785  of  the  charter  of  the  city  of  New  York 
which  provides,  "Unexplained  absence,  without  leave,  of  any  member 
of  the  uniformed  force  (of  the  fire  department),  for  five  days,  shall  be 
deem^  and  held  to  be  a  resignation  hj  such  member,  and  accepted  as  such,'* 
the  position  of  a  member  of  the  uniformed  force,  coming  within  the  terms 
of  the  section,  is  the  same  as  that  of  a  member  who  has  resigned  from  the 
force,  and  no  trial  or  action  on  the  part  of  the  fire  commissioner  is  neces- 
sary, except  to  treat  his  absence  as  a  resignation  and  accept  it  by  dropping 
him  from  the  force.    People  ex  uel.  Brennak  «.  Sturois. 151 

20.  What  must  be  »?toirn  in  the  return  to  a  mandamus  to  procure  hit 

reinstatement.]    Where  the  commissioner  seeks  to  justify  his  action  in  drop- 
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piDg  a  member  of  the  uniformed  force  from  the  rolls  under  such  section,  he 
must  allege,  as  a  fact,  that  the  member  dropped  was  actually  absent  for  five 
davs  and  diat  his  absence  was  unexplained. 

In  a  mandamus  proceeding,  instituted  by  a  member  of  the  uniformed  force, 
who  had  been  removed,  to  procure  his  reinstatement,  a  return  made  by 
the  fire  commissioner  alleging  that  the  relator  was  charged  by  his  foreman 
with  being  absent  without  leave  for  more  than  five  da^s;  that  the  com- 
missioner had  received  a  communication  from  the  medical  officers  of  the 
department  stating  that  they  had  examined  the  relator  and  found  him  suf- 
fering from  the  effects  of  the  abuse  of  alcoholic  stimulants;  that  thereafter 
evidence  was  brought  to  the  commissioner  which  satisfied  him  that  the  rela- 
tor was  guilty  of  the  charge  of  being  absent  from  duty  without  leave  for 
more  than  five  days,  and  that  he  thereupon  made  an  order  that  the  rela- 
tor's name  be  dropped  from  the  roll,  is  insufficient  to  defeat  the  applicntion 
for  reinstatement,  as  it  does  not  allege  that  the  relator  was,  as  a  matter  of 
fact,  absent  without  leave  for  more  than  five  days  and  that  such  absence 
was  unexplained.    Id. 

21. Contract  to  erect  a  icJiool  building  in  tlie  city  of  Little  FaUs  —  ite 

hwvrd  of  education  is  not  a  corporation  —  the  city  is  liable  on  contracts  fnade  by 
the  board.]  The  board  of  education  of  the  city  of  Little  Falls  and  of  the 
union  free  school  district  of  the  city  of  Little  Falls,  credited  by  section  42  of 
the  charter  of  that  city  (Laws  of  1895,  chap.  565,  ns  amd.),  whose  powers 
and  duties  are  defined  partly  by  the  charter  and  partly  by  the  Coasolidated 
School  Law.  is  not  a  distinct  corporate  entity  as  is  a  board  of  education 
created  by  the  Consolidated  School  Law,  but  is  simply  one  of  the  agencies 
of  the  city,  and  a  contract  made  by  such  board  of  education  within  the  scope 
of  its  ^ency  and  within  the  provisions  of  the  charter  is  binding  upon  the 
city.    OcoRR  &  RuGG  Co.  v,  Citt  op  Little  Falls 592 

22. When  a  failure  to  obey  a  statutory  provision  as  to  corUracting  a  city 

debt  is  not  availabie  to  the  city  as  a  defense  to  such  a  contract  J]  In  an  action 
brought  to  foreclose  a  mechanic's  lien  for  materials  furnished  under  a  con- 
tract for  the  erection  of  a  school  building  made  by  the  board  of  education  of 
that  city,  the  fact  that  the  proposition  to  niise  the  sum  (which  was  in  excess 
of  $5,000)  necessary  for  the  erection  of  the  school  building  was  not  submitted 
to  the  electors  of  the  city,  as  required  by  section  80  ot  its  charter,  is  not 
available  to  the  city  where  it  appears  that  such  defense  was  not  pleaded  in 
its  answer  and  that  the  money  applicable  to  the  discharge  of  the  obligation 
incurred  by  the  contract  has  been  raised  and  is  in  the  city  treasury,    id, 

28. Nor  the  absence  of  the  formal  consent  of  the  architect.]    The  city 

cannot  escape  liability  upon  the  contract  because  a  portion  of  the  work  was 
sublet  by  the  contractor  without  the  formal  consent  of  the  architect  in 
yiolation  of  a  clause  contained  in  the  contract  where  it  appears  that  before 
the  contract  was  made  the  contractor  announced  in  the  presence  of  the 
architect  and  the  board  of  education  his  intention  of  subletting  a  portion 
of  the  contract  work,  and  that  no  objection  was  made  thereto  either  by  the 
architect  or  the  board,  and  that  the  sub -contractor  had,  with  the  knowledge 
of  the  architect  and  the  board  of  education,  performed  his  part  of  the  work 
for  over  a  year  without  objection  and  received  partial  payments  therefor. 
Id. 

24. What  subletting  of  work  to  be  done  under  a  city  contract  does  not  violate 

chapter  444  cf  the  Lam  of  1897.]  Chapter  444  of  the  Laws  of  1897,  pro- 
viding that  if  any  contractor  to  whom  a  municipal  contract  is  let  shall, 
without  the  previous  written  consent  of  the  department  or  official  award- 
ing the  same,  assign,  transfer,  convey,  sublet  or  otherwise  dispose  of  his 
contract  or  his  right,  title  or  interest  therein,  or  his  power  to  execute  such 
contract  to  any  other  person,  company  or  corporation,  the  municipal  corpora- 
tion shall  be  relieved  and  discharged  from  any  and  all  liability  and  obliga- 
tion growing  out  of  said  contract  to  said  contractor,  and  to*  the  person,  i 
company  or  corporation  to  whom  he  shall  assign,  transfer,  convey,  sublet  or 
otherwise  dispose  of  the  same,  is  designed  to  prevent  a  party  obtaioing  a 
municipal  contract  from  assigning  the  whole  or  the  substantial  part  of  it  to 
some  one  else  and  thus  relieve  himself  from  responsibility  in  respect  thereto. 
It  was  not  designed  to  prevent  a  practical  mason  who  obtains  a  contract 
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to  erect  a  school  building  in  a  city  from  subletting  the  carpenter  work  to  a 
practical  carpenter.    Id, 

25. Waiter  of  an  arehiteefs  eertifleate.]  Where  a  contract  for  the  con- 
struction of  a  building  provides  that  payments  shall  be  made  thereunder 
upon  the  certificate  of  the  architect,  and.  during  the  performance  of  the 
work,  the  owner  decktres  the  contract  forfeited  and  takes  possession  of  the 
building  for  the  purpose  of  completing  the  same,  the  production  of  the  archi- 
tect's certificate  is  not  necessar^r  to  enable  a  person  who  furnished  material 
used  upon  the  work  to  maintain  an  action  against  the  owner  to  foreclose 
his  lien.    Id. 

26. SerpieeB  of  a  commi$$ioner  of  deeds,  employed  by  the  city  of  New 

York,  in  taking  ajpdamte  ofeity  inepecton — a  waiver  of  the  Hght  t^*  compenBa- 
tion  may  be  eeiabliehed  by  ttnplieation.]  In  an  action  by  a  clerk,  employed  at 
a  fixed  salary  in  the  department  of  water  supply  in  the  city  of  New  York, 
to  recover  from  the  city  fees  for  services  rendered  by  him  as  a  commissioner 
of  deeds,  in  taking  the  affidavits  of  inspectors  in  the  employ  of  the  depart- 
ment, a  waiver  by  the  plaintiff  of  his  right  to  recover  for  such  services  may 
be  established  by  implication  resulting  from  the  circumstances  of  the  case, 
and  it  is  not  necessary  for  the  defendant  to  establish  an  express  agreement 
by  the  plaintifF  not  to  charge  for  such  services. 

RouRKE  V.  CiTT  OF  New  York 72 

27. Services  of  a  eommimoner  of  deeds,  employed  by  the  city  of  Nets 

York,  who  takes  affidavits  to  aeeounts  of'  employees  of  the  city-- when  he  is  not 
entitled  to  compensation  beyond  his  salary,  from  the  eity.^  A  clerk,  employed  at 
a  fixed  annual  salary,  in  the  bureau  of  highways  of  the  city  of  New  York, 
cannot  recover  compensation  from  the  city  for  services  rendered  by  him  as  a 
commissioner  of  deeds  in  taking  the  affidavits  of  certain  employees  of  the 
department  of  public  works  to  accounts  presented  bv  them,  where  it  appears 
that  he  rendered  such  services,  either  believing  them  to  be  a  part  of  his 
clerical  duties  or  expecting  compensation  only  from  those  who  made  the 
affidavits.    Bknjamik  t>.  City  of  New  York 62 

Tax  upon  personalty  —  remedy  where  other  parties  liable  to  assess 

ment  have  been  omitted  from  the  rolls  —  what  objections  can  be  raised  in 
proceedings  to  collect  a  tax  —  necessity  of  aflixing  seals  to  assessment  rolls  — 
acts  to  legalize  taxes  and  local  assessments — when  unconstitutional. 

Matter  of  City  of  Rochester  «.  Blobs 28 

/S^Tax. 

Commission  to  condemn  land  In  New  York  city  —  the  clerks  thereof 

are  to  be  furnished  by  the  corporation  counsel. 

Matter  of  Board  of  Public  Improyemxntb 351 

See  Eminent  Domain. 

Negligence — duty  of  a  city  in  regard  to  the  construction  and  main- 
tenance of  a  sewer.    SuNDHBiMER  V.  City  of  New  York 53 

See  Negligence. 

NAKE—  Of  a  firm,  use  of 
See  Partnership. 

TSTEOiLLQiES^SE^  Employee  of  a  tannery  falling  into  a  vat — risk  incident 
to  the  business — an  objection  that  a  drfense  was  not  pleaded  is  not  first  avail- 
able  on  appeal — proof  of  freedom  from  contributory  negligence  —  dednrations 
after  the  accident  as  res  gestae.]  1.  In  an  action  to  recover  damages  resulting 
from  the  death  of  the  plaintiffs  intestate,  it  appeared  that  the  defendant 
operated  a  tannery  and  that  he  maintained  therem  a  series  of  cooling  vats 
into  which  superheated  tanning  liquor  was  conveyed  from  time  to  time  by 
means  of  a  trough  called  a  pump  log;  that  the  series  of  vats  extended  in 
a  northerly  and  southerly  direction  and  that  the  pump  log  was  placed  on 
top  of  the  vats  and  a  few  inches  from  the  westerly  side  thereof;  that  extend- 
ing along  the  series  of  vats,  a  little  east  of  the  center  thereof,  was  a  staying 
timber  used  to  bind  the  partitions  of  the  vats  together;  that,  for  the  pur- 
pose of  providing  the  employee  in  charge  of  the  vats  with  a  platform  upon 
which  to  stand  while  driving  plugs  into  the  bottom  of  the  vats,  a  plank  had 
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been  placed  on  top  of  the  vats  extending  from  the  staying  timber  to  the 
pump  log. 

It  further  appeared  that  on  the  day  of  the  accident  the  intestate,  who 
was  an  experienced  employee  of  the  defendant,  was  notified  to  take  charge 
of  one  of  the  cooling  vats  which  had  been  filled  with  the  superheated  tanning 
liquor,  and  that,  in  some  undisclosed  manner,  he  fell  into  the  vat;  that  he 
ran  into  a  boiler  house  about  seventy  feet  awav  and  called  out  to  a  co-em- 
ployee, "  Oh,  George,  I  am  scalded,  the  plank  slipped  oif  and  thro  wed  me  in." 

No  one  saw  the  accident  and  there  was  no  direct  proof  showing  precisely 
how  it  occurred.  There  was  testimony,  however,  given  by  men  who  went 
to  the  place  of  the  accident  immediately  after  its  occurrence,  tending  to 
show  that  the  westerly  end  of  the  plank  was  in  the  vat;  that  the  other  end 
rested  on  the  stayine  timber  and  that  the  liquid  was  spattered  upon  the 
plank,  pump  log  ana  partition. 

Held,  that,  assuming  that  there  was  sufilcient  evidence  to  show  that  the 
intestate  was  upon  the  plank  when,  in  some  manner,  it  fell  into  the  liquor, 
carrving  him  along  with  it,  the  plaintiif  was  not  entitled  to  recover; 

That  the  risk  of  falling  into  the  vat  while  standing  upon  the  plank  was 
an  incident  of  the  intestate's  employment  and  was  assumed  by  him; 

That  the  objection  that  the  defendant  had  not  pleaded  as  a  defense  the 
assumption  of  the  risk  by  the  intestate  could  not  be  taken  for  the  first  time 
upon  appeal; 

That,  in  the  absence  of  testimony,  either  direct  or  inferential,  that  the 
intestate  had  exercised  the  caution  which  the  conditions  demanded  of  him. 
it  could  not  be  said  that  the  plaintiff  had  shown  that  the  intestate  was  free  from 
contributorv  negligence; 

That  the  declaration  niade  by  the  intestate  to  his  co-employee  after  falling 
into  the  vat  was  competent  as  part  of  the  res  geeta; 

That,  in  order  to  make  such  a  declaration  competent,  it  must  bear  a  close 
relation  to  the  principal  transaction  and  must  be  a  spontaneous  exclamation 
or  an  outburst  of  feeling  and  not  a  mere  narration  of  a  past  event. 

ScHsiR  «.  QuiRiN 624 

2. Injury  from  tlie  exphnon  of  dynamite  put  in  a  hole  drilled  in  a  clinker 

in  a  kiln  —  token  the  complaint  i»  properly  dismissed —  neglect  oj  duty  by  a  cotn- 
petentfeUoW'Servant  —  tfi  master  is  not  hound  to  ctssume  that  it  will  occur. "]  In 
an  action  to  recover  damages  for  personal  injuries,  it  appeared  that  the 
defendant,  an  iron  mining  corporation,  maintained  several  kilns  for  the  pur- 
pose of  roasting  the  iron  ore;  that  in  the  roasting  process  clinkers  would 
form  within  the  kiln,  which  were  sometimes  so  large  that  they  could  not  be 
taken  out  through  the  opening  therein;  that  for  the  purpose  of  breaking  up 
these  clinkers,  tne  defendant  employed  four  men,  known  as  the  "chnker 
ganff,"  to  drill  holes  in  the  clinkers,  and  explode  dynamite  therein. 

The  work  of  cutting  and  preparing  the  dynamite  was  done  by  the  fore- 
man of  the  gan^,  but  the  work  of  inserting  the  dynamite  into  the  drilled 
hole  and  exploding  the  same  was  usually  done  by  another  member  of  the 
gang,  one  8. 

Dynamite  will  explode  by  heat  without  coming  in  contact  with  a  blaze. 
The  necessity  of  having  the  clinkers  cool  before  applying  the  dynamite  was 
known  to  the  workmen  in  charge,  and  it  was  a  common  practice  for  them 
to  pour  water  upon  the  clinkers  to  cool  them. 

In  1899  the  defendant  employed  the  plaintiff  as  one  of  the  "  clinker  gang," 
the  particular  part  of  the  work  performed  by  him  being  the  striking  of  the 
drill  used  in  making  the  holes  for  the  insertion  of  the  dynamite.  On  the 
third  dav  that  the  plaintiff  was  employed  he  assisted  in  drilling  a  hole  in  a 
large  clinker.  The  hole  was  filled  with  dynamite  by  S.,  who  Uien  left  the 
kiln  for  the  purpose  of  getting  material  to  be  used  in  lighting  the  fuse. 
During  his  absence,  and  while  the  plaintiff  was  removing  the  drill  and  other 
tools  from  the  kiln,  the  dynamite  prematurely  exploded  and  seriously  injured 
the  plaintiff. 

The  plaintiff  had  received  no  instructions  from  the  defendant  as  to  the 
use  of  dynamite  or  as  to  the  dangers  attending  its  use,  but  he  knew,  in 
a  general  way,  that  it  was  explosive  and  dangerous. 

BM,  that  the  judgment  entered  upon  the  dismissal  of  the  oomplaint  by 
direction  of  the  court  should  be  affirmed; 
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That  all  the  acta  connected  with  the  work  of  blasting  the  clinkers  related 
to  the  duty  of  the  employees,  and  that,  if  there  was  any  negligence  in  the 
performance  of  such  work,  it  was  the  negligence  of  the  plaintiff's  fellow - 
servants,  for  which  the  defendant  was  not  iii3>le; 

That  the  defendant  had  a  right  to  assume  that  the  plaintiff's  fellow- 
seryants,  whose  competency  was  not  questioned,  would  not  be  negligent  in 
their  work,  and  that  it  was  not  necessary  for  it  to  inform  the  plaintiff  of 
possible  or  probable  dangers  that  would  arise  in  case  of  negligence  on  the 
part  of  his  fellow-employees.    Kix>8  o.  Hudson  RiyEB  Ore  &  Iron  Co 568 

3b Death  of  a  track  repairer  engaged  toith  hie  head  down  betvteen  the  tiee 

of  an  elevated  railroad  driving  boUe — proof  at  to  the  continued  friolatian  bg  the 
engineere  of  a  rule  for  the  track  repairer*s  protection  —  when  not  evJfkieHt 
to  eatdblith  direct  or  constructive  nctice  to  the  company  —  duty  to  station  a  man 
near  by  to  warn  him  A  In  an  action  to  recover  damages  resulting  from  the 
death  of  the  plaintiff's  intestate,  who  was  a  track  repairer  employed  by  the 
defendant,  an  elevated  railroad  company,  it  appeared  that  at  the  time  of  the 
accident  the  deceased  was  engaged,  with  his  head  down  between  the  ties, 
driving  bolts  into  a  guard  rail,  and  that  while  in  this  position  he  was  struck 
and  killed  by  an  elevated  train.  Evidence  was  given  tending  to  show  that  a 
green  flag  had  been  posted  for  the  protection  of  the  intestate  and  that  a  rule 
of  the  defendant  required  engineers  to  slow  up  their  trains  when  approach- 
ing a  green  flag.  The  case  was  submitted  to  the  jury  upon  the  theory  that 
liability  on  the  part  of  the  defendant  could  only  be  predicated  upon  the  per- 
sistent and  conunued  violation  by  the  engineers  of  the  rule  requiring  observ- 
ance of  the  green  flag. 

The  only  evidence  bearing  upon  this  subject  was  given  by  a  co-emplo^^ee 
of  the  deceased,  who  was  not  vested  with  any  authority  in  regulating  or 
controlling  the  actions  of  other  servants  of  the  defendant.  He  testified  as 
follows:  *'Q.  When  this  green  flag  was  set  what  would  happen,  so  &r  as 
any  of  the  trains  were  concerned,  with  regard  to  obeying  this  flag?  ♦  ♦  * 
A.  I  don't  understand.  Q.  Would  the  speed  of  the  trains  decrease  any?  A. 
They  didn't  seem  to  mind  the  flag  at  all.  O.  Didn't  mind  the  flag  at  all? 
A.  Not  that  flag.  Q.  Was  that  an  every -day  occurrence  previous  to  this 
accident?    ♦    *    ♦    A.  Yes;  every  day." 

Ueld,  that,  assuming  that  this  testimony  simply  established  a  failure  on 
the  part  of  the  engineers  operating  trains  on  the  day  of  the  accident  to 
observe  the  green  nag  posted  for  the  intestate's  protection,  such  evidence 
would  not  warrant  a  nndinc^  that  the  defendant  was  negligent  in  failing  to 
correct  a  habitual  neglect  of  rules  by  its  servants; 

That,  assuming  that  the  testimony  of  the  witness  applied  to  all  cases  in 
which  green  flags  wete  displayed  and  showed  that  they  were  habitually  dis- 
regarded, it  was  insuflicient  to  establish  negligence  on  the  part  of  the  defend- 
ant, as  it  did  not  show  that  direct  notice  of  the  failure  to  observe  the  rule  in 
question  had  been  given  to  any  officer  or  representative  of  the  company  hav- 
ing authority  in  the  premises  or  that  the  disregard  of  such  rule  had  con- 
tinued for  a  length  of  time  sufficient  to  charge  the  defendant  with  con- 
structive notice  thereof. 

Qvare,  whether  the  defendant  was  guilty  of  negligence  in  failing  to  station 
a  workman  near  the  deceased  to  inform  him  of  approaching  tiuins. 

Clark  v.  Manhattan  Railway  Co 284 

4.  Duty  of  motorman  to  stop  a  car  to  avoid  a  collision — not  iound  to 

anticipate  that  a  pedestrian  will  retrace  his  steps  —  contributory  negligence.] 
In  an  action  to  recover  damages  for  personal  injuries  it  appeared  that  the 
defendant  operated  a  double-track  street  railroad  on  Third  avenue,  at  its 
intersection  with  One  Hundred  and  Sixty-third  street,  in  the  dty  of  New 
York;  that  the  westerly  track  was  used  for  south-bound  cars  uid  the  east- 
erly track  for  north- bound  cars,  and  that  the  space  between  the  two  tiacbs 
was  five  or  six  feet  in  width;  that  on  the  morning  of  the  accident  the  plain- 
tiff, after  stopping  on  the  sidewalk  at  the  southwest  comer  of  One  Hundred 
and  8ixty-tbtrd  street  and  Third  avenue  to  permit  a  south-bound  car  to  pass, 
proceeded  to  cross  the  tracks;  that  when  he  reached  the  space  between  the 
north  and  south-bound  tracks,  or  else  had  one  foot  in  such  space  and  one 
foot  still  on  the  south-bound  track,  ho  obs^srved  that  a  north-bound  car, 
which  was  about  one  hundred  feet  away  when  he  started  to  cross  the  street. 
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was  proceeding  faster  than  he  expected;  that  when  he  made  this  observation 
he  stopped  and  then  stepped  back  upon  the  south-bound  track  and  was 
almost  immediately  and  without  warning  struck  by  a  south- bound  car,  which 
he  had  not  seen  before.  The  car  was  stopped  within  five  or  six  feet  after  it 
struck  the  plaintiff,  thus  showing  that  the  motorman  had  it  under  control. 

When  the  plaintiff  starte<l  to  cross  the  street  the  car  which  struck  him  was 
less  than  one  hundred  feet  away,  and  it  was  not  shown  that  the  plaintiff  had 
exercised  any  care  to  discover  the  approach  of  such  car  cither  before  leaving 
the  sidewalk  or  before  stepping  back  upon  the  south-bound  track. 

Held,  that  there  was  no  obligation  resting  upon  the  motorman  to  stop  the 
car  until  the  danger  of  a  collision  appeared,  and  that,  in  the  absence  of  proof 
that  the  motorman  could  have  stopped  the  car  any  sooner  than  he  did  after 
the  plaintiff  stepped  upon  the  south-bound  track,  the  motorman  was  not 
guilty  of  negligence; 

That  the  motorman  was  not  guilty  of  negligence  because  he  did  not  antici- 
pate that  the  plaintiff,  after  he  had  passed  over  the  south- bound  track,  would 
retrace  his  steps  in  order  to  avoid  a  collision  with  a  north-bound  car; 

That  the  failure  of  the  plaintiff  to  look  for  the  car  which  struck  him  before 
leaving  the  sidewalk  or  before  stepping  back  upon  the  south-bound  track 
constituted  contributory  negligence  on  his  part. 

Jagksok  c.  Union  Railway  Co 161 

5.  Ir^ury  to  a  had  carrier  while  carrying  a  hod  up  a  plank  from  strik- 
ing the  hod  against  the  floor  timbers  of  tlie  story  above  him — oovious  insk, 
assumed,]  In  an  action  brought  to  recover  damages  for  personal  injuries 
it  appeared  that  the  defendant  was  a  mason  and  builder  who  was  construct- 
ing a  brick  building;  that  the  walls  of  the  building  had  been  erected  to  a 
point  above  the  second  stoir;  that  the  first  floor  had  been  laid  and  that  the 
floor  timbers  for  the  second  floor  had  been  placed  in  position;  that  the  dis- 
tance between  the  first  floor  and  the  bottom  of  the  floor  timbers  of  the 
second  floor  was  eleven  feet  nine  and  one-half  inches;  that  the  defendant 
was  also  engaged  in  erecting  a  brick  elevator  shaft  within  the  building  and 
that  the  walls  of  the  shaft  had  been  completed  to  a  point  about  eight  or 
ten  feet  above  the  first  floor;  that  a  scaffold  had  been  erected  about  the  ele- 
vator shaft  which  consisted  of  three  platforms,  the  inner  one  for  the  use  of 
the  masons  laying  the  wall,  the  outer  one  for  the  use  of  the  mason's  helpers, 
and  the  center  one,  which  was  hif  her  than  the  other  two,  being  used  to 
hold  the  materials  supplied  by  the  hod  carriers;  that  the  outer  platform  was 
six  feet  seven  inches  al>ove  the  floor  of  the  flrst  story  and  that  access  was 
had  thereto  by  means  of  planks  placed  with  one  end  resting  upon  the  floor 
of  the  first  story  and  the  other  end  resting  upon  the  platform;  that  the 
distance  between  the  top  of  the  outer  platform  and  the  bottom  of  the  floor 
timbers  of  the  second  floor  was  five  feet  two  and  one-half  inches;  that  on 
the  day  of  the  accident  the  plaintiff,  who  was  an  experienced  hod  carrier 
in  the  defendant's  employ,  attempted  to  carry  a  hod  of  brick  up  one  of  the 
planks  which  was  so  placed  that  it  ran  at  right  angles  with  the  overhead 
timbers;  that  while  so  doing,  his  hod  struck  agjainst  one  of  the  timbers,  caus- 
ing him  to  fall  from  the  plank  and  to  sustain  injuries. 

The  plaintiff  was  five  feet  eight  or  nine  inches  tall  and  the  hod  on  his 
shoulder  extended  six  inches  above  his  head.  He  testified  that  he  did  not 
look  up  at  the  overhead  timbers  while  walking  up  the  plank,  although  he 
knew  that  every  step  he  took  brought  him  nearer  to  such  overhead  timbers. 
It  further  appeared  that  the  plaintiff  might  have  used  one  of  the  other  planks 
if  he  so  desired. 

Held,  that  the  danger  of  striking  the  overhead  timbers  was  an  obvious 
one,  the  risk  of  which  the  plaintiff  assumed,  and  also  that  the  plaintiff  had 
been  guilty  of  contributory  negligence.    McCabtht  v,  Ehbkson 562 

6.  — '-^  A  gateman  at  a  railroad  crossing  closing  the  gate  after  signaling  a  man 
driving  a  horse  and  buggy  to  cross  the  tracks  —  liability  wfiere  the  horse  takes 
JHght  and  runs  a\oay  —  duty  to  look  up  and  down  the  tracJc — refusal  of  the 
court  to  allow  the  plaintiff  to  explain  JUs  failure  to  do  so  A  In  an  action 
brought  to  recover  damages  for  personal  injuries  it  appeared  that  the  plain- 
tiff was  driving  a  hoi'se  and  bugg^  in  the  day  time  southerly  along  a  highway 
'Which  crossed  the  defendant's  railroad  tracks;  that,  as  he  approached  the 
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crossing,  a  west-bound  freight  train,  standing  east  of  the  crossing,  was 
preparmg  to  move  and  that,  in  order  to  avoid  frightening  his  borae,  the 
plaintiff  drove  into  an  adjoining  yard  and  waited  until  the  train  com- 
menced vo  move;  that  he  then  drove  back  into  the  highway  at  a  point  100 
feet  or  more  distant  from  the  crossing;  that,  as  the  train  had  about  cleared 
the  crossing,  the  defendant's  gateman  raised  the  gates  guarding  the  croesing 
and  beckoned  the  plaintiff  to  come  across;  that  the  plaintiff  thereupon 
started  his  horse  on  a  slow  trot  for  the  crossing,  devoting  his  attention  to 
the  horse,  the  crossing  and  the  gateman,  and  not  looking  either  easterly  or 
westerly  along  the  tracks  to  any  extent;  that,  as  he  came  within  a  short  dis- 
tance of  the  tracks,  an  east-bound  train  suddenly  came  in  sight  and  the 
gates  were  lowered  in  front  of  the  horse,  which  took  fright  and  ran  away. 

The  evidence  indicated  that  both  the  sudden  lowering  of  the  gates  and  the 
passing  of  the  train  contributed  to  the  frightening  of  the  horse.  The 
plaintiff's  view  of  the  defendant's  tracks  to  the  west  was  obstructed  by  trees 
and  other  obstacles  while  the  gateman's  view  in  that  direction  was 
unobstructed. 

Held,  that  it  was  error  for  the  court  to  nonsuit  the  plaintiff; 

That  the  underWing  cause  of  the  accident  was  the  gateman*s  act  in  sig- 
naling the  plaintiff  to  cross  the  tracks  when  the  approaching  train  was  too 
close  to  afford  an  opportunity  for  a  safe  passage,  and  that  it  was  for  the  jury 
to  say  whether  the  giving  of  such  signal  constituted  negligence  on  the  part 
of  the  defendant; 

That  it  could  not  be  said,  as  a  matter  of  law,  that  the  plaintiff  was  guilty 
of  contributory  negligence  in  not  looking  up  and  down  the  tracks,  as  he 
appniached  the  crossing,  and  seeing  and  avoiding  the  east  bound  train; 

That  it  was  improper  for  the  court  to  refuse  to  allow  the  plaintiff  to  explain 
his  failure  to  look  to  the  west  as  he  approached  the  crossing. 

Grat  v.  N.  Y.  Central  &  H.  R.  R.  K.  Co 1 

7. Charge  m  to  the  act  of  a  boy  in  running  upon  a  street  railwap  track 

— proximate  cause  ofit^fury.'^  In  an  action  to  recover  damages  resulting  from 
the  death  of  the  plaintiffs  mtestate,  a  boy  twelve  years  of  age,  who  was 
struck  and  killed  by  one  of  the  defendant's  street  cars,  it  appeared  that  the 
intestate  ran  upon  the  track  while  playing  with  some  companions.  The  court 
ruled  that  the  intestate  was  guilty  of  negligence  in  going  upon  the  track  and, 
although  there  was  no  evidence  that  he  had  exercisea  any  care  or  caution 
for  his  safety  after  getting  on  the  track,  left  it  to  the  Jury  to  say  '*  whether 
the  negligent  entrance  upon  the  track  by  the  boy  was  negligence  which 
caused  or  which  contributed  to  cause  the  accident  in  question;  in  other 
words,  whether  the  negligent  entry  upon  the  track  by  the  bov  was  the  proxi- 
mate cause  of  the  injury  in  questton.  If  it  was,  and  if  after  the  boy  was 
t^ere,  he  exercised  such  care  and  prudence  to  avoid  danger  as  was  to  be 
expected  from  a  child  of  his  age  and  intelligence  then  I  say  that  you  may 
find  that  the  deceased  was  not  guilty  of  any  negligence  which  caused  or 
contributed  to  cause  this  injury  m  question.  •  *  *  Was  the  plaintiff's 
intestate,  the  boy,  free  from  contributory  negligence?  If  he  ran  upon  this 
track  within  a  few  feet  of  the  car,  as  some  o?  the  witnesses  have  testified, 
ho  was  not.  He  was  then  guilty  of  contributory  negligence.  If,  however, 
as  I  said  before,  he  got  upon  this  track  and  stood  there  looking  away  from 
the  car  in  such  a  position  and  at  such  a  distance  from  the  car  that  the  motor- 
man  by  the  exercise  of  ordinary  care  and  prudence  should  have  seen  him  and 
should  have  stopped  before  the  car  ran  over  him,  and  otherwise  exercised 
reasonable  care  and  prudence,  then  I  leave  It  to  you  to  say  wheth^  his 
negligently  getting  upon  the  track  was  the  proximate  cause  of  the  injury 
of  which  complaint  is  here  made." 

Held,  that  the  charge  was  erroneous  as  the  case  was  not  a  proper  one 
for  the  application  of  the  rule  which  the  court  had  in  mind. 

Ferri  v.  Union  Railwat  Co 801 

8. Injury  from  a  wagon  dipping  down  an  embankment — failure  to  put 

a  Ig  by  the  side  of  the  road  —  presence  of  ice  on  the  highway — a  noitTiess  who 
testified  as  to  ths  condition  of  the  road,  allowed  on  his  cross-examination  to 
state  liovD  long  the  road  had  been  out  of  repair. '\  In  an  action  brought  against 
a  town  to  recover  damages  for  personal  injuries  which  the  plaintiff  sus- 
tained while  driving  along  a  highway  in  said  town  in  consequence  of  his 


Digitized  by 


Google 


INDEX.  699 

NEGLIQENOE  —  Continued.  paob. 

wagon  slipping  down  an  embankment  at  the  side  of  the  highway,  it  appeared 
that  the  road  was  not  used  in  winter,  and  that  it  was  not  frequently  used  in 
summer;  that  at  the  point  where  the  accident  occurred  it  was  only  about 
seven  feet  wide,  and  that  the  embankment  descended  at  an  angle  of  forty- 
five  degrees,  and  that  no  log  or  other  barrier  had  been  placed  upon  the  edge 
of  the  embankment.  The  accident  occurred  in  March,  and  ice  which  liad 
formed  upon  the  highway  was  a  contributing  cause  thereof. 

It  further  appear^,  however,  that  the  plaintiff  had  no  prior  knowledge 
of  the  existence  of  the  ice,  and  the  jury  might  have  determined  that  his 
wagon  would  have  safely  passed  over  this  part  of  the  road  if  it  had  not  been 
turned  aside  by  a  stone  in  the  upper  edge  of  the  road. 

Held,  that  a  judgment  enterea  upon  a  verdict  in  favor  of  the  plaintiff 
should  be  affirmed; 

That  the  jury  had  a  right  to  say  that  the  failure  to  put  a  log  or  some  other 
barrier  upon  the  edge  of  the  embankment  was  a  failure  to  exercise  the 
degree  of  care  which  the  law  required  of  the  highway  commissioners; 

That  it  could  not  be  said,  as  a  matter  of  law.  that  the  plaintiff  was  guilty 
of  contributory  negligence,  and  th  it  that  question  was  properly  submitted 
to  the  jury; 

That  as  a  witness  called  by  the  defendant  had,  upon  his  direct  examina- 
tion, distinctlv  sworn  that  the  road  was  very  bad  at  the  point  in  question, 
no  harm  was  done  to  the  defendant  in  allowing  the  witness,  upon  his  cross- 
examination,  to  state  how  long  the  road  had  been  out  of  repair. 

LlTTKBBANT  V,  ToWN  OF  SiDNET 545 

9. Injury  to  a  truckman  by  reaton  ofhii  horse  being  frightened  by  a  box 

falling,  while  being  loxjoered,  into  hin  wagon — a  question  is  presented  for  t?ie 
jury— effect  of  the  horse  not  being  fastened  —  the  person  lowering  the  box  is 
not  a  felloW'Servant  of  tfie  truckman,]  In  an  action  to  recover  damages  for 
personal  injuries,  it  appeared  that  the  plaintiff  was  a  truckman  who  had 
entered  into  a  contract  with  the  defendant,  a  manufacturing  corporation, 
by  which  he  agreed  to  tran^iport  freight  from  the  defendant's  factory  to  the 
freight  office  and  from  the  freight  office  to  the  defendant's  factory  for  a 
specified  sum  per  year;  that  the  freight  delivered  to  the  plaintiff  at  the 
defendant's  factory  was  usually  lowered  to  him  from  an  upper  window 
by  means  of  a  rope  and  pulley;  that  on  the  occasion  of  the  accident,  while 
the  plaintiff  was  standing  in  his  wagon  for  the  purpose  of  receiving  a 
number  of  boxes  which  were  being  lowered  to  him  and  of  guiding  them 
into  the  proper  places  in  the  wagon,  the  boxes  fell,  owing  to  the  fact  that 
the^  had  not  been  securely  fastened;  that  they  did  not  strike  the  plaintiff  in 
their  fall,  but  frightened  the  plaintiff's  horse,  which  was  not  fastened,  and 
caused  him  to  run  away,  throwing  the  plaintiff  out  of  the  wagon  and  injur- 
ing him. 

Held,  that  the  questions  of  the  defendant's  negligence  and  of  the  plaintiffs 
freedom  from  contributory  negligence  were  properly  submitted  to  the  jury 
and  that  a  judgment  entered  upon  a  verdict  in  lavor  of  the  plaintiff  e^ould 
be  affirmed; 

That,  as  the  horse  was  a  kind  and  gentle  one  and  the  lines  were  within 
easv  reach  of  the  plaintiff  and  could  easily  be  caught  by  him  except  for  the 
sudden  jump  of  the  horse,  it  could  not  be  said  that  the  plaintiff's  failure  to 
hitch  the  horse  constituted  negligence  as  a  matter  of  law; 

That  the  servant  of  the  defendant  whose  negligence  caused  the  boxes 
to  fall  was  not  a  fellow-servant  of  the  plaintiff. 

LOUOHRAIN  V.  AUTOPHONB  CO 542 

10.  When  the  giving  of  a  signal  by  beU  or  whistle  at  a  railroad  crossing 

is,  <u  matter  of  law,  sufficient  —  the  jury  are  not  to  speculate  cls  to  what  else 
should  be  done.]  In  an  action  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  in  a  collision  which  occurred  at  midnight  at  a  rail- 
road crossing,  between  one  of  the  defendant's  trains  and  a  carriage  in  which 
the  plaintiff  was  riding,  the  court  submitted  to  the  jury  the  question 
whether  anv  signals  were  given  by  bell  or  whistle  of  the  approach  of  the 
train,  and  further  left  it  to  the  jury  to  say  whether  these  signals,  if  given, 
constituted  a  timelv  warning  or  adequate  and  sufficient  protection  under  the 
circumstances  of  the  case,  charging  that,  if  they  did  not,  the  defendant  was 
guilty  of  negligence. 
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Neither  the  couosel  for  the  plaintiff  nor  the  court  suggested  any  other 
act  or  thing  which  might  or  should  have  been  done  by  the  defendant  and 
the  failure  to  do  which  the  jury  might  find  constituted  negligence. 

Held,  that  a  judgment  entered  upon  a  verdict  rendered  in  favor  of  the 
plaintiff  should  be  reversed  upon  the  ground  that,  under  the  oonditioDs 
Burrounding  the  crossing  and  the  accident  in  question,  it  should  be  held,  as 
matter  of  law.  that  if  the  signals  were  given,  as  claimed  by  the  defendant, 
they  were  sufficient; 

That,  as  the  plaintiff  had  not  suggested  what  other  things,  in  addition 
to  the  signals  by  bell  or  whistle,  the  defendant  should  have  done  by  way 
of  giving  warning  of  the  approach  of  the  train,  the  charge  of  the  trial  court 
was  erroneous  in  that  it  permitted  each  juror  to  speculate  as  to  what 
would  be  timely,  adeauate  and  sufficient  warning  and  to  find  the  defend- 
ant negligent  if  it  did  not  five  such  warning. 

Smith  v.  Lkhioh  Y  alley  R.  R.  Co.    (No.  1) 43 

11. Infurjffr&m  the  fall  of  a  defective  eeaffold — when  the  employee  asetana 


the  risk.]  In  an  action  brought  bv  a  journeyman  painter  against  his 
employer,  a  boss  painter,  to  recover  damages  for  personal  injuries  sustained 
by  the  journeyman  in  consequence  of  the  collapse  of  a  scaffold  upon  which 
the  journey  man  was  standing  while  painting  a  house,  it  appeared  that  both 
the  plaintiff  and  the  defendant  assisted  in  tne  construction  of  the  scaffold. 
The  plaintiff  testified  that  he  refused  to  use  the  scaffold  until  after  he  had 
been  assured  of  its  safety  by  the  defendant.  The  defendant  denied  having 
ffiven  such  assurance.  The  issue  thus  raised,  and  also  the  question  whether 
the  defects,  if  any,  in  the  scaffold  were  obvious,  were  submitted  to  the  jury. 
The  court  charged  as  follows :  **  the  plaintiff  and  the  defendant  together 
erected  the  appliance ;  each  knew  there  were  no  nails  in  it;  each  knew  there 
were  no  ropes  tied  there,  and  it  is  for  vou  to  say  whether  or  not,  under  those 
circumstances,  it  was  not  one  of  the  obvious  risks  of  the  employment,  which 
was  part  of  the  contract  of  hiring  which  the  plaintiff  assumed,  because  if  the 

glaintiff  did  not  assume  the  obvious  risks  of  hiring,  then  an  employer  would 
e  an  insurer.  •  •  •  The  plaintiff  must  look  out  for  himself;  he  must 
not  go  into  a  business  with  obvious  risks  if  he  does  not  want  to  assume  them. 
*  *  *  It  is  for  you  to  consider  whether  whatever  risks  there  were,  he  did 
DOt  see  them." 

Held,  that  the  charge  was  proper  and  that  a  judgment  entered  upon  a  ver- 
dict in  favor  of  the  defendant  should  be  affirmed.    Harvet  o.  McOonchie.  .  361 

13.  Injury  from  a  street  car  striking  the  fear  of  a  wagon,  which,  at 

the  same  time,  Wits  struck  by  another  car  and  forced  back  against  the  former 
one  —  when  tlie  question  as  to  the  motorman*s  negligence  is  not  one  of  law — a 
question  is  presented  for  the  jury.]  In  an  action  brought  against  a  street 
railway  company  to  recover  damages  for  personal  injuries  sustained  by 
the  plaintiff,  the  plaintiff's  testimouy  tended  to  show  that  he  was  riding 
upon  the  rear  of  a  truck,  which  was  traveling  northerly  on  the  defendant's 
north-bound  track;  that  while  in  this  position  one  of  the  defendant's  north- 
bound cars  appniached  from  behind  and  collided  with  the  truck,  injuring 
him.  The  testimony  given  by  the  defendant  tended  to  show  that  as  the 
north-bound  car  approached  the  truck  the  motorman  thereof  signaled  the 
driver  of  the  truck  to  leave  the  tracks,  and  that  while  the  driver  was  in 
the  act  of  leaving  the  track  one  of  the  defendant's  south-bound  cars  col- 
lided with  the  truck  and  forced  it  back  against  the  north-bound  car,  thus 
causing  the  injuries. 

The  court  charged,  at  the  plaintiff's  request:  **  If  the  north-bound  motor- 
man,  by  the  exercise  of  reasonable  care,  could  or  should  have  seeu  that  there 
was  danger  of  a  collision  between  the  south-bound  car  and  the  van,  and 
yet  kept  his  car  up  to  within  a  few  feet  of  the  van,  so  that  the  van  was 
driven  back  onto  his  car,  then  he  was  negligent.'' 

Held,  that  if  the  jury  found  the  facta  to  be  as  stated  in  the  charge,  it 
was  for  them  to  say  whether  or  not  such  facts  constituted  negligence  on  the 
part  of  the  motorman.  and  that  it  was  error  for  the  court  to  charge  that, 
if  they  found  such  facts,  the  defendant  was  negligent,  as  matter  of  law. 

Connor  t>.  Metropolitan  Street  R.  Co. 384 

13.  Fbrm  of  exceptions  to  a  charge.]    Where,  at  the  close  of  a  jury 

trial,  the  plaintiff's  counsel  submits  seventeen  requests  to  charge,  and  (he 
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court  states  that  he  will  charge  "  the  requests  ooe,  two»  three,  four,  five,  six. 
seven,  eight,  nine,  ten,  eleven,  twelve  and  fourteen,''  an  exception  taken  by 
the  defendant  in  the  following  form,  **I  except  to  your  Honor's  charging 
the  following  requests  to  charge  made  by  the  plaintiff — first,  second,  third, 
fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth,  eleventh,  twelfth  and 
thirteenth  and  fourteenth,"  is  sumcienlly  specific  to  enable  him  to  bring  up 
for  review,  on  appeal,  any  of  the  requests  specified  in  the  exception.    Id, 

14. Proof  as  to  a  death  having  resulted  from  an  accident.^    In  an  action 

to  recover  damages  caused  by  the  death  of  the  plaintiff's  intestate,  it  appeared 
that,  as  a  result  of  the  alleged  negligence  of  the  defendant,  the  intestate  was, 
on  August  2, 1»99,  thrown  from  a  carriage  upon  her  head  and  shoulders  with 
considerable  violence;  that  the  night  after  the  accident  she  suffered  pain  in 
her  bead«  neck  and  shoulders;  that  for  some  time  thereafter  her  husbamt 
continued  to  bathe  the  sore  spots  with  witch  hazel  without  relieving  the  pain; 
that,  while  attempting  to  perform  her  customary  household  duties,  she  suf- 
fered much  pain;  that  in  three  or  four  weeks  she  was  compelled  to  take  to 
her  bed;  that  on  November  third  a  physician  was  called  wiio  attended  her 
from  that  time  until  she  died;  that  shortlv  after  the  physician  was  called  she 
gave  premature  birth  to  a  deformed  child;  that  subsequently  she  went  into 
convulsions,  in  one  of  which  she  died  early  in  January. 

Her  physician  testified  that,  in  his  opinion,  the  convulsions  resulted  from 
an  injurjr  to  her  spine,  and,  in  answer  to  a  hypothetical  question,  expressed 
the  opinion  that  the  condition  in  which  he  found  the  intestate  was  due  to 
the  injuries  she  received  at  the  time  of  the  accident. 

Held,  that  the  question  whether  the  accident  was  the  cause  of  the  intes- 
tate's death  was  one  of  fact  for  the  jury.    Shobtslebve  v.  Btkbbins 588 

15. Refusal  to  charge  that  **  if  the  plaintiff  failed  to  look  for  an  approach- 

ing  car  and  was  struck  by  one  as  soon  as  he  put  one  foot  upon  its  t)aek*'  he  was 
negligent,  held  to  be  error.]  In  an  action  to  recover  damages  for  personal 
injuries  sustained  by  tne  plaintiff  in  consequence  of  being  struck  by  one  of 
the  defendant's  electric  cars,  while  he  was  crossing  a  city  street,  testimony 
was  given  tending  to  show  that  when  the  plaintiff  was  crossing  the  street  he 
seemed  to  be  unconscious  or  heedless  of  his  surroundings.  The  defendant 
requested  the  court  to  charge:  **  If  the  plaintiff  failed  to  look  for  an  approach- 
ing car  and  was  struck  by  one  as  soon  as  he  put  one  foot  upon  its  track,  he 
was  guilty  of  contributory  negligence  aud  the  verdict  must  be  for  defendant." 
The  court  refused  to  charge  as  requested,  but  charged:  '*0f  course,  if  the 
plaintiff  was  reckless,  failed  to  look  up  and  down,  heedless  of  the  consequences, 
and  this  car  was  in  sight  and  he  put  his  foot  upon  the  track,  clearly  he  was 
guilty  of  negligence,  and  the  defendant  is  entitled  to  your  verdict,  if  you 
believe  that  to  be  the  facts  established  in  the  case.*' 

Heldf  that  the  defendant  was  entitled  to  have  the  court  charge  as  requested 
and  that  the  modification  of  the  request  constituted  error. 

McElNLAT  V.    31ETROPOLITAN  STH&ET  R.  Co 256 

16. Exceptions  to  a  charge,  when  sufficient. ]    At  the  close  of  the  trial 

the  court,  in  response  to  an  inquiry  made  by  the  defendant's  counsel  concern- 
ing exceptions  to  the  charge  and  to  the  refusals  to  charge  stated,  "  Tou  may 
take  them  after  the  jury  have  retired." 

After  the  jury  had  retired  the  defendant's  counsel  said,  *'  Your  Honor  will 
allow  me  an  exception  in  due  form  to  each  request  which  is  refused  and 
to  each  request  which  was  modified,"  and  the  court  replied,  '*  Yes." 

Held,  that  the  exception  so  taken  was  sufiacient  to  enable  the  defendant  to 
review  the  action  of  the  court  in  modifying  a  request  to  charge.    Id, 

17. Liability  for  injury  from  an  electric  vjire  maintained  in  connection 

with  an  electric  plant  owned  by  a  corporation  —  the  corporation's  vendor  is 
not  liable  on  the  ground  that  the  plant  was  under  his  control,]  £ugene  L. 
Ashley,  who  had  made  a  contract  to  light  a  village  with  electncity  and  had 
built  a  plant  for  that  purpose,  sold  the  plant  to  a  corporation  of  which  he 
became  the  president  and  the  holder  of  a  large  majority  of  its  capital  stock. 
The  sole  relation  between  Ashley  and  the  corporation,  so  far  as  appeared, 
was  that  of  vendor  and  vendee,  and  from  the  time  of  the  transfer  to  it  the 
corporation,  with  the  consent  of  the  village,  operated  the  plant  and  per- 
formed the  lighting  contract.    After  such  transfer  a  man  was  killed  by  corn- 
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iog  in  contact  with  an  electric  wire  which  had  been  negligently  maintained 
in  connection  with  the  electric  plant. 

Held,  that  Ashley  could  not  be  charged  with  liability  for  the  accident  on 
the  ground  that  he  was  in  control  of  the  plant,  notwithstanding  that,  under 
his  contract  with  the  village,  he  bad  no  right  to  assign  the  contract  to  the 
corporation  without  the  consent  of  the  board  of  trustees  eyidenced  by  a 
resolution,  and  that  such  resolution  was  not  passed  until  after  the  accident. 

(Gordon  «.  Abhlbt 535 

18. A  verdict  agaimt  him  rendered  on  that  theory  cannot  beeuetained 

on  the  iheofy  that  he  erected  a  pvhlic  ntdeanoeJ]  A  veraict,  rendered  on  the 
theory  that  Ashley  was  in  control  of  the  plant,  cannot  be  sustained  on  the 
theory  that  he  erected  a  public  nuisance,  where  no  such  claim  was  made 
in  the  complaint  and  no  such  question  was  submitted  to  or  passed  upon  by 
the  Jury.    Id, 

19. If^ry  beeauee  of  a  hone  being  frightened  by  a  log  by  the  roadside 

—  teaUmany  that  the  log  teas  removed  to  prevent  other  horeee  being  frightened 
ii  ineompetent.]  Where,  on  the  trial  of  an  action  to  char||e  a  town  with 
negligence  in  permitting  a  log  of  wood,  which  the  plaintiff  afieged  frightened 
her  horse,  to  remain  on  a  highway  running  through  a  wooded  tract  m  such 
town,  one  of  the  contested  Questions  is  as  to  whether  or  not  the  log  of  wood 
was  *'  a  frightful  object  and  was  an  object  well  calculated  to  alarm  and 
frighten  horses  that  might  be  driven  along  said  highway,"  it  is  error  to 
allow  a  witness  (not  the  commissioner  of  highways  of  the  town)  to  testify 
that  he  and  his  father  took  the  log  out  of  the  road  the  day  after  the  accident 
in  order  to  prevent  other  horses  from  becoming  frightened  at  it,  as  the  ques- 
tion whether  the  log  was  calculated  to  frighten  horses  is  a  question  for 
the  Jury  and  was  not  a  proper  subject  for  expert  testimony. 

White  v.  Town  op  Cazbkoyia M7 

20. The  maintenance  oj  a  leaky  water  doeet  which  damagee  (Enjoining 

property  comtitutee  a  private  nuisance  A  Where  a  person  who,  as  the  executor 
of  and  trustee  under  a  will,  owns  and  is  in  possession  of  certain  premises, 
maintains  upon  such  premises  a  leaky  water  closet,  in  consequence  of  which 
large  quantities  of  water  leak  through  the  wall  of  an  adjoining  house, 
damaging  it  and  subjecting  the  owner  and  tenants  thereof  to  great  annoy- 
ance and  discomfort,  the  defective  water  closet  constitutes  a  privnte  nuis- 
ance, and  the  owner  of  the  adjoining  premises  is  entitled  to  maintain  an 
action  in  equity  against  the  executor  ana  trustee  to  restrain  the  further  main- 
tenance of  such  nuisance  and  to  recover  the  damages  sustained  by  him 
therefrom.    Finkblstein  v.  Huner 424 

21.  Duty  of  a  dty  in  regard  to  the  construction  and  maintenance  of  a 

eewer.^  All  that  is  required  of  a  municipal  corporation  when  building  a 
sewer  is,  that  it  shall  adopt  a  plan  of  construction  which  is  reasonably  calcu- 
lated to  meet  the  needs  of  the  present  and  those  of  the  future  so  far  as  they 
can  be  reasonably  anticipated.  If  it  performs  this  duty  and  thereafter  prop- 
erly maintains  such  sewer,  it  is  not  liable  for  injuries  to  property  resulting 
from  the  overflow  of  the  sewer  occasioned  by  a  rain  storm  of  extraordinary 
violence. 

What  evidence  is  insufficient  to  warrant  a  finding  that  an  overflow  of  a 
sewer  was  due  to  negligence  in  the  construction  of  the  sewer  or  in  its  subse- 
quent maintenance,  considered.    Sundheimer  v,  Crry  of  New  York. 58 

22.  RyJle  a*  to  keeping  an  employee  to  warn  a  hiJborer,  engaged  in  eweep- 

ing  eudtches,  of  the  approach  of  shunted  care.]  Where  it  appeals  that  it  is  cus- 
tomary, when  shunting  cars  in  a  railroad  yard,  to  st»ition  a  brakeman  at  the 
front  end  of  the  cars  being  shunted,  the  necessity  of  promulgating  a  rule  that 
some  other  employee  shall  be  detailed  to  keep  constant  watch  over  a  laborer 
employed  in  sweeping  switches  in  the  vard  in  sight  of  the  shunted  cars,  in 
order  to  prevent  such  laborer  from  being  struck  by  the  shunted  cars,  is  not 
80  obvious  as  to  make  the  question  one  of  common  experience  and  knowl- 
edge.   Corcoran  r.  New  York,  N.  H.  &  H.  R.  R.  Co 505 

Proof  of  statements  made  in  the  presence  of  a  party  seriously  injured 

—  the  injured  party  must  be  shown  to  have  been  cognizant  of  what  was 
said.    ScHiLTJNO  V.  Union  IUilwat  Co 74 

See  Evidence. 
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Additional  allowance  of  costs— an  action  to  recover  for  personal 

injuries  in  a  collision  at  a  railroad  crossing  is  not  extraordinary. 

Smith  V.  Lehigh  Valley  R.  R.Co.    (No.  2) 47 

See  Costs. 

Evidence  sufficient  to  establish  that  a  particular  injury  was  caused 

by  the  accident.    Muller  v.  Metropolitan  Street  R  Co 221 

See  EviDENCB. 

NEOOTTABLTC INSTBUKEITT — Transfer  of  a  stock  certificate  after  the 
announcement  of  a  decision  and  before  entry  of  Judgment  for  its  recovery 
against  the  transferrer — when  such  Judgment  is  admissible  against  the 
transferee — effect  thereof. 
See  EviDBNCE. 

Law  relating  to. 

See  Bills  akd  Notes. 

KEW  TBIAL— -  CkMte  —  token  they  eh&uld  not  be  impoeed  as  a  condition  of 
granting  a  new  trial.]  Where  a  verdict  in  favor  of  a  plaintiff  is  set  aside 
on  the  ground  that  he  failed  to  prove  his  case,  there  is  no  rule  which  requires 
that  costs  shall  be  imposed  as  a  condition  of  granting  a  new  trial. 

In  an  action  to  recover  commissions  for  procunng  a  purchaser  of  real 
property  for  the  defendant,  the  questions  whether  there  was  an  employ- 
ment, whether  the  plaintiff  procured  a  purchaser  and  whether  the  defend- 
ant ever  agreed  to  pay  him  for  so  doing,  were  submitted  to  the  Jury  which 
found  a  verdict  for  the  plaintiff. 

The  court  set  aside  the  verdict  on  the  ground  that  there  was  no  evidence 
that  the  purchaser  was  ever  ready  to  sign  the  contract  to  purchase  the 
defendant  s  property;  no  evidence  that  the  contract  between  the  defendant 
and  purchaser  was  ever  in  fact  prepared,  and,  therefore,  no  evidence  that 
the  plaintiff  had  obtained  a  person  who  was  ready  to  purchase  on  terms 
satisiactory  to  the  defendant,  and  that  the  weight  of  evidence  was  against 
theplaintiff. 

£&ld,  that  costs  should  not  have  been  imposed  as  a  condition  of  granting 
a  new  trial.    Cohen  v.  Krulewitch 126 

KEW  YORK  OTTY —- Dockage  rights  in  New  York  dty  ^  specific  perform- 
ance  of  a  contract  by  tlie  dty  to  purclutse  them  —  defense  that  the  party  agreeing 
to  seU  had  no  interest  — construction  of  a  reservation  in  a  grant  by  the  city  of 
New  York  of  land  and  dockage  rights — an  exception  tJ^errfrom  implies  thai  an 
estate  passed  thereunder — exception  wid  for  uncertainty  —  what  is  an  exercise 
of  a  reserved  right  precluding  fwrtJier  action  —  effect  of  the  city's  consent  to  the 
construction  and  use  of  a  pier  — proviso  in  a  lease  as  to  the  dtj^s  action — pre- 
scriptive right — application  of  **  Sinking  .Fund  Ordinance*' — puwer  of  the 
common  council  to  grant  —  implied  consent  from  the  city. 

See  Bell  v.  City  of  New  York. 487 

Assessment  of  real  property  in  New  York  city — a  review  thereof  rests 

upon  the  application  made  to  the  assessors  —  what  does  notestoMisfi  an  overvalua- 
tion—  what  is  not  a  statement  that  the  property  is  assessed  for  more  than  the 
sum  for  which  it  would  seU  —  unrented  space,  not  considered. 

See  People  ex  rbl.  Greenwood  v,  Feitner 428 

Street  railway  company  in  New  York  city — a  lessee  is  not  bound  to  pay 

to  the  city  a  license  fee  for  each  car  run  prior  to  its  acceptance  of  the  lease  — 
effect  of  ike  taking  of  the  demised  property  **sulifect  to  all  debts  and  liabilities 
of"  the  lessor. 

See  CiTT  of  New  Tore  v.  Third  Ayenttb  R.  R.  Co 879 

Street  railway  company  in  New  York  dty  —  what  company,  as  lessee,  is 

bound  to  pay  to  the  dty  a  license  fee  for  each  car  run — the  lessor,  not  running 
cars,  is  not. 

See  City  of  New  Tors  v.  Sixth  Avenue  R  R.  Co 867 

Street  railway  company  in  New  York  dty — what  company  is  not  bound 

to  pay  to  the  dty  a  license  fee  for  each  car  run  by  it — its  successor  is  not. 

See  City  of  New  York  c  Twenty-third  Street  R.  Co.  *........  878 
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NEW  YORK  OITT  —  Continued,  pack. 

MandamuM  to  compel  a  tuperintendent  €f  buildings  to  enforce  ike  build- 
ing law  —  the  owners  of  builditige  to  be  affected  thereby  are  necessary  parties  — 
review  by  the  courts  of  the  superintendents  approval  of  materials  used. 

See  People  ex  hel.  Cooke  v.  Stbwabt 181 

Sertfiees  of  a  commissioner  of  deeds,  employed  by  the  city  of  New  York, 

who  takes  affidavits  to  accounts  of  employees  of  the  city — when  he  is  not  entitled 
to  compensation,  beyond  his  salary,  from  the  city. 

See  Benjamin  v,  Citt  of  New  York. «3 

Services  of  a  commissioner  of  deeds,  employed  by  t?ie  city  of  New  York,  in 

taking  affidavits  of  city  inspectors — a  waiver  of  the  right  to  compensation  may 
be  established  by  implieatifm. 

See  RocBKE  v.  City  op  New  Yobk 72 

Conviction  for  vagrancy  in  the  boroughs  of  Manhattan  and  the  Bronx  — 

constitutionality  cf  the  provinioM  for  the  prisoners  earlier  discharge  in  com  of 
his  not  having  been  previously  convicted. 

See  People  ex  kEl.  Abrams  v.  Fox 245 

Fees  of  commissioners  of  estimate  and  assessment  in  the  city  of  New  York 

—  what  proof  Mtothe  number  of  days  consumed  must  be  furnished — charges 
for  meetings  at  which  nothing  is  done. 

See  Matteb  of  City  of  New  Tore 433 

Municipal  corporation — unexplained  absence  of  a  member  of  the  fire 

department  of  New  Fork  city — wfiat  must  be  shown  in  the  return  to  a  man- 
damus to  procure  his  reinstatement. 

See  People  ex  rel.  Brbnnan  v,  Stcrois 151 

Cabs  standing  in  front  of  hotels  (n^  at  hack  stands)  in  the  city  of  New 

York  must  pay  a  license  fee  of  twenty -five  dollars  in  addition  to  the  three  dollars 
licensefee. 

See  City  of  New  York  v.  Reesino 417 

Commission  to  condemn  land  in  New  York  city —  the  clerks  thereof  are 

to  be  furnished  by  the  corporation  counsel. 

See  Matter  of  Board  of  Public  Iicproyembktb 851 

A  physician's  certificate  fiUd  in  the  New   York  city  health  department 

is  incompetent  evidence  of  his  patient* s  death. 

See  Robinson  v.  Supbemb  Commandery 215 

NEW  YORK  8T00K  EXOHAKaE  B'EAX -- Transfer  tax-^the  right 
acquired  by  the  legal  representatives  of  a  decedent  in  a  Stock  Exchange  seat  held 
by  him  is  not  sulfjeet  thefeto. 

See  Matter  of  Hellman 855 

N0KSX7IT  —  Denial  of  a  motion  for  a  nonsuit,  how  reviewed. 
See  Appeal. 

See  Trial. 

NOnCTB —  TJie  maintenance  of  a  leaky  water  closet  which  damages  adjoining 
property  constitutes  a  private  nuisance  —  when  a  request  to  abate  it  or  proof  of 
knowl^e  is  unnecessary. 

See  Finkelstein  v.  Huner 424 

KX7I8ANCS  —  The  maintenance  of  a  leaky  water  closet  which  damages  aton- 
ing property  constitutes  a  private  Tiuisance.]  1,  Where  a  penon  who,  as  the 
executor  of  and  trustee  under  a  will,  owns  and  is  in  possession  of  certain 
premises,  maintains  upon  such  premises  a  lealcy  water  closet,  in  consequence 
of  which  large  quantities  of  water  leak  through  the  wall  of  nn  adjoining 
house,  damaging  it  and  subjectine  the  owner  and  tenants  thereof  to  mat 
annoyance  and  discomfort,  the  defective  water  closet  constitates  a  private 
nuisance,  and  the  owner  of  the  adjoininf  premises  is  entitled  to  maintain  an 
action  in  equity  against  the  executor  and  trustee  to  restrain  the  further  main- 
tenance of  such  nuisance  and  to  recover  the  damages  suBtained  by  him  there- 
from.   Finkelstein  v.  Huner 424 
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WlSAJtlOK— Qmtinved,  paob. 

2. When  a  request  to  abate  it  or  proef  of  knowledge  is  unnecessary. '\ 

In  such  an  action  it  is  not  necessary  for  the  plaintiff  to  prove  a  request  to  the 
defendant  to  abate  the  nuisance,  nor,  where  it  does  not  appear  that  the  nuis- 
ance existed  before  the  defendant  became  the  owner  of  the  premises,  to  show 
that  the  defendant  hod  knowledge  or  notice  of  the  existence  of  the  nuisance 
before  the  action  was  brought.    Id, 

liability  for  injury  from  an  electric  wire  maintained  in  connection 

with  an  electric  plant  owned  by  a  corporation  —  the  corporation's  vendor  is 
not  liable  on  the  ground  that  the  plant  was  under  his  control  —  a  verdict 
Hgainst  him  rendered  on  that  theory  cannot  be  sustained  on  the  theory  that 

he  erected  a  public  nuisance.    Gobdok  «.  Ashley 525 

See  Negligence. 

OFFSET: 

See  Sbt-opp. 

ORAL  EVIDBNGE : 

See  Evidence. 

OBDEB: 

See  Motion  and  Order. 

OBDINANGE  —  Qf  municipalities,  construction,  etc.,  of. 
See  Municipal  Corporation. 

PABBNT  AND  CHILD  —  Insurance  —payable  to  heirs  at  law  — a  child 
taken  into  the  family  is  not  included  therein. 

See  Merchant  v.  White 539 

See  Insurance. 

PABOL  EVIDENCE : 

See  Evidence. 

PABTinON  —  Purchaser  under  a  judgment  in  partition  —  relieved  from 
his  purchase  where  guardians  ad  litem /<7r  infant  drfendants  v>ere  connected  in 
business  with  tfie  attorneys  tor  adverse  parties  —  wKo  is  an  ** adverse  party."'\ 
1.  Rule  49  of  the  General  Rules  of  Practice,  which  provides,  "No  person 
shall  be  appointed  guardian  ad  litem**  unless  he  **  has  no  interest  adverse  to 
that  of  the  infant,  and  is  not  connected  in  business  with  the  attorney  or 
counsel  of  the  adverse  party,". should  beK^onstrued  in  its  broadest  sense,  and 
when  so  construed  the  term  *' connected  In  business "  with  the  attorney  or 
counsel  of  the  adverse  pnrty  contemplates  any  kind  of  business  association 
and  includes  clerks  as  well  as  partners. 

The  terms  "  interest  adverse"  and  "  adverse  partv  "  should  receive  a  simi- 
lar construction,  and  the  rule  should  not  be  limited  to  cases  wherein  it  has 
been  adjudged  that  the  interests  of  the  infant  a: e  or  are  not  adverse,  but 
should  be  applied  as  well  to  cases  in  which  that  question  is  involved. 

In  an  action  to  partition  real  property  passing  under  the  8d  paragraph  of 
the  will  of  Daniel  Parish  it  appeared  that  the  testator  devised  the  property 
to  his  two  daughters,  Susan  D.  Parish  and  Helen  Parish,  for  life,  and  directed 
that  after  the  termination  of  such  life  interest  the  property  should  be  sold  by 
his  executors  and  the  proceeds  be  divided  equally  among  his  children  then 
living  (excepting  one  son)  and  the  issue,  if  any,  of  such  as  should  have  died, 
the  issue  of  any  deceased  child  taking  their  parent's  share  per  stirpes.  At 
the  end  of  such  paragraph  was  a  statement  that  the  testator  desired  bis 
daughters  to  be  able  to  maintain  their  usual  style  of  living,  and  it  was 
under  this  provision  that  the  action  was  sought  to  be  maintained. 

Certain  infant  great  grandchildren  of  the  testator,  whose  interests  depended 
upon  the  death  of  their  grandfather  or  grandmother,  as  the  case  might  be, 
prior  to  the  death  of  the  survivor  of  the  two  life  tenants,  were  made  parties 
to  the  action.  The  attorney  for  the  plaintiffs  was  a  clerk  in  the  office  of  a 
Arm  of  lawyers  who  appeared  for  the  adult  defendants,  and  a  member  of 
this  firm  appeared  for  some  of  the  Infant  defendants,  while  another  clerk  in 
their  office  appeared  for  other  infant  defendants.    The  questions  litigated  in 

Afp.  Dit.— Vol.  LXXVII.        45 
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PABTXnOV  —  Continued.  pags. 

the  action  included  the  construction  of  the  'will,  the  right  to  maintain  the 
action  and  the  time  of  the  sale. 

HM^  that  the  infant  defendants  were  necessary  parties  to  the  action  and 
were  entitled  to  be  represented  by  guardians  ad  Utefn  who  were  in  no  way 
connected  in  business  with  the  attorney  for  parties  who  had  rights  which 
were  or  might  be  adverse  to  those  of  the  infants; 

That,  as  the  infants  had  not  been  represented  by  proper  guardians  ad 
litem,  the  purchaser  at  the  partition  sale  was  entitled  to  be  relieved  from 
his  purchase,  notwithst«uiding  that  it  appeared  from  the  terms  of  the  judg- 
ment that,  even  if  the  infants  had  been  represented  by  proper  guardians  ad 
litem,  the  infants  could  not  have  changed  the  Judgment  rendered  or  have 
prevented  the  sale  from  taking  place.    Parish  v.  Parish 367 

2. Land  eet  off  in  a  partition  euit  *  *  as  appurtenant  *'  to  each  cf  ttto  oDier 

lot$ — righUof  theovonere  ofeueh  tu?o  lots  Vierein  —  the  right  j  aeitee  under  a 
mortgage  of  a  lot  *'  together  with  the  appurtenaneee.**]  In  1875,  when  an  action 
was  Drought  to  partition  lands  in  the  village  of  Saratoga  Springs  which  were 
owned  by  the  heirs  of  Lewis  Putnam  as  tenants  in  common,  a  certain  strip 
of  land  formed  the  outlet  to  the  street  of  what  was  known  as  the  Putnam 
homestead  lot  and  also  formed  a  means  of  access  to  the  rear  of  what  was 
known  as  the  William  Putnam  house.  The  commissioners  appointed  in  the 
action  set  off  the  homestead  ;ot,  which  was  known  as  lot  No.  10,  to  Jennie 
L.  Putnam,  and  the  William  Putnam  house,  which  was  known  as  lot  No.  8, 
to  John  L.  Putnam,  and  in  their  report  disposed  of  the  strip  before  mentioned 
as  follows :  '*  We  have  also  set  off  in  common  to  defendants  John  L.  Put- 
nam and  Jennie  L.  Putnam  as  appurtenant  to  the  lot  known  as  the  William 
Putnam  House  and  marked  No.  8  on  the  annexed  maps,  and  the  premises 
last  above  described  as  the  '  Homestead '  and  Marked  No.  10  on  the  annexed 
maps." 

£Md,  that  the  commissioners  did  not  intend  to  set  off  the  strip  in  question 
to  John  L.  Putnam  and  Jennie  L.  Putnam  as  tenants  in  common,  but  that  it 
was  their  intention  to  ffive  each  of  such  persons  and  their  grantees  a  com- 
mon right  of  usage  in  the  strip  as  an  entirety,  and  that  neither  of  them  had 
power  to  force  a  division  of  the  strip  or  to  exclude  the  other  owner  from  any 
portion  thereof; 

That  a  mortgage  executed  by  John  L.  Putnam  upon  lot  No.  8  "  together 
with  the  appurtenances  "  included  the  mortgagor's  rights  in  the  strip  of 
land  in  question.    Putnam  c.  Putnam 554 

PABTNEBSHIF — F%rm  name — right  ef  an  auignee  acquiring  the  good 
will  Jroni  the  legtd  repreeentcUivee  of  the  last  surviving  partner — action  to 
restrain  a  eorporcUion  from  adopting  such  firm  name  in  its  corporate  title.] 
Although  the  personal  representatives  of  the  last  survivor  of  a  firm  cannot 
assign  the  firm  name,  as  such,  the  good  will  of  the  firm,  which  is  assign- 
able by  them,  includes  the  right  of  the  purchaser  to  advertise  and  hold  him- 
self out  to  the  public  thereafter  as  the  successor  to  the  property  and  busi- 
ness of  the  extinct  firm,  and  where  a  projected  sale  of  such  good  will  has 
not  been  consummated  because  a  corporation  has  approprtoted  the  firm 
name  fur  its  corporate  title,  a  court  of  equity  will  intervene  to  restrain  the 
corporation  from  making  further  use  of  the  firm  name. 

FisK  V,  PisK,  Clark  &  Flaoo 83 

Reference  —  it  cannot  be  ordered  until  an  issue  as  to  the  existence  of 

a  partnership  is  first  determined.    Jonsb  v.  Lester 174 

iiee  llSFEBENCE. 

PASTT  — Demurrer — it  will  not  lie  for  a  misjoinder  of  parties  defendant 
— action  against  both  an  agent  and  his  undisclosed  principal  —  complaint  not 
demurrable  for  misjoinder  of  two  causes  of  action  nor  as  not  stating  a  cause 
of  action  against  the  agent  —  when  the  plaintiff  must  elect  which  he  will 

hold  liable.    Tew  v.  Wolfsohn 454 

tiee  Pleadinq. 

Agreement  by  a  person  to  leave  all  his  property  to  one  who  should 

ive  with  him  as  a  daughter  —  specific  performance  thereof — action  against 
he  promisor's  administrators  and  heirs — a  demurrer  does  not  lie  for  a  mis- 

oinder  of  parties  defendant.    Hall  v.  Oilman.    (No.  1) 45S 

JSee  PLEAi>ij«a. 
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TAS^TY  —  Continued,  paqe. 

Mandamus  to  compel  a  superintendent  of  buildings  to  enforce  the 

building  law  — the  owners  of  buildings  to  be  affected  thereby  are  necessary 

parties.    People  ex  bel.  Cooke  «.  Stewabt 181 

See  Municipal  Cobporation. 

Revivor  of  a  proceeding  for  an  accounting  by  an  executor  who  dies 

-while  it  is  pending  —  notice  to  all  parties  in  interest. 

Matter  of  Treadwell 155 

See  Surrogate. 

••  Party  "  in  the  Code  of  Civil  Procedure,  §  1»4,  defined. 

Lane  v.  Boghlowitz 171 

See  Venue. 

PATENT  —  Construetian  of. 
See  Deed. 

PAYMENT  —  Mortgage  foreclosure — sufficiency  of  a  tender  not  kept  good 
— it  will  not  sustain  a  c»im  to  have  a  mortgage  annulled  —  when  it  will  pre- 
vent an  election  to  declare  the  principal  sum  due.    Schieck  «.  Donohue.  . .  321 
See  Pleading. 

PENAL  OOBE  — §  M-— Section  W  of  the  Penal  Code  is  not  limited  to  afflda- 
^t$  required  by  the  latoe  of  the  State  of  Neu>  York, 

See  People  c.  Martin 396 

[See  table  of  sections  of  the  Penal  Code  cited,  arcte,  in  this  volume.] 

PEBJUBT  —  Section  ^  of  the  Penal  Code  ie  not  limited  to  affidavita  required 
by  the  laws  of  the  State  of  New  York — indictment  charging  two  pereone  with  the 
crims  of  perjury,  andaUo  that  one  of  them  counseled  the  acts  of  the  other — it 
charges  both  as  principals  with  the  commission  of  one  offense. 

See  People  v,  Martin 896 

PEBSONAIj  PBOPEETT  —  Transfer  of  a  stock  certificate  itfter  the 
announcement  of  a  decision  and  before  entry  of  judgment  for  its  recovery  against 
the  tranrferrer  —  when  such  judgment  is  admissible  against  the  trantferee  — 
effect  thereof 

See  Printing  Tel.  News  Co.  v.  Brantingham 280 

The  cost  of  store  fixtures  as  evidence  of  value. 

See  Perlbergbr  v,  Orell 12S 

Sales  cf 

See  Sale. 

PEBSONAIj  TBANSACTION  —  With  a  deceased  or  insane  person. 
See  Evidence. 

PHYSICIAN  —  Action  to  determine  the  validity  of  the  probate  of  a  will  — 
testimony  of  physicians  based  upon  a  diagnosis  of  incipient  paresis  made  by 
one  of  them  three  vears  before  the  testator's  death  and  contradicted  by  his 
subsequent  condition  —  it  does  not  require  the  submission  of  the  case  to  the 

Jury.    Philips  v.  Philips 118 

See  Will. 

A  physician  is  incompetent  to  testify  as  to  the  cause  of  his  patient's 

death  — his  certificate  filed  in  the  New  York  city  health  department  is  also 

incompetent.    Robinson  v.  Supreme  Coicmandert 215 

See  Insurance. 

Evidence  —  compensation  of  a  physician  —  what  question  in  regard 

thereto,  although  objectionable,  does  not  require  a  reversal. 

MuLLER  V.  Mbtrofolitan  StrbetU.  Co 231 

See  Evidence. 

PLACE  OF  TBIAL: 

See  Venue. 
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PLXABIVO  —  Allegation  m  to  lidbility  impoBed  by  Vie  laws  of  another  StaUfor 
pretenUiny  to  be  offlcere  of  a  pretended  corporation — when  it  is  contractual  and 
not  penal — liability  at  common  law  J]  1.  The  complaint  in  an  action  alleged 
"that  it  was  at  all  the  times  hereinafter  mentioned,  and  still  is,  the  law  of 
the  State  of  Illinois  ttiat  whenever  any  person  or  persons,  being  or  pretend- 
ing to  be  officers  or  agents  or  directors  of  any  stock  corporation  or  pretended 
stock  corporation  organized  or  pretended  to  be  organized  under  the  laws  of 
the  State  of  Illinois,  assume  to  exercise  corpHorate  powers  or  use  the  name  of 
any  such  corporation  or  pretended  corporation,  without  first  filing,  or  caus- 
ing to  be  fllea  on  behalf  of  such  corporation  or  pretended  corporation,  in  the 

1  office  of  sudi 
the  complete 


ce  of  the  recorder  of  deeds  of  the  county  where  the  principal  < 

corporation  or  pretended  corporation  is  located,  a  certificate  of  t ^ 

organization  of  the  said  corporation,  issued  bv  the  Secretary  of  State  of  the 
State  of  Illinois,  such  persons  are  jointly  anci  severally  liable  for  all  debts 
and  liabilities  made  or  contracted  by  them  in  the  name  of  such  corporation 
or  pretended  corporation;  and  that  such  liability  may  be  enforced  against 
such  persons  in  an  action  at  law,  brought  against  them  or  an^^  of  them  in  anr 
court  of  competent  lurisdiction,  by  an^  person  with  whom  such  debt  shall 
hnve  been  contracrted; "  that  at  all  the  times  in  the  said  complaint  mentioned 
the  defendants  pretended  to  be  officers  and  agents  and  directors  of  a  pre- 
tended stock  corporation  organized  under  the  laws  of  the  State  of  Illinois, 
and  that  they  did  assume  to  exercise  cirporate  powers  and  to  use  the  name 
of  the  said  pretended  corporation  without  having  filed,  or  caused  to  be  filed 
on  behalf  of  the  said  corporation,  a  certificate  required  by  law  to  be  filed  in 
the  office  of  the  recorder  of  deeds  in  the  county  wherein  the  principal  office 
of  such  company  was  located;  that  between  the  20th  day  of  December.  1806, 
and  the  19th  day  of  January,  lb99,  the  defendants  **  so  assuming  and  pre- 
tending as  aforesaid,"  did  purchase  from  the  plaintiff,  in  the  name  and  on 
the  alleged  behalf  of  said  pretended  corporation,  certain  goods,  wares  and 
merchandise  of  the  value  in  all  of  the  sum  of  $752,  which  said  sum  defend- 
ants promiseil  to  pay  to  plaintiff,  and  upon  which  there  is  still  due  and  owing 
to  the  plaintiff  the  sum  of  $678.21.  For  a  second  cause  of  action  the  plain- 
tiff, upon  the  facts  set  forth  in  the  first  cause  of  action,  sought  to  charge  the 
defenaants  with  liability  upon  a  draft  drawn  in  payment  for  the  goods  men- 
tioned in  the  first  cause  of  action. 

lleld^  that  from  the  express  averments  of  the  complaint  it  appeared  that 
no  corporation  was  ever  m  fact  organized  and  that  the  defendants  pretended 
tc  be  officers  of  a  corporation  having  no  legal  existence; 

That  it  was  only  necessary  for  the  plaintiff  to  show  that  the  pretense  that 
there  was  an  existing  corporation  was  made  at  the  time  the  transaction  in 
suit  was  hail  and  that  the  statute  set  forth  in  the  complaint  was  then  in 
force;  that  such  facts  were  averred  in  the  complaint  in  plain  and  unmistak- 
able language; 

That,  as  the  action  was  not  brought  upon  the  theory  that  a  corporation 
actually  existed,  it  was  not  necessary  for  the  complaint  to  aver  the  time  when 
the  statute  referred  to  therein  was  adopted  or  whether  or  not  it  was  retroac- 
tive or  when  the  corporation  in  question  was  organized; 

That,  as  the  liability  sought  to  be  enforced  against  the  defendants  was 
incurred  in  the  purchase  of  goods,  it  was  purely  contractual  and  not  penal, 
and  that  the  courts  of  the  State  of  New  York  would  enforce  the  same; 

That,  independent  of  the  question  whether  the  complaint  was  sufficient  to 
bring  the  case  within  the  terms  of  the  Illinois  statute,  it  stated  facts  suf- 
cient  to  impose  a  common-law  liability  upon  the  defendants  as  individuals 
engaged  in  a  joint  venture.    Wobthington  v.  Oriessbr 

2. Agreement  by  a  pereon  to  leave  aU  hie  property  to  one  toho  should  live 

toith  him  as  a  daughter  —  epeeijie  performance  t'tereof — aeUon  againU  the 
promdsor'B  adminietratore  and  fteire/]  Helen  Potts  Hall  brought  an  action 
against  the  administrators  of  the  estate  of  Gleorge  F.  Gilman,  deceased,  his 
heirs  at  law  and  all  others  interested  in  his  estate,  to  compel  the  specific 
performance  of  a  contract  alleged  to  have  been  made  between  the  pmintiff 
and  George  F.  Oilman,  by  which  Gilman  agreed  that  if  the  plaintiff  ''should 
continue  to  live  with  him  and  care  for  him  as  a  daughter  until  the  time  of 
his  death  she  should  have  and  be  entitled  to  all  his  propertv,  both  real  and 
personal,  as  fully  and  to  the  same  extent  as  if  she  were  his  sole  lawful  issue." 
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The  complaint  alleged  that  Oilman  was  a  childless  widower  who  was  under 
no  moral  or  legal  obligations  to  his  collateral  relatives  and  lived  on  unfriendly 
terms  with  them;  that  several  years  prior  to  his  death  the  decedent  '*  having 
conceived  a  strong  personal  regard  for  this  plaintiff,  and  being  desirous  that 
she  should  become  a  member  of  his  household,  adopted  this  plaintiff  as  his 
daughter,  and  did  make  her  a  member  of  his  household  and  thereafter  until 
the  time  of  his  death,  plaintiff  resided  with  him  as  his  daughter,  receiving 
from  him  the  care,  support  and  affection  of  a  father,  managing  his  household 
and  rendering  to  him  the  same  obedience  and  affection  as  if  she  had  been  his 
natural  daughter;  '*  that  the  agreement  in  suit  was  made  a  few  months  prior 
to  the  decedent's  death,  "  in  consideration  of  said  services  and  affection  and 
as  an  inducement  for  her  to  render  the  same  as  long  as  he  lived  and  for  other 
good  and  valuable  considerations;"  that  the  plaintiff  duly  performed  the  con- 
tract on  her  part  and  that  the  seryiccs  rendered  by  her  pursuant  thereto  were 
of  great  yaiiie  to  the  decedent,  but  were  '*  of  such  a  character  that  they  can- 
not be  readily  admeasured  and  are  not  capable  of  exact  ascertainment  or 
valuation." 

BM,  that  a  demurrer  interposed  to  the  complaint  by  a  defendant  who  was 
a  daughter  of  a  deceased  sister  of  the  decedent  should  be  ovenuled; 

That  the  agreement,  as  stated  in  the  complaint,  was  not  void  for  uncertainty 
or  on  the  ground  that  it  was  against  public  policy; 

That  it  could  not  be  said,  as  matter  of  law,  that  specific  performance  of 
such  agreement  should  not  be  enforced; 

That  the  complaint  stated  but  a  single  cause  of  action  and  was,  therefore, 
not  demurrable  on  the  ground  that  a  cause  of  action  against  the  decedent's 
administrators  was  united  with  a  cause  of  action  against  his  heirs; 

That  it  was  proper  to  unite  all  of  the  parties  interested  in  the  estate  in  order 
to  avoid  a  multiplicity  of  suits  and  procure  an  adjudication  that  would  finally 
determine  the  question; 

That  the  question  whether  or  not  the  complaint  stated  a  cause  of  action  as 
to  all  of  the  other  defendants  did  not  concern  the  demurring  defendant. 

Hall  v.  Oilman.    (No.  1) 458 

3. A  demurrer  does  not  lie  far  a  misjoinder  of  parties  drfendant,]    A 

demurrer  will  not  lie  for  a  misjoinder  of  parties  defendant,  but  it  will  lie  for 
a  defect  of  parties  defendant.  The  defect  of  parties  defendant  for  which 
a  demurrer  will  lie  means  a  non-joinder  and  not  a  misjoinder  of  parties.    Id, 

4. AfuUifarumeness.]    A  demurrer  on  the  ground  of  multifariousness 

is  not  authorized  by  the  Code  of  Civil  Procedure.    Id. 

5. WTien  no  sufflcient  bona  m  ahoton  for  an  order  of  interpleader. '\    A 

temporary  receiver  in  bankruptcy  having  come  into  possession  of  a  policy  of 
insurance  on  the  life  of  the  bankrupt,  the  court  appointing  him  made  an 
order  directing  him  to  deliver  the  policy  to  one  Chapuis,  and  providing  that 
upon  compliance  with  the  order  the  receiver  should  be  discharged  from  lia- 
bility in  respect  to  the  order.  The  receiver  refused  to  comply  with  the  order, 
and  Chapuis  brought  an  action  in  replevin  against  him  to  recover  possession 
of  the  policy.  The  receiver  then  made  a  motion  to  substitute  one  Park- 
hurst  as  defendant  in  the  replevin  action,  alleging  "that  one  Arthur  H. 
Parkhurst,  not  a  party  to  this  action,  made  a  demand  against  deponent  for 
the  same  property,  without  collusion  with  this  deponent:  that  the  said  Park- 
hurst claims  the  said  property  by  virtue  of  an  order  made  in  the  City  Court 
of  the  city  of  New  York,  wherein  and  whereby  the  said  Arthur  U.  Park 
hurst  was  appointed  receiver  of  the  property,  assets  and  effects  of  one  Isidore 
Marty,  and  that  the  said  Arthur  H.  Parkhurst,  as  deponent  is  informed  and 
yerily  believes,  has  qualified  as  such  receiver  and  claims  the  said  policy  of 
insurance  as  the  property  of  the  said  Isidore  Marty,  and  he  claims  to  be 
entitled  to  the  same  by  reason  of  such  receivership."  No  facts  were 
stated  tending  to  show  that  Parkhurst's  claim  had  any  just  or  reasonable 
foundation. 

Hisld,  that  the  order  of  interpleader  should  haye  been  denied. 

Chapuis  «.  Long 273 

6.  Demurrer  —  when  aUegatione  of  f alee  repreaentatione  on  a  aale,  eet  up 

ae  a  complete  drfenee  to  an  action  for  the  purchase  price,  are  demurrable  — 
counterclaim  — reecimon.]    In  an  action  brought  by  the  Farmers'  National 
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Bank  of  Malone  against  the  St.  Regis  Paper  Company  to  Tecover  upon  a 
negotiable  promissoiy  note  made  by  the  defendant  and  delivered  to  the 
Forest  Land  and  Mill  Company  and  transferred  to  the  plaintiff  before 
maturity,  the  defendant  interposed  an  answer  alleging,  as  a  complete 
defense,  that  the  note  in  suit  was  given  in  part  payment  for  22,500  acres 
of  land  purchased  by  the  defendant  from  the  Forest  Land  and  Mill  Com- 
pany, and  that  at  the  time  of  the  sale  the  Forest  Land  and  Mill  Company 
nad  made  false  representations  concerning  the  quantity  of  pulp  wood  upon 
the  land;  that  if  the  representations  had  been  true  the  land  would  have  been 
worth  eight  dollars  an  acre,  but  the  representations  being  false  it  was  worth 
only  two  dollars  per  acre. 

6M,  that  the  matter  set  forth  in  the  answer  did  not  constitute  a  com- 
plete defense,  as  the  defendant  could  not  retain  the  land  and  still  refuse  to 
Say  any  part  of  the  purchase  price,  and  that  the  answer  was  consequently 
emurrable; 

That  such  matter  should  have  been  set  up,  if  at  all,  by  way  of  counter- 
claim or  under  a  demand  that  the  sale  be  rescinded. 

FAmaBBS*  Nat.  Bakk  e.  St.  Rbqis  Paper  Co 5.^ 

7. Comphint  alleging  a  tpedal  contract  for  eerviees — the  plaintiff'  mag 

tinder  it  recover  on  quantum  meruit.]  Where  the  complaint,  in  an  action  to 
recover  for  services  rendered  by  the  plaintiff  to  the  defendant,  alleges  the 
existence  of  a  special  contract,  the  plaintiff  may,  if  the  evidence  utils  to 
establish  the  existence  of  a  special  contract,  but  does  show  that  services 
were,  in  fact,  rendered,  recover  upon  a  quantum  fneruit. 

Shibk  v.  Bbookfield 2$K^ 

8. Allegation  that  eervicee  were  worth  a  certain  eum  —  admiegibiUty  <if 

a  contract  ae  proof  of  their  value.]  Where  the  complaint  alleges  that  the 
services  were  worth  a  certain  sum  and  that  the  defendants  had  agreed  to  pay 
that  sum  therefor,  the  plaintiff  is  entitled  to  give  evidence  showing  the  nature 
of  the  services  and  the  extent  thereof,  the  drcumstances  under  which  they 
were  rendered  and  their  fair  value;  a  contract  made  between  the  parties  may 
also  be  shown  in  determining  the  value  of  the  services.    Id. 

9. Occurreneee  einee  an  action  tcae  begun  may  be  set  up  ae  a  partial 

dtfenee  in  mitigation  ofdamagee,]  Where  a  vendor  of  real  estate  brings  an 
action  against  his  vendee  to  recover  damages  resulting  from  the  action  of 
the  vendee  in  delivering  to  him,  in  part  payment  of  the  purchase  price,  a 
note  and  mortgage  purporting  to  be  signed  by  John  Robinson  and  Edwaid 
F.  Riley,  but  which  bad  not,  in  fact,  been  signed  by  Riley,  the  vendee  may, 
under  section  508  of  the  Code  of  Civil  Procedure,  set  forth  in  his  answer, 
as  a  partial  defense  and  in  mitigation  of  damages,  occurrences  which  took 
place  after  the  action  was  begun  and  which  haa  the  effect  of  validating  the 
note  and  mortgage  and  of  making  them  enfordble  securities. 

Gabat  v.  Doane 41S 

10. Such  dtfenee  ie  not  limited  to  action*  to  recover  damagee  for  breach 

of  promiee  to  marry,  or  for  pereonal  injury  or  injury  to  property.  ]  Section  506, 
relative  to  the  pleading  of  partial  defenses,  does  not  limit  the  right  to  inter- 
pose such  defenses  to  actions  to  recover  damages  for  a  breach  of  promise  to 
marry  or  for  a  personal  injury  or  an  injury  to  property.    Id. 

11. Demurrer  doee  not  lie  to  an  anawer  containing  a  denial  and  new  mat- 
ter.^  Where  a  defense  set  forth  in  an  answer  contains  new  matter  and 
denials  of  material  allegations  of  the  complaint,  such  denials  may  be  stricken 
out  upon  motion,  if  the  plaintiff  is  agerieved  thereby,  but  so  long  as  they 
remain,  a  demurrer  will  not  lie  to  the  defense  even  though  the  other  matter 
pleaded  therein  docs  not  constitute  a  defense.    Uggla  v.  Brokaw 810 

12. Redundant  matter  merely  ie  net  demurrable,]    A  demurrer  will  not 

lie  to  a  count  in  an  answer  pleaded  as  a  separate  defense  on  the  ground  that 
the  matter  alleged  therein  is  redundant,  where  such  matter,  if  true,  will 
defeat  the  action.    Id, 

18. A  motion  to  etrike  out  an  entire  count  ae  redundant  ie  proper.] 

The  power  of  the  court  to  strike  out  matter  as  irrelevant  or  redundant  extends 
to  an  entire  count  pleaded  as  a  separate  defense  or  counterclaim. 
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QtMBrtf,  whether  the  authority  to  strike  out  irreleyant  or  redundant  matter 
contained  in  a  pleading  is  derived  from  the  inherent  power  of  the  court  or 
from  section  645  of  the  Code  of  Civil  Procedure.    Id, 

14.  -^^A  ieparats  dtfense  setting  up  new  maXter  provable  under  preceding 
deniaU  ie  not  demnrrtMe — aUegcUione  ae  to  injury  from  material  falling  from 
a  building.]  The  complaint,  in  an  action  to  recover  damages  for  personal 
injuries,  alleged  that  the  defendant  was  the  owner  of  a  certain  building  and 
that,  whUe  the  plaintiff  was  driving  alonf  a  public  street  in  front  of  such 
building,  he  was  struck  by  material  which  blew  from  the  roof  thereof.  The 
answer  admitted  that  the  defendant  owned  the  reversion  of  the  premises, 
but  denied  that  he  owned  the  present  existing  estate  therein  or  that  he  had 
possession,  occupancy  or  control  of  the  same,  and  put  in  issue  the  other  mate- 
rial allegations  of  the  complaint.  The  answer  also  set  forth  several  separate 
defenses,  to  the  second,  third,  fourth,  fifth  and  sixth  of  which  the  plaintiff 
demurred  upon  the  ground  that  they  were  insufficient  upon  the  face  thereof. 
Each  of  such  defenses  reiterated  the  admissions  and  denials  contained  in 
the  preceding  part  of  the  answer,  and  all  of  them,  except  the  sixth  defense, 
contained  the  allegation  that  the  defendant  never  had  knowledge  or  notice 
of  any  defect  or  weakness  in  the  construction  of  the  building  or  any  part 
thereof. 

In  the  second  defense  it  was  alleged  that  for  many  years  prior  to  the 
accident  the  building  described  in  the  complaint  was  properly  and  safely 
constructed,  of  the  ^t  material,  by  skilled  and  competent  persons,  and  that 
it  was  in  the  exclusive  occupation,  care,  custody  ana  control  of  a  tenant  for 
years  continuously  thereafter. 

In  the  third  detense  it  was  alleged  that  the  building  was  erected  by  a  ten- 
ant for  years,  who  was  in  the  exclusive  occupation,  care,  custody  and  con- 
trol of  the  premises  at  the  time  and  so  continued  for  many  years  thereafter 
and  down  to  the  time  of  the  accident. 

In  the  fourth  defense  it  was  alleged  that  the  preparation  of  the  plans  for 
the  construction  of  the  building  was  delegated  to  a  competent  and  skills 
architect  and  engineers,  and  that  both  the  defendant  and  his  tenant  relied 
upon  such  architect  and  engineers  and  were  not  skilled  or  informed  in  mat- 
ters relating  to  the  construction  of  such  structures ;  that  such  architect  and 
engineers  superintended  the  construction  and  inspection  of  the  work  and 
materials,  and  that  the  only  interference  on  the  part  of  the  defendant  or  his 
tenant  was  the  signing  of  the  contract  by  the  tenant ;  that  the  work  was 
delegated  to  competent  independent  contractors  who  undertook  to  supply 
the  best  materials  and  most  skilled  and  careful  labor. 

In  the  fifth  defense  it  was  alleged  that  the  accident  was  the  direct  result 
of  **viefn€0or\n  that  a  hurricane  of  extraordinarv  violence  unseated  from 
reasonably  secure  fastenings  the  materials  which  injured  the  plaintiff,"  and 
that  this  result  was  not  produced  or  contributed  to  by  any  faulty  or  defect- 
ive construction. 

In  the  sixth  defense  it  was  alleged  that  the  injuries  were  caused  solely 
through  the  negligence  of  the  plaintifT. 

Held,  that  the  demurrer  was  properly  overruled ; 

That,  as  each  of  the  separate  defenses  contained  denials  of  material  allega- 
tions of  the  complaint,  a  demurrer  would  not  lie  thereto  even  though  the 
other  matter  pleaded  did  not  constitute  a  defense ; 

That  the  matter  set  forth  in  the  several  separate  defenses  would,  if  true, 
defeat  a  recovery ;  that  the  fact  that  none  of  such  defenses  contain^  any 
new  matter,  but  consisted  solely  of  matter  provable  under  the  preceding 
denials  contained  in  the  complaint,  did  not  render  them  demurrable ; 

That  the  remedy  of  the  plaintiff  was  by  a  motion  to  strike  nut  the  irrele- 
vant or  redundant  matter  even  though  such  matter  included  the  entire 
separate  defense.    Id, 

15.  Demurrer  —  it  will  not  lie  for  a  mi^oinder  of  parties  defendant,'] 

A  demurrer  will  not  lie  for  a  misjoinder  of  parties  defendant.  The 
phrase  *'  defect  of  parties,"  used  in  subdivision  6  of  section  488  of  the  Code 
of  Civil  Procedure,  authorizing  a  demurrer  fur  a  defect  of  parties  plaintiff 
or  defendant,  means  a  non- joinder  of  parties  and  not  a  misjoinder. 

Tew  V,  WoLFSOHK 454 
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16.  Aetiofi  against  both  an  agent  and  hi$  undiedoeed  principal  —  com- 

jtlamt  not  demurrable  for  miefainder  of  two  eaiuf^e  of  action  nor  as  not  stating 
a  cause  of  action  against  tlie  agent.]  A  complaint  in  an  action  brought 
against  an  agent  and  his  undisclosed  principal  upon  a  contract  made  by  the 
agent  on  behalf  of  such  undisclosed  principal  states  but  a  single  cause  of 
action,  and  is,  therefore,  not  demurrable  on  the  ground  that  two  causes  of 
action  have  been  improperly  unitM  therein,  nor  on  the  ground  that  it  does 
not  state  a  cause  of  action  against  the  agent.    Id, 

17.  When  the  plaintiff  must  dect  tehieh  he  will  hold  liable.]    Assuming 

that,  in  such  a  case,  the  plaintiff  is  only  entitled  to  judgment  against  one  of 
the  defendants  and  that  he  must  elect  which  party  he  intends  to  hold,  he 
cannot  be  required  to  make  such  election  until  the  close  of  the  cnse.  The 
bringing  of  the  action  against  both  the  agent  and  the  undiiolosed  prin- 
cipal does  not  operate  as  an  election  to  hold  the  undisclosed  principal  and 
not  the  agent. 

The  doctrine  of  election  should  not  be  applied  in  such  a  case  until  the  debt 
has  been  satisfied  by  either  the  agent  or  the  undisclosed  principal.    Id. 

18.  Discharge  of  a   servant  —  defense  t/iat  it  was  for  good  cause.] 

Where  a  servant  brings  an  action  against  his  master  to  .recover  damages 
for  his  wrongful  discharge,  the  defense  that  the  plaintiff  was  discharged 
for  good  and  sufficient  cause  is  an  affirmative  one  which  must  be  pleaded 
and  proved  by  the  defendant.    Spftz  v.  Heikze 317 

19.  Bill  of  particulars.]    The  same  authority  exists  for  requiring 

a  bill  of  particulars  of  an  affirmative  defense  as  for  requiring  a  bill  of  par- 
ticulars of  the  plaintiff's  claim. 

In  granting  a  bill  of  particulars  the  court  should  so  exercise  its  discretion 
as  to  avoid  compelling  the  party  required  to  serve  the  bill  of  particulars  to 
make  an  undue  disclosure  of  the  evidence  on  which  he  relies  to  esublish 
the  facts  in  issue.    Id. 

20.  Demurrer  —  not  sustained  on  a  ground  not  specified  therein.]    If 

the  ground  of  objection  specified  in  a  demurrer  to  a  complaint  is  not  good, 
the  demurrer  cannot  be  sustained  because  of  another  defect  in  the  com- 
plaint not  specified  in  the  demurrer.    Leooett  v.  Steveks 61  d 

21.  When  an  executor  has  legal  capacity  to  sue —  interest  of  an  execu- 
tor's executor  in  the  construction  of  the  original  testator's  mil — statement  of 
a  cause  of  action  in  equity.]  The  complaint  in  an  action  brought  by  the 
executor  of  Minerva  P.  Stevens,  deceased,  against  Addison  §.  Stevens, 
individually  and  as  administrator  with  the  will  annexed  of  William  P. 
Stevens,  deceased,  Helen  8.  Eldridge  and  others,  alleged  that  William  P. 
Stevens  died  leaving  him  surviving  his  wife,  Minerva  P.  Steven?,  his  son, 
Addison  S.  Stevens,  and  an  adopted  child,  Helen  S.  Eldridge;  that  his  will 
provided:  '*  Third.  I  give  ray  wife,  Minerva  P.  Stevens,  the  use  of  ten 
thousand  ($10,000)  dollars  for  her  own  comfort  and  support,  and  she  may 
use  the  whole  principal  sum  of  ten  thousand  dollars,  and  what  is  left  at  her 
death,  after  all  her  debts  and  funeral  expenses  are  paid,  shall  be  equally 
divided  between  my  adopted  daughter,  Helen  S.  Eldridge,  wife  of  Hufus 
C.  Eldridge,  if  she  is  living;  if  she  has  children,  to  go  to  them;  if  not,  to 
go  to  my  nearest  akin  on  my  side.     *    ♦    *" 

*'  Fifth.  ♦  ♦  ♦  I  also  ^ive  my  wife.  Minerva  P.  Stevens,  two  thou- 
sand ($2,000)  dollars  in  addition  to  the  above  mentioned,  and  on  the  same 
conditions  above  mentioned,  that  is,  the  use;*'  that  Addison  S.  Stevens 
and  Minerva  P.  Stevens  were  duly  appointed  administrators  with  the  will 
annexed  of  the  Siiid  William  P.  Stevens,  deceased,  and  that,  as  such  admin- 
istrators, they  paid  over  to  Minerva  P.  Stevens  $12,000  in  property  and  secu- 
rities in  full  discharge  of  the  legacy;  that  Minerva  P.  Stevens  died  while 
there  remained  in  her  hands  of  such  legacy,  $7,000  in  securities  and  $1,500 
in  cash,  which  represented  the  proceeds  of  other  securities;  that  she  left  a 
will  by  which  she  devised  all  of  her  property  to  the  defendants  Jepson  and 
appointed  the  plaintiff  sole  executor  thereof;  that  the  plaintiff  had  duly 
qualified  as  such  executor  and  had  distributed  all  of  the  property  which 
had  come  into  his  hands  except  the  property  which  had  come  to  bis  testa- 
trix from  the  estate  of  William  P.  Stevens,  deceased;  that  the  defendant 
Addison  S.  Stevens,  claiming  as  residuary  legatee  under  the  will  of  William 
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P.  Stevens,  deceased,  demanded  that  payment  be  made  to  him;  that  the 
defendant  Helen  S.  Eldridge,  also  claimmg  to  be  entitled  thereto  under  the 
will  of  William  P.  Stevens,  deceased,  demanded  that  all  of  such  property 
be  turned  over  to  her;  that  the  defendants  Jepson,  claiming  under  the 
residuary  clause  of  the  will  of  Minerva  P.  Stevens,  deceased,  demanded 
that  the  property  be  paid  over  to  them,  or  that  portion  thereof  which 
consisted  of  notes  and  cash. 

The  complaint  further  alleged  that  the  plaintiff  was  unable  to  deter- 
mine to  which  of  the  parties  he  should  pa^  the  money,  and  that  he  desired 
the  aid  and  instruction  of  the  court  as  to  his  duty  in  the  premises. 

The  defendant  Addison  P.  Stevens,  both  individually  and  as  administra- 
tor with  the  will  annexed  of  William  P.  Stevens,  deceased,  interposed  a 
demurrer  to  the  complaint  on  the  following  grounds:    **  Fir$t.  That  the 

Slaintiff  has  no  legal  capacity  to  sup,  in  that  he,  as  executor  of  the  will  of 
[inerva  P.  Stevens,  deceased,  has  no  interest  in  the  will  of  William  P. 
Stevens,  deceased,  or  in  its  construction,  or  in  the  distribution  of  his  estate. 
Second.  That  the  said  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action." 

Held,  that  the  demurrer  should  be  overruled; 

That,  as  the  plaintiff  was  duly  appointed  executor  of  the  will  of  Minerva 
P.  Stevens,  deceased,  and  was  acting  as  such  at  the  time  of  the  commence- 
ment of  the  action,  ho  had  legal  capacity  to  sue; 

That  the  complaint  stated  a  cause  of  action  of  which  some  court  had  cogni- 
zance, and  that  the  question  whether  the  equity  branch  of  the  Supreme 
Court  had  Jurisdiction  was  not  raised  by  the  demurrer  interposed; 

That,  aside  from  the  form  of  the  demurrer,  the  complaint  stated  a  cause 
of  action  of  which  the  equity  branch  of  the  Supreme  Court  had  jurisdiction; 

That  the  rule  that  an  executor  of  an  executor  has  no  interest  in  the  con- 
struction of  the  will  of  the  first  testator  does  not  apply  in  a  case  where  the 
construction  of  the  will  of  the  first  testator  is  necessary  in  order  to  enable 
the  executor  of  the  first  executor  to  discharge  the  duties  of  his  office.    Id, 

23.  Demurrer  to  an  answer — the  sufflcieney  of  the  eamplaint  eoneidered 

thereunder,]  Upon  the  hearing  of  a  demurrer  to  an  answer  the  defendant 
may  attack  the  sufficiency  of  the  complaint.    Schieck  t.  Donohub 821 

28. A  plea  of  the  pendency  of  another  action  to  reeowr  ths  debt  as  a 

defense  to  a  foreclosure  —  it  must  allege  that  it  teas  brought  without  leave  of  the 
court.']  An  answer,  interposed  in  an  action  to  foreclose  a  mortgage,  which 
alleges  the  pendency  of  another  action  between  the  parties  to  recover  the 
mortgage  debt  is  demurrable,  unless  it  also  alleges  that  the  action  which  It 
pleads  in  bar  was  brought  without  leave  of  the  court  (Code  Civ.  Proc.g  1628.) 

•>  24. Sufficiency  of  the  allegation  in  a  complaint  that  no  other  action  vxu 

pending.]  An  allegation  in  the  complaint  in  a  foreclosure  action,  "  that  no 
other  action  has  been  had  for  the  recovery  of  the  said  sum  secured  by  the 
the  said  bond  and  mortgage,"  sufficiently  complies  with  that  provision  of 
section  1629  of  the  Code  of  Civil  Ihrocedure  which  provides  that  the  com- 
plaint "  must  state  whether  any  other  actiou  has  been  brought  to  recover 
any  part  of  the  mortgage  debt."    Id. 

25. Sufficiency  of  a  tender  not  kept  good.]    A  tender  of  payment  of  the 

full  amount  due  upon  a  bond  and  mortgage  constitutes  a  good  defense  to  an 
action  to  foreclose  the  mortgage,  although  the  tender  is  not  kept  good. 

A  plea  of  tender,  contain^  m  the  answer  interposed  in  such  an  action,  will 
be  sustained  although  it  is  not  averred  that  the  tender  has  been  kept  good 
and  no  offer  is  made  to  pay  the  money  Into  court.    Id. 

26. Such  tender  wiU  not  sustain  a  claim  to  have  a  mortgage  annulled.] 

This  doctrine  proceeds  upon  the  ground  that  the  tender  discharges  the  lien  of 
the  mortgage,  but  not  the  mortgaee  debt.  Consequently,  where  a  mortgagor, 
who  has  made  such  a  tender,  seeks  to  have  the  mortgage  canceled  and  dis- 
charged of  record,  he  will  not  be  granted  such  relief  until  he  pays  the  mort- 
gage or  brings  the  amount  thereof  into  court.    Id. 

27. When  it  mil  prevent  an  election  to  declare  the  principal  sum  due.] 

Where  a  mortgage  contains  a  provision  that  the  whole  of  the  principal  sum 
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should  beoome  due  at  the  option  of  the  mortgagee,  after  default  in  the  i»aj- 
ment  of  interest  for  thirty  aays,  and  the  mortgagee,  acting  under  this  clause, 
elects  to  declare  the  principal  sum  due  and  brings  an  action  to  foreclose  the 
mortgage,  an  answer  interposed  in  such  action  which  alleges  that  the  defend- 
ant duly  tendered  to  the  plaintiff  the  full  amount  of  interest  due  him  in 
cash,  personally,  and  that  said  plaintiff  deliberately  and  willfully  refused  to 
accept  the  same,  and  further  that  the  defendant  made  a  tender  within  the 
time  prescribed  for  the  payment  of  the  interest  and  has  ever  since  been 
ready  and  willing  to  pay  the  same,  is  not  demurrable,  as  the  averments,  if 
true,  prevented  an  exercise  by  the  plaintiff  of  his  option  to  treat  the  whole  of 
the  principal  sum  as  due  and  payable.    Id, 

28. When  a  pleading  may  be  declared  to  beJHvolons,  ]    A  pleading  should 

not  be  declared  frivolous  if  any  argument  is  required  to  show  its  frivolity. 

ZncMKBMAH  e.  Mbtbowitz.    (No.  8) 3Si 

80. When  it  may  he  etrieken  cut  ae  tiham, ]    An  answer  cannot  be  stricken 

out  as  sham  unless  its  falsity  be  made  to  appear  beyond  a  reasonable 
doubt    Id. 

80. Sffeei  ef  a  failure  to  aUege  a  material  fact.}    An  answer,  averring 

matters  which  constitute  a  defense  to  the  action,  cannot  be  stricken  out  as 
sham  simply  because  the  defendant  fails  to  allege  therein  a  material  fact 
which  he  had  alleged  in  a  previous  answer  that  had  been  declared  bad  on 
demurrer.    Id, 

81.  General  allegaiiane  ef  fraud  not  admitted  by  a  demurrer.]    General 

allegations  of  fraud  contained  in  the  complaint  in  the  taxpayer's  action,  not 
accompanied  by  allegations  of  the  facts  constituting  the  alleged  fiaud,  are 
not  admitted  by  a  demurrer  to  such  complaint. 

Mbtbrs  «.  Pbnnbtlyajria  Stbbl  Co 807 

Life  insurance — action  by  the  insured  to  reform  the  policy  and  to 

recover  its  surrender  value  as  reformed  —  he  acts  as  trustee  for  the  b^eflciary 
—  right  of  an  assignee  of  the  beneficiary,  after  the  death  of  the  insured,  to  be 
substituted  as  plaintiff  and  to  serve  a  supplemental  complaint  asking  for  the 
reformation  of  the  policy  and  the  recovery  of  the  amount  thereby  secured 

to  be  paid.    Hunt  v.  Proviobnt  Sa vinos  Life  Absub.  Soc 888 

See  Insuraucb. 

An  issue  as  to  the  ownership  of  a  mortgage  does  not  admit  of  proof 

that  an  assignment  by  the  alleged  owner  was  only  as  collateral  to  a  debt  since 

paid,    Barson  V.  MuLUOAK 193 

See  EviDBNCB. 

Oral  notice  of  dishonor  of  a  note  -^an  allegation  that  it  "  was  sent'' 

is  not  inconsistent  with  oral  notice.     Kbllt  e.  Thbiss 81 

See  Bills  and  Notes. 

An  objection  that  a  defense  was  not  pleaded  is  not  first  available  on 

appeal.    Scheir  v.  Quiren 6S4 

See  Nboliobnce. 

The  invalidity  of  devises  to  charitable  corporations  must  be  pleaded. 

Garvet  v.  U.  S.  FiDBLrrr  A  GuARAirrr  Ck> 891 

SeeWiLU 

F&ACnOE  —  Rtferenee  to  hear  and  determine — the  court  cannot  direct  that  a 
jfidgment  entered  upon  a  referee^e  report  shall  contain  a  provieion  not  authorized 
thereby,  that  a  part  of  the  proceeds  of  a  eale  may  be  secured  by  a  bond  and 
mortgage. 

See  Shrady  «.  Van  Eirk 261 

Btviwyr  of  a  proceeding  for  an  accounting  by  an  eacecutor  teho  dies  while 

it  is  pending —  notice  to  aU  parties  in  interest — power  of  a  surrogate,  on  an 
applicaiion  to  taeate  an  order,  to  grant  other  rdief. 

iSstf  Mattbb  OF  Tredwbll   155 

Findings  or  short  decision,  where  an  issue  is  joined  upon  an  eUiematite 

mandamus — procedure  on  appeal  in  the  absence  thereof. 

See  Pboplb  bx  rel.  Havron  «.  Dalton 499 
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Reference  —  it  cannot  be  ordered  until  an  ietus  ae  to  theeccistence  of  a  part- 

nership  ie  firet  determined. 

See  Jones  v.  Lester 174 

Reading  in  eupport  of  a  motion  an  affidavit  not  eerted  on  the  advene 

party  condemned, 

ifiM  Chapuis  «.  LOKO 273 

Jfandamut-^the  exietenee  of  a  remedy  by  action  makea  ite  granting 

dieeretionary. 

See  People  ex  bel.  Murbat  v,  Lindbnthal 515 

Relating  to  arreet. 

See  Abrebt. 

Ac  to  aUofcanee  and  recovery  of  coeU, 

See  Costs. 

Relating  to  motion*  and  orders. 

See  Motion  and  Obdeb. 

Relating  to  the  granting  of  new  tricUe, 

See  New  Tbial. 
Relating  to  pleadings. 

See  Pleading. 

Relating  to  the  trial  of  actions. 

See  Trial. 

Relating  to  the  probate,  etc.,  ofieiUs. 

-6ted  Will. 

PBBSlTMPnON : 

See  Evidence. 

PRINCIPAL  AND  AGENT  —  Agency -^declarations  of  the  agent  as  proof 
t/iert^/f.]  1.  The  authority  of  an  agent  to  do  a  specific  act  on  behalf  of  a 
principal  may  be  proved  bv  the  instrument  creating  the  agency  or  by  verbal 
statements  oi  the  principal  showing  that  the  principal  has  held  the  agent 
out  to  the  world  in  other  instances  as  having  authority  embracing  the  par- 
ticular act  in  question;  but  such  authority  cannot  be  establish^  by  the 
unauthorized  representations  of  the  alleged  agent  not  made  in  connection 
with  some  act  done  in  performance  of  his  duties  as  agent. 

Lb AR Y  «.  Albany  Bbewino  Co ;....      6 

2. Contract  not  toithin  the  scope  of  a  corporation's  business  —  it  must  be 

authorized  by  the  board  of  directors.  ]  A  contract  made  by  the  assistant  manager 
of  a  domestic  brewing  corporation,  outside  of  the  scope  of  its  legitimate 
business,  by  which  the  brewing  company  agrees  to  pay  for  plumbing  work 
done  in  a  saloon  belonging  to  one  of  its  customers,  is  not  binding  upon  the 
corporation  in  the  absence  of  proof  that  the  board  of  directors  of  the  cor- 
poration authorized  its  assistant  manager  to  make  such  a  contract.    Id. 

3. Righi  of  one  employed  to  conduct  a  bvMness  to  employ  a  general 

manager — a  ratification  must  be,  if  any,  in  toto.l  Where  the  receivers  of  a 
milling  corporation,  being  without  practical  knowledge  of  the  business, 
employ  the  treasurer  of  the  corporation  to  conduct  such  business  for  them, 
such  treasurer  has  power  to  emplo]^  a  general  manager  and  to  fix  his  com- 
pensation. In  such  a  case  the  receivers  must  ratify  or  repudiate  the  contract 
made  by  the  treasurer  in  toto,  and  cannot  accept  part  thereof  and  reject  the 
remainder.    Shirk  v.  Bbookfield 295 

Action  against  both  an  agent  and  his  undisclosed  principal  —  com- 
plaint not  demurrable  for  misjoinder  of  two  causes  of  action  nor  as  not  stat- 
ing a  cause  of  action  against  the  agent  —  when  the  plaintiff  must  elect  which 

he  will  hold  liable.    Tew  v.  Wolfsohn 454 

See  Pleading. 

PBINOIPAL  AND  SXJBETY— A  surety  on  an  executor's  bond  cannot  be 
sued  until  the  executor  is  in  default. 

Garvey  v.  U.  8.  Fidelity  &  Guabanty  Co 891 

See  Will. 
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PBOOBSS^  Service  tf  a  eummoM  -^  a  pereon  who  eodecU  the  dues  of  mem- 
btr$  of  a  fraternal  iruurance  tueodation  xsnota  managing  agent.]  Evidence 
that  a  woman  residing  in  Brooklyn,  who  was  the  secretary  of  the  Brooklyn 
branch  of  a  fraternal  insurance  association,  collected  the  dues  of  the  mem- 
bers of  that  branch  and  transmitted  them  to  the  principal  office  of  the 
association  at  Baltimore,  Md.,  and  that  after  the  association  had  become 
insolvent  and  the  members  thereof  had  been  transferred  to  the  Monumental 
Mutual  Life  Insurance  Company,  which  was  incorporated  under  the  laws  of 
the  State  of  Marprhtnd  and  had  its  principal  office  and  place  of  business  in 
the  city  of  Baltimore,  she  collected  the  premiums  due  from  the  members 
of  the  Monumental  Mutual  Life  Insurance  Company  residing  in  her  vicinity 
and  transmitted  them  to  the  Baltimore  office  of  that  company,  is  insuffi- 
cient to  establish  that  she  was  a  managing  agent  thereof  within  the  meaning 
of  section  4S2  of  the  Code  of  Civil  Proc^ure  authorizing  the  summons  in 
an  action  against  a  foreign  corporation  to  be  served  upon  the  managing 
agent  thereof.    Moore  «.  Monumektal  Mut.  Life  Ins.  Co 209 

PB0XI8S0&T  NOTE : 

JSee  Bills  akd  Notes. 

PBOOF: 

See  Evidence. 

PBOPSSTY  —  Personal. 

See  Personal  Property. 

FUBLIO  POLICY  —  Wfiat  contract  is  contrary  to. 
See  Contract. 

PUBLIO  WOBXB'-Incitiei. 

See  Municipal  Corporation. 

PUBLIGATIOV —  Cf  abetracte  of  town  and  county  aeoounte. 
See  County. 

€f  libel. 

See  LiREL. 

PUNITIVE  D AKAQBS : 

See  Damages. 

PUJEtCHASB  —  Cf  personal  property. 
See  Sale. 

BAILBOAB  —  BiU  of  lading  —  change  of  ths  destination  of  the  merchandise 
mentioned  therein  —  reeponsibility  of  the  common  carrier  therefor. "{  In  an 
action  brought  to  recover  damages  for  the  alleeed  negligence  of  the  defendant 
in  transporting  a  carload  of  eggs  to  New  York  city  instead  of  to  New  Berlin, 
N.  Y.,  it  appeared  that  the  defendant  was  a  common  carrier  which  operated 
no  railroads  but  owned  cars  in  which,  pursuant  to  an  arrangement  with  the 
railroad  companies,  it  transported  perishable  property  from  one  point  to 
another.  It  did  not  appear  to  what  extent  the  station  aeents  of  the  railroad 
companies  acted  as  the  agents  for  the  defendant,  but  it  did  appear  that  it 
was  the  practice  of  the  station  agents,  when  requested,  to  procure  cars  of 
the  defendant  and  load  and  bill  such  cars  and  give  notice  thereof  to  the 
defendant's  general  agent  at  Chicago. 

November  17. 1898.  at  the  instance  of  a  firm  which  wished  to  ship  a  carload 
of  eggs  from  West  Salem,  Wis.,  to  the  plaintiff  at  New  Berlin,  N.  Y.,  the 
station  agent  of  the  Chicago,  Milwaukee  and  St.  Paul  Railway  Company  at 
West  Salem,  Wis.,  procured  one  of  the  defendant's  cars.  After  such  car  had 
been  loaded  he  gave  the  consignors  a  way  bill  stating  correctly  the  name  of 
the  consignee  and  the  place  of  the  car's  destination,  and  also  notified  the 
defendant's  general  ngent  at  Chicago  of  the  shipment.  On  November  19, 
1893,  when  the  car  arrived  at  Chicago,  the  defendant's  general  agent  at  Chi- 
cago sent  the  consignors  a  receipt  for  the  car  stating  correctly  the  name  of 
the  consignee  and  the  pi  )cc  of  destination.  On  the  same  day  a  clerk  in  the 
employ  of  the  Lake  Shore  and  Michigan  Southern  Railroad  Coropany, 
claiming  to  have  received  a  slip  from  the  Cliicago,  Milwaukee  and  St.  Paul 
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Railway  Coin|>any  indicating  that  the  car  was  consigaed  to  New  York,  made 
out  a  way  bill  in  the  name  of  the  defendant,  directing  the  delivery  of  the  car 
at  New  York,  to  which  place  the  car  waa  accordingly  sent. 

It  did  not  appear  that  the  defendant,  after  its  general  agent  was  notified 
from  West  Salem  of  the  shipment  to  Now  Berlin,  gave  any  directions  as  to  the 
shipment  from  Chicago  or  took  any  steps  to  discover  whether  the  destination 
out  of  Chicago  was  to  New  Berlin  or  elsewhere. 

BM,  that  the  defendant  was  liable  for  the  damages  resulting  to  the  plain- 
tiff from  the  shipment  of  the  eggs  to  New  York  instead  of  to  New  Berlin; 

That  if  the  e^gs  did  not  come  into  the  custody  of  the  defendant  at  West 
Salem,  they  dia  at  Chicago  and  that  the  defendant  was  responsible  for  all 
mistakes  in  shipment  from  Chicago  irrespective  of  the  question  of  who  made 
the  mistake.    Kichsr  0.  Fargo 650 

Assessment  for  the  cost  of  altering  the  grade  of  a  railroad  — until  the 

commissioners  decide  that  some  part  thereof  is  to  be  assessed  upon  the  prop- 
erty of  individuals  the  latter  are  not  entitled  to  review  the  validity  of  the 
commissioners'  appointment  —  constitutionality  of  such  an  assessment. 

Matter  of  City  op  New  York 186 

See  Municipal  Corporation. 

Street  railway  company  in  New  York  cit^  —  a  lessee  is  not  bound  to 
»ay  to  the  city  a  license  fee  for  each  car  run  prior  to  its  acceptance  of  the 
ease  —  effect  of  its  taking  the  demised  property  ''subject  to  all  debts  and 
liabilities  of"  the  lessor.    City  op  New  York  v.  Third  Avenue  R.  R.  Co.  .  879 
See  Municipal  Corporation. 

Street  railway  company  in  New  York  city  —  what  company,  as 

lessee,  is  bound  to  pay  to  the  city  a  license  fee  for  each  car  run  —  the  lessor, 
not  running  cars,  is  not. 

City  op  New  York  v.  Sixth  Avenue  R.  R.  Co 867 

See  Municipal  Corporation. 

Street  railway  company  in  New  York  city  —  what  company  is  not 

bound  to  pay  to  the  city  a  license  fee  for  each  car  run  by  it  — its  successor 

is  not.    City  op  N.  Y.  0.  Twenty-third  Street  R.  Co 878 

See  Municipal  Corporation. 

Railroad  —  rule  as  to  keeping  an  employee  to  warn  a  laborer,  engaged 

in  sweeping  switches,  of  the  approach  of  shunted  cars. 

Corcoran  v.  New  York,  N.  H.  &  H.  R.  R.  Co 506 

See  Neolioencb. 

Railroad  —  action  to  restrain  the  construction  of  its  road  by  an  abut- 
ting owner — description  in  a  deed  —  proof  as  to  title  to  the  fee  of  a  highway. 

Kennedy  v.  Mineola,  H.  &  P.  Traction  Co 484 

See  Deed. 

Action  to  restrain  the  construction  of  a  railroad  —  patent  of  land 

bounded  on  a  street — when  it  conveys  title  to  the  center  of  the  street. 

Paige  «.  Schenectady  Railway  Co 571 

See  Deed. 

Chndemnation  of  the  right  of  a  leeeee  in  a  city  street. 

See  EmNBNT  Domain. 

Injury  on. 

See  Nbgliobnce. 

BEAIj  VBJOiPEJBLTr'- Dockage  rights  in  New  York  city—epeeifle  pefform- 
anee  of  a  contract  by  the  dty  to  purchase  them  —  dtfenee  that  the  party  agreeing 
to  edt  had  no  interest — eonetruction  of  a  reservation  in  a  grant  by  the  city  of 
New  York  of  land  and  dockage  rights — an  exeeption  therefrom  implies  that  an 
estate  passed  thereunder — exception  wid  for  uncertainty — what  is  an  exercise 
of  a  reserved  right  precluding  fut  ther  action  —  effect  of  the  city's  consent  to  the 
construction  and  use  of  a  pier — proviso  in  a  lease  as  to  the  city's  action  — 
prescriptive  right  —  application  of  "  Sinking  Fund  Ordinance" — poioer  of  the 
catMnon  council  to  grant — implied  consent  from  the  dty. 

See  Bell  v.  City  of  New  York.  .  487 
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TLEAL  VBOTERTY  —  (hfUinuid.  paok. 

Land  mt  of  in  a  partition  suit  "  at  appurtenani  "  to  each  of  two  other 

tots — rights  of  the  owners  of  9uch  two  lots  therein  — the  right  passes  tender  a 
mortgage  of  a  lot  "  together  with  the  appurtenances" 

See  POTHAlf  V.  PiTTNAX 554 

Sale  €f  real  property  after  the  making  of  an  order  canceling  a  judgment 

which,  is  subsequently  on  appeal  therrfrom  sustained  in  part  —  the  purchaser 
acquires  a  title  free  therefrom. 

See  Matter  of  Colbxan 49i 

The  maintenance  of  a  leaky  water  closet  which  damages  adjoining  prop- 
erty constitutes  a  private  nuisance — when  a  requesttoabateitor  proof  of  knowl- 
edge is  unnecessary. 

See  FumcLflTBin  v,  Hunbr 4S4 

-^—  Patent  granted  by  the  Deputy  Oovernor  of  the  colony  of  New  York  to  an 
individual  of  land  bounded  on  a  street  —  when  the  title  passes  to  the  center  line 
of  the  street. 

See  Paiob  v,  Schbnbotaot  Railway  Go 571 

Will  —  provision  directing  a  sale — presumption  when  it  does  not  pro- 
vide for  taking  back  a  bond  and  mortgage. 

See  Shradt  v.  Yak  Kirk 261 

Description  in  a  deed  —  when  it  conveys  title  to  the  center  of  a  highway. 

See  Kbnnbdt  v.  Menbola,  H.  &  F.  Traction  Co 484 

BBuKAvER  —  Bight  of  one  employed  to  conduct  a  business  to  employ  a  general 
manager  —  a  ratification  must  he,  if  any,  in  toto.]  1.  Where  the  receiTere 
of  a  milliDg  corporatioa,  heing  without  practical  knowledge  of  the  business, 
employ  the  treasurer  of  the  corporation  to  conduct  such  business  for  them, 
such  treasurer  has  power  to  employ  a  general  manager  and  to  fix  his  oom- 
peusation.  In  such  a  case  the  receivers  must  ratify  or  repudiate  the  contract 
made  by  the  treasurer  in  toto,  and  cannot  accept  part  thereof  and  reject  the 
remainder.    Shirk  v.  Brookfibld 29i 

2. Proof  as  to  the  value  of  services.]    Where,  in  an  action  brought  by 

the  general  manager  against  the  receiYors  to  recover  for  the  services  rendered 
by  him,  it  appears  that  two  contracts  of  employment  were  made,  one  with 
the  treasurer,  specify  log  the  amount  of  compensation  to  be  paid,  and  one 
with  the  receivers  which  did  not  specify  the  compensation,  ana  the  receivers 
repudiate,  for  want  of  authority,  the  contract  of  employment  made  by  the 
treasurer,  such  contract  is  competent  proof  upon  the  value  of  the  services 
rendered  by  the  plaintiff,  as  is  also  the  testimony  of  skilled  experts  having 
knowledge  of  the  business  and  of  the  value  of  the  services  rendered  by  the 
plaintiff.    Id, 

8.  —  Competency  of  conversations  with  one  of  two  receivers.]  The  receivers 
having  entered  Into  a  contract  of  employment  with  the  plaintiff,  conversa- 
tions had  by  the  plaintiff  with  either  or  both  of  the  receivers  with  respect 
to  the  subject-matter  of  the  services  and  the  compensation  to  be  paid  therefor 
are  competent.    Id, 

4.  — —  Aeeountina  bu  receivers  of  moneyed  c  ^rporations —  chapter  iHOof  the 
Laws  of  1902  is  applicable  to  receiverships  created  prior  to  its  passage.]  Chapter 
60  of  the  Laws  of  1902,  which  regulates  accountings  by  receivers  of  moneyed 
corporations,  affects  the  procedure  only,  and  it  was  competent  for  the  Legis- 
lature to  make  such  statute  applicable  to  accountings  by  receivers  who  had 
been  appointed  prior  to  its  passage.    Pboplb  v.  Manhattan  Ftrb  Ins.  Co..  517 

Costs— liability  therefor,  of  a  judgment  creditor  who  secures  the 

appointment  of  a  receiver  of  his  debtor's  property  and  requests  the  receiver 
to  bring  an  action  to  recover  it,  in  which  a  judgment  for  costs  is  recovered 

against  him.    Drobgb  «.  Baxtbr 7S 

/Ss^  Costs. 

BBDUNDAMT  MATTIEB — /a  a  pleading. 
See  Plkadino. 
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PAQB. 

BE7BBBNGB  —  WiU-^provinon  directing  a  iole—preBumption  when  it  does 
not  provide  far  taking  back  a  bond  and  mortgage — reference  to  hear  and  deter- 
mine—  the  court  cannot  direct  that  a  judgment  entered  upon  the  referees  report 
shall  contain  a  provision,  not  authorised  thereby,  that  apart  of  the  proceeds  of 
a  saie  may  be  secured  by  a  bond  and  mortgage — remedy  where  such  a  provision  is 
inserted.]  1.  A  will,  which  directed  the  testamentary  trustees  to  sell  the  tes- 
tator's realty,  was  silent  as  to  whether  the  sale  should  be  made  wholly  for 
cash  or  partly  on  bond  and  mortgage.  In  an  action  brought  b^  a  beneficiary 
under  the  will  to  compel  the  sale  of  the  real  estate  and  to  obtam  other  relief 
the  Issues  were  referred  to  a  referee  to  hear  and  determine.  The  referee  filed 
a  report  directing  a  sale  of  the  realty,  but  did  not  specify  whether  the  sale 
should  be  made  for  cash  or  on  credit.  After  the  filing  of  the  referee's  report 
the  referee  approyed,  as  to  form,  a  judgment  which  recited  that  the  realty 
should  be  sola  in  separate  parcels  "with  the  priyilege  of  allowing  sixty 
per  cent  of  the  purchase  money  to  remain  on  bond  and  mortgage  for  two 
years."  Thereafter  the  court  at  Special  Term  directed  the  entry  of  a  Judg- 
ment in  conformity  with  that  approved  by  the  referee.  The  plaintiff  then 
moved  to  correct  the  judgment  by  striking  therefrom  the  provision  that  sixty 
per  cent  of  the  purchase  money  might  remain  on  bond  and  mortgage  for  two 
years. 

Upon  an  appeal  from  an  order  denying  such  motion,  it  was 

Held,  that  the  referee  was  functus  opdo  when  he  approved,  as  to  form, 
the  proposed  iudgment  submitted  to  him; 

That  the  failure  of  the  will  to  authorize  a  sale  on  bond  and  mortgage  raised 
a  presumption  that  it  was  the  intention  of  the  testator  that  the  property 
should  be  sold  for  cash ; 

That,  as  the  referee  in  his  report  had  simply  directed  a  sale  of  the  real 
estate  and  thus  followed  practically  the  language  of  the  will,  it  would  be 
presumed  that  it  was  his  view  that  the  sale  should  be  made  solely  for  cash ; 

That  the  court  had  no  power  to  insert  the  provision  that  a  portion  of  the 
purchase  money  should  remain  on  bond  and  mortgage  for  two  years,  as  such 
provision  was  substantially  different  from  that  prescribed  in  the  referee's 
report.     Shbadt  v.  Van  Kthk 261 

2.  It  cannot  be  ordered  untU  an  issue  as  to  the  existence  of  a  partner- 
ship is  first  determined^]  Where  the  complaint,  in  an  action  for  an  account- 
ing, alleges  that  the  parties  were  copartners  and  the  answer  denies  the 
existence  of  the  partnership,  an  order  of  reference  cannot  be  granted,  under 
section  1018  of  the  Code  of  Civil  Procedure,  until  the  issue  as  to  the  exist- 
ence of  the  partnership  has  been  first  determined.    Jones  «.  Lssteb 174 

3   2»^  reopenifw  of  a  case  is  discretionary.]    A  motion,  made  upon  a 

reference  after  the  evidence  had  been  closed,  to  allow  the  plaintiff's  case  to 
be  reopened  and  permit  him  to  offer  additional  evidence  in  chief,  is  addressed 
to  the  discretion  of  the  referee. 

OCOBR  &  RUGG  Co.  V.  CiTT  OF  LiTTLE  FaLLS 592 

REMEDY — Easisting  in  the  relation  of  husband  and  wife. 
See  Husband  and  Wife. 

REPBESENTATIOV  —  Fraudulently  made. 
See  False  Refbbsentation. 

In  contracts  for  the  sale  of  personal  property. 

See  Sale. 

BESOISSION  ~  Qf  sales  of  personal  property. 
See  Sale. 

BEVISED  STATUTES : 

See  Statute. 

RE VrV All  ~  Cf  action. 

See  Abatement  and  Revivob. 

BOAB: 

See  Highway. 
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BO0HB8TBR—  Tax  upon  permmaUif—'TmneAu  when  other  pariiee  UaUe  to 
amemmefU  hate  been  omitted  f^rom  the  roUe — tohat  otjeetione  eanbe  raited  in 
proeeedinge  to  eoUeet  a  tax — neeeeeity  of  ajfliBing  eeale  to  ameeeme/U  rotii  —  aete 
to  leffoUee  taxee  and  loeal  oMteeemente  —  whe  n.  uneonetitutional. 

See  Matter  of  Citt  of  Rochbitbb  «.  Blobs 28 

BUZiB  —  Of  praetiee. 
See  CouBT. 


B  —  Of  merehandiee  on  credit — eounterdaim  exieting  in  favor  of  the  vendor 
againet  the  vendee,  tohen  not  enfordbie  againet  tfte  aeeignee  of  the  Uuter — pro- 
vision  that  the  "  contract  ie  not  contingent  upon  any  other  and  ie  to  be  eettled 
between  the  buyer  and  the  tetter"  —  it  hoe  no  effect  on  aetignability.]  Id  an 
action  to  recover  damages  for  the  refusal  of  the  defendants  to  deliver  certain 
coffee  to  the  plaintiffs  upon  demand,  it  appeared  from  the  complaint  that  on 
August  10, 1901,  the  defendants  sold  the  tlrm  of  Jones  &  Co.  a  thousand  bags 
of  coffee,  to  be  thereafter  shipped,  on  a  basis  of  five  and  seven-eighths  cents 
per  pound  for  standard  No.  7.  The  coffee  was  to  average  in  grade  about 
standard  No.  7,  and  any  difference  either  above  or  below  such  standard  was 
to  be  paid  or  allowed  by  the  buyer  or  seller,  as  the  case  might  be. 

The  contract  provided  that  "this  contract  is  not  contingent  upon  any  other 
and  is  to  be  settled  between  the  bu^er  and  seller  mentioned  herein,  without 
reference  as  to  gradings  or  otherwise  to  any  other  contracts.*'  It  also  pro- 
vided that  the  invoice  Siould  date  from  the  time  when  the  coffee  should  all 
be  in  store  and  that  the  coffee  should  be  paid  for  within  thirty  days  from 
the  date  of  invoice,  discount  at  the  rate  of  eight  per  cent  per  annum  to  be 
allowed  on  the  basis  of  ninety -day  notes  paid  in  cash  before  maturity. 

The  complaint  further  alleged  that  on  September  2^,  1901,  Jones  &  Co. 
sold  the  plaintiffs  the  thousand  bags  of  coffee  which  they  had  bought  from 
the  defendants;  that,  with  the  exception  of  the  price,  the  terras  of  the  con- 
tract between  Jones  A  Co.  and  the  pb&intiffs  were  the  same  as  those  of  the 
contract  between  the  defendants  and  Jones  &  Co.  The  coffee  arrived  in  the 
city  of  New  York  on  October  7,  1901.  On  October  2d,  1901,  the  gradings, 
by  which  the  price  of  the  coffee  was  to  be  determined,  were  completed,  and 
on  October  24,  1901.  the  coffee  had  all  been  placed  in  store. 

On  October  25,  1901,  Jones  &  Co.  made  an  assignment  for  the  benefit  of 
creditors,  and  the  assignee  soon  afterwards  transferred  to  the  plaintiffs  what- 
ever interest  Jones  &  Co.  had  in  the  contract  with  the  defendants.  On  Octo- 
ber 80, 1901,  the  plaintiffs  tendered  to  the  defendants  a  sum  of  money  greater 
than  the  purchase  price  of  the  coffee  under  the  contract  of  August  10,  1901. 
and  demanded  a  delivery  of  the  coffee,  but  the  defendants  refused  to  comply 
with  such  demand. 

The  defendants,  acting  under  subdivision  1  of  section  502  of  the  Code  of 
Civil  Procedure,  which  provides  that  if  the  action  is  founded  upon  a  con- 
tract, which  has  been  assigned  b^  the  party  thereto,  a  demand  existing 
against  the  party  thereto,  at  the  time  of  the  assignment  thereof,  must  be 
allowed  as  a  counterclaim  to  the  amount  of  the  plaintiff's  demand,  if  it  might 
have  been  so  allowed  against  the  part^r  while  the  contract  belonged  to  hun, 
interposed  certain  counterclaims  existing  against  Jones  &  Co.  based  upon 
differences  arising  out  of  gradings  had  |>ur8uant  to  other  contracts.  The 
demands  sought  to  be  counterclaimed  did  not  arise  until  Jones  &  Co.  had 
become  insolvent. 

Hdd,  that  the  counterclaims  were  demurrable,  as  the  title  to  the  coffee  had 
passed  from  the  defendants  to  Jones  A  Co.,  and  from  Jones  &  Co.  to  the 

5  lain  tiffs,  before  the  defendants'  right  to  insist  upon  their  demands  against 
ones  &  Co.  arose; 

That,  as  the  contract  of  August  10, 1901,  contemplated  the  giving  of  credit 
for  the  purchase  price,  it  could  not  be  said  that  the  title  to  the  goods  did  not 
pass  until  they  were  paid  for; 

That  the  provision  in  the  contract  between  the  defendants  and  Jones  & 
Co.,  providing,  "  this  contract  is  not  contingent  upon  any  other,  and  is  to 
be  settled  between  the  buyer  and  seller  mentioned  herein,  without  reference 
as  to  gradings  or  otherwise  to  any  other  contracts,"  did  not  militate  against 
this  construction  or  restrict  the  assignability  of  the  contract  or  the  right  of 
Jones  &  Co.  to  resell  the  coffee  before  payment  or  delivery. 

Batks  V,  Hard 251 
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SAIiE — C(mtinued,  paob. 

Lien  of  a  manufacturer  who  is  not  required  to  make  delivery  before 

payment —  wbeu,  althougli  the  contract  is  entire,  the  lien  does  not  cover  the 
product  manufactured  before  default  —  the  jiving  of  credit  operates  as  a 

waiver  of  the  lien.    Blumknbbbq  Press  e.  Mutual  Mer.  Aoenct 87 

See  Lien. 

Transfer  of  a  stock  certificate  after  the  announcement  of  a  decision 

and  before  entry  of  judgment  for  its  recovery  against  the  transferrer — when 
such  Judgment  is  admissible  against  the  transferee — effect  thereof. 

Printing  Tel.  News  Co.  v.  Brantinoham 280 

See  Evidence. 

Action  to  recover  the  purchase  price  of  land  —  false  representations  on 

the  sale  should  be  set  up,  if  at  all,  by  way  of  counterclaim  or  under  a  demand 
that  the  sale  be  rescinded. 

Farmers'  Nat.  Bank  v.  St.  Regis  Paper  Co 558 

See  Pleading. 

The  cost  of  store  fixtures  as  evidence  of  value. 

Perlberger  v.  Grell 128 

See  Evidence. 

Povoer  of,  by  executors. 

See  Executor  and  Administrator. 

Qf  proverty  under  Judgments. 

See  Judicial  Sale. 

Ofir^anfs  real  property. 

See  Infant. 

SALVAQB : 

See  Shipping. 

aAYINGS  BANK: 

See  Banking. 

SAVINaS  AND  LOAN  ABSOOULTldN  ^  Iniolf)ent  Moinge  and  loan 
(ueociation  —  borroudng  shareholders  relieved  from  their  contracts  aeofthe  date 
of  the  appointment  of  the  receivers.]  1.  When  a  savings  and  loan  association 
becomes  insolvent  and  passes  into  the  hands  of  receivers  and  is  no  longer  able 
to  carry  out  its  contract  with  the  borrowing  shareholders,  all  of  such  borrow- 
ing shareholders  should  be  relieved  from  their  contracts  with  the  association 
as  of  the  date  on  which  the  receivers  were  appointed  and  an  equitable 
adjustment  should  then  be  made.    Riggs  «.  Carter 580 

2. Approximate  vtdueofa  shareholder's  stock,  to  he  applied  in  reduction 

of  a  mortgage  Qiven  by  him.]  In  an  action  brought  bv  the  receivers  of  the 
association  against  a  borrowing  shareholder  to  foreclose  the  mortgage  exe- 
cuted by  him,  the  court  is  not,  In  the  absence  of  any  proof  upon  the  subject 
or  any  request  in  regard  thereto,  required  to  approximately  determine  the 
value  of  the  shareholder's  stock  to  the  end  that  he  may  be  relieved  from 
his  mortgage  to  the  extent  of  his  interest  in  the  assets  of  the  association.    Id. 

SCHOOL —  Contriiet  to  erect  a  school  building  in  the  city  of  Little  Falls  —  its 
boaid  of  education  is  not  a  corporation  —  the  city  is  liable  on  contracts  made  by 
the  board. 

See  OcoRR  &  Rugg  Co.  v.  Crrv  of  Little  Falls 592 

SECITBITY  —  For  costs. 
See  Costs. 

SEBVANT: 

See  Master  and  Servant. 

SEBVICB  —  Of  process  personally. 
See  Process. 

SBAVIUBS  ^  Lien  for. 
See  Lien. 

App.  Div.— Vol.  LXXVIL        46 
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8B88I0V  LAWS— 1818,  chap.  91--Bridffe  in  Columbia  county^  the  Uncn 
of  Ohent,  not  the  (own  of  Kinderhook,  must  repair  it. 

See  Matteb  of  Webster 500 

1898.  chap,  21,  §^  1,  5,  iubde.  128,  H9^Bridge  in  Columbia  eounty— 

the  town  of  Ohent,  not  the  town  of  Einderhook,  muet  repair  it. 

See  Matter  of  Webster 560 

1879,  ehap,  248 — An  aeeignment  by  a  hutband  of  a  policy  qfiiteur- 

anee  inued  on  hie  lije  for  hie  wif^e  benefit  ie  a  content  to  the  wif^e  aeeinn- 
ment  thereof 

See  Sherman  v.  Allison 49 

1880.  ehap,  14,  §§  82,  86— ra«  upon  personalty  ^remedy  where  other 

parties  liable  to  assessment  have  been  omitted  from  the  rolls  —  neeesttity  of  affixing 
seals  to  assessment  rolls. 

See  Matter  of  Citt  of  Rochester  v.  Bloss 38 

1890,  <^p.  661  —  Tax  upon  personalty — reotedy  whete  other  parties 

liable  to  assessment  have  been  omitted  from  the  rolls. 

See  Matter  of  City  of  Rochester  v.  Bloss 28 

1890,  ehap.  569,  §  170 —  Temporary  injunction  granted  to  a  taxpaner^ 

when  it  will  not  be  disturbed — unaiUhorized  publication  of  abstracts  of  town 
and  county  acfOHnts— payment  therefor  restrained — good  faith  no  defense. 

See  Rogers  e.  Board  of  Sopervisors 501 

1892,  diap.  686,  §  51  —  Temporary  injunction  granted  to  a  taxpayer  — 

when  it  will  not  be  disturbed — unauthorized  publication  of  abetretets  of  town 
and  county  accounts — payment  therefor  restrained — good  faith  no  defense. 

See  Rogers  v.  Board  of  Sufervisors 501 

1895,  chap.  79 — Improwment  of  the  Erie  canal  under  the  act  of  1895  — 

it  was  abandoned,  not  suspended  —  the  State  was  not  authorised  by  the  contracts 
to  abandon  it  —  right  of  the  contractors  to  recover  damages  for  the  breach. 

See  Baser  v.  State  of  New  York 528 

1895,  chap.  565,  g  42 —  Contract  to  erect  a  school  building  in  the  city  of 

Little  Falls —  its  board  of  education  is  not  a  corporation  —  the  city  is  liable  on 
contracts  made  by  the  board. 

See  OcoRB  A  Rugg  Co.  v.  Citt  of  Little  Falls 592 

1896,  chap.  898,  §  1  —  Commission  to  condemn  land  in  New  York  dty — 

the  clerks  thereof  are  to  be  furnished  by  the  corporation  counsel. 

See  Matter  of  Board  of  Public  Improyescents 351 

1896,  chap.  908 —  Tax  upon  personalty — remedy  where  otiier  parties 

liable  to  assessment  have  been  omitted  from  the  rolls. 

See  Matter  of  City  of  Rochester  v.  Blobs 28 

1896.  chap.  908,  §  7—  Tax  —  w?iat  isnof  doing  business  "  in  the  State 

of  New  York. 

See  People  ex  rel.  Dives-Pelican  Co.  v.  Feitner 189 

1897,  ehap.  878 —  Commission  to  condemn  land  in  New  York  city  — (he 

clerks  tfiereof  ate  to  be  furnished  by  the  corporation  counsel. 

See  Matter  of  Board  of  Public  Improvements 351 

1897,  chap.  378,  §  707-712 —  Conviction  for  fxtgraney  in  tfie  boroughs  of 

Manhattan  and  the  Br,>7ix  —  constitutionality  of  the  provisions  for  the  prisoner^  s 
earlier  discharge  in  case  ofhxs  not  having  been  previously  convicted. 

See  People  ex  rel.  Abrams  v.  Fox 245 

1897,  chap.  878,  §  735  —  }funicip(d  corporation  —  unexplained  absence 

ofainemberofthefiredepartfnentofNew  Yoik  city  —  wfuU  must  be  shown  in 
the  return  to  a  mandamus  to  procure  his  reinstatement. 

See  People  ex  rel.  Brennan  v.  Sturgis 151 

1897,  cTiap.  378,  g  895  —  Assessment  of  real  property  in  New  York  city  — 

a  review  thereof  rests  upon  the  application  made  to  the  assetrnfrs  — wfuU  does  not 
establish  an  overvaluation  —  what  is  not  a  statement  that  the  property  is  assesstd 
for  more  than  the  sum  for  trhich  it  icould  sell  —  nnrented  space,  not  considered. 

See  People  ex  rel.  Greenwood  r.  Feitner 428 
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1897,  chcbp,  878,  §  998  —  Fees  of  eommimoner$  of  estimate  and  assess- 

nierU  in  the  city  of  New  York  —  what  proof  as  to  the  number  of  days  consumed 
viust  be  furnished  —  charges  for  meetings  at  which  nothing  is  done. 

See  Mattbb  of  City  of  New  YoaK 483 

1897,  chap.  416  —  Incorporation  in  a  ptMic  contract  of  unconstitutional 

provisions  of  the  Labor  Law  —  its  execution  not  enjoined  at  the  suit  of  a 
taxpayer. 

See  Meters  v.  Pennsylvania  Steel  Co 807 

1897,  chap,  444  —  Whut  subletting  of  work  to  he  done  under  a  city  corUraet 

does  not  violate  the  provisions  of  this  ad. 

See  OcoRR  &  Ruoo  Co.  v.  City  of  Little  Falls 592 

1901,  chap.  200  —  Acts  to  legalize  taxes  and  local  assessmer^ts — w?ien 

u  nconstitutional. 

See  Matter  op  City  of  Rochester  «.  Bloss 28 

IWl,  chap.  466 —  Fses  of  commissioners  of  estimate  and  assessment  in 

the  city  of  New  York — what  proof  as  to  t?i6  number  of  days  consumed  miut  be 
furnished — charges  for  meetings  at  which  nothing  is  done. 

See  Matter  of  City  of  New  York 433 

1901,  diap.  466 —  Conviction  for  wigrancy  in  t?ie  boroughs  of  Manhattan 

and  the  Bronx — constitutionality  of  the  provisions  for  the  prisoner's  earlier 
discharge  in  case  of  his  not  having  been  previously  convicted. 

See  People  ex  rel.  Abrams  v.  Fox 245 

1901,  chap,  719  —  Acts  to  legalize  taxes  and  local  assessments  —  wJien 

unconstitutional. 

See  Matter  of  City  of  Rochester  v.  Blobs 28 

1902,  chap.   60 — Accounting  by  receivers  of  moneyed  corporations  — 

chapter  60  of  the  Laws  of  1902  is  applicable  to  receiverships  created  prior  to  its 
passage. 

See  People  v,  Manhattan  Fire  Ins.  Co 517 

[See  table  of  Session  Laws  cited,  ante,  in  this  yolume.] 

SET-OFF  —  Action  for  the  purchase  price  of  land  —  false  representations 
on  the  sale  should  be  set  up,  if  at  all,  by  way  of  counterclaim  or  under  a 
demand  that  the  sale  be  rescinded. 

Fariibrb'  Nat.  Bank  v.  St.  Regis  Paper  Co 558 

See  Pleading. 

Sale  of  merchandise  on  credit  —  counterclaim  existing  in  favor  of  the 

vendor  against  the  vendee,  when  not  enforcible  against  the  assignee  of  the 

latter.    Bayne  v.  Hard 251 

See  Sale. 

SHAM  PLEADING  : 

See  Pleading. 

SHIPPING  — 5*W  of  lading — w?ien  the  burden  of  proof  as  to  when  a  loss 
of  part  of  the  goods  eovei'ed  by  tJie  bill  occurred,  rests  on  tJie  carrier  issuing 
if,  —  conditions  limiting  the  carrier's  liability.  ]  1.  In  an  action  brought  by 
Alfred  Fasy  and  his  wife  against  the  International  Navigation  Company  to 
recover  the  value  of  a  sealskin  sack,  it  appeared  that  the  plaintiffs  delivered 
a  trunk  containing  such  sealskin  sack  to  the  agents  of  the  defendant  at 
Basle,  Switzerland,  for  transportation  to  New  York.  The  bill  of  lading 
provided  that  the  trunk  should  be  delivered  at  New  York  to  '*  The  Inter- 
national Navigation  Co.,  New  York,  for  disposal  of  Dr.  Wells,  Esq.,  Rich- 
mond Hill,  Long  Island,  or  to  his  or  their  assigns."  On  the  arrival  of  the 
trunk  in  New  York  the  defendant,  without  giving  the  consignee  or  the 
plaintiffs  an  opportunity  to  see  or  examine  the  trunk  or  take  it  in  charge  for 
the  purpose  of  entry,  sent  it  to  the  custom  house  and,  after  it  had  been 
released,  forwarded  the  trunk  to  the  plaintiffs  at  Richmond  Hill  through  an 
express  company  chosen  by  it.  When  the  trunk  was  opened  the  sealskin 
sack  was  found  to  be  missing. 

Hdd,  that,  as  the  defendant  had  deprived  the  plaintiffs  of  their  right  to 
examine  the  trunk  at  the  place  of  delivery  designated  in  the  contract,  the 
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burden  of  proof  as  to  when  the  loss  of  the  sack  occurred  was  thereby  shifted, 
and  that  the  defendant  was  called  upon  to  show  whether  or  not  the  loss 
occurred  while  the  trunk  was  in  its  actual  custody; 

That  conditions  in  the  bill  of  lading  limiting  the  liability  of  the  defendant 
could  not  be  regarded  as  exempting  the  defendant  from  liability  for  negli- 
gence.   Fast  «.  International  Nayigation  Co 469 

2.  Salvage — an  action  for,  doe$  not  lie  in  a  Stats  court —  a  Slate  court 

ha$  juriecUetion  where  eervicee  have  been  rettdercd  to  a  Hranded  barge  under  a 
contract.]  A  State  court  has  no  Jurisdiction  of  an  action  brought  to  recoTer 
upon  a  marine  contract  for  salvai^e;  such  a  court  has,  however,  jurisdiction 
of  an  action  brought  by  a  wrecking  company  asainst  the  owner  of  a  barge 
which  had  gone  awore  on  the  coast  of  Long  Imnd,  to  recover  the  value  of 
work,  labor  and  services  rendered  by  the  wrecking  company,  pursuant  to  a 
contract  with  such  owner,  in  floating  the  barge  and  taking  it  to  the  port  of 
Kew  York,  although  the  wrecking  company  might,  in  the  absence  of  a  con- 
tract, have  been  entitled  to  a  claim  for  salvage  for  the  services  rendered. 

MBRBirr  A  Chapman  Derbxck  &  W.  Co.  v.  Tice 336 

Ineuranee  on  a  teeeel. 

See  Insurance. 

8H0BT  GAU8B  CAIiSNDAB: 

See  Caubnoar. 

SOujJEXjf  —  To  effect  insurance. 
See  Insurance. 

8FB0mC  PSBXt>BMAHOE  —  Of  a  contract,  alleeed  to  have  been  made 
by  one  since  deceased,  to  devise  a  house  to  a  relative  in  consideration  of  the 

hitter's  agreement  to  care  for  her.    Braun  v.  Ochs 20 

See  Contract. 

Dockage  rights  in  New  Yorit  city  —  specific  performance  of  a  con- 
tract by  the  city  to  purchase  them — defense  that  the  party  agredng  to  sell 

had  no  interest.    Bell  v.  City  of  New  York 437 

See  Municipal  Corporation. 

STATS  OF  NEW  YOKK  ^Improvement  of  the  Erie  canal  under  the  act  of 
1895—  it  teae  abandoned,  not  mepended  —  the  State  tCfie  not  authorized  bjf  the 
contracts  to  abandon  it  —  right  of  the  contractors  to  recover  damages  for  the 
breach. 

See  Baker  v.  State  of  New  York 538 

STATXTTX  —  When  a  failure  to  obey  a  statutory  provision  as  to  eontraeting 
a  city  debt  is  not  available  to  the  city  as  a  defense  to  such  a  contract. 

See  OcoRK  &  Ruoo  Co.  v.  City  op  Little  Falls 593 

See  Conflict  of  Law. 

STATUTE  OF  FBAUD6 : 

See  Contract. 

STATUTE  OF  UMITATIONS : 

See  LnirrATiON  of  Action. 

STOCK — In  corporations. 
See  Corporation. 

STOOK  CERxJuriGATS  —  Bona  fides  of  a  transfer  theretf. 
See  Evidence. 

ST&EBT  BAILBOAD : 

Sf€  Railroad. 

SXJIOCOIIB: 

Ses  Process. 

SX7NBI8E  AND  SUNSET  —  Judicial  notice  as  to  the  time  of. 
See  Evidence. 
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SUFPLEKENTAL  OOMPLAINT  : 

See  PLEADI190. 

8TJBETY: 

See  Principal  and  Surety. 

PAOB» 

ST7BB0OATS — Revivor  of  a  proceeding  for  an  accounting  by  an  executor 
toko  dies  while  it  is  j  ending  —  notice  to  all  pattiee  in  interest — power  of  a 
surrogate,  on  an  application  to  vacate  an  order,  to  grant  other  relirf.  ]  A  proceeds 
ing  by  Effingham  H.  Nichols  for  a  judicial  settlement  of  his  accounts,  as 
executor  under  the  will  of  Seabury  Tredwell,  deceased,  abated  b^  the  death 
of  the  said  Nichols.  Thereafter  Samuel  Lenox  Tredwell,  individually  and 
as  trustee  under  the  will  of  Seabury  Tredwell,  deceased,  and  as  administrator 
with  the  will  annexed  of  Seabury  Tredwell,  deceased,  upon  notice  to  all 
the  parties  interested,  obtained  an  order  directing  Nichols'  executors  to  file 
an  account  of  their  testator's  proceedings  as  executor  of  Seabury  Tred- 
well, deceased.  While  this  accounting  was  pending,  Nichols'  executors 
obtained  an  ex  parte  order  reviving  the  proceeding  for  an  accounting  insti- 
tuted by  their  testator. 

Upon  the  return  of  the  citation  to  attend  such  revived  accounting,  issued 
pursuant  to  the  ex  parte  order,  the  surrogate,  upon  a  motion  made,  under  a 
citation  returnable  the  same  dav  as  the  citation  issued  under  the  ex  parte 
order,  by  Samuel  Lenox  Tredwell,  individually  and  in  his  capacity  as  trustee 
and  as  administrator  with  the  will  annexed,  to  vacate  the  ex  pai  te  order, 
held  that,  while  the  order  revivin^^  the  proceedings  should  not  have  been 
granted  ex  parte,  all  the  parties  bemg  then  before  the  court,  the  order  of 
revival  could  be  granted,  and  for  that  reason  refused  to  vacate  the  ex  parte 
order. 

Held,  that  all  the  parties  interested  in  the  estate  were  entitled  to  notice  of 
any  application  to  revive  the  original  accounting,  particularly  as  the  ques- 
tion whether  the  surrogate  had  power  to  revive  such  proceeding  was  not 
free  from  doubt; 

That  the  surrogate  had  no  power  to  turn  the  application  to  vacate  the  ex 
parte  order  into  one  to  revive  the  proceeding  and  grant  the  motion  for 
revival,  but  that  he  should  have  vacated  the  ex  parte  order. 

Matter  of  Tredwell 155 

See  Executor  and  Adhinibtrator. 

TAX  —  Transfer  tax  —  an  ante-nuptial  trantferand  a  relrantfer  in  trust  held 
not  to  he  subject  thereto  —  the  construction  of  the  ante-nuptial  transfer  is  not 
affected  by  a  subsequent  will.^  1.  By  an  ante- nuptial  agreement,  bearing  date 
April?,  1808,  Charles  Miller  assigned  to  Gertrude  B.  1>fft,  his  intended  wife, 
2,000  shares  of  the  stoi:k  of  a  corporation.  By  an  agreement  entered  into 
between  Miller  and  Miss  Tefft,  bearing  date  April  8,  1898,  Miss  Tefft 
reassigned  the  stock  to  Miller  upon  trust  *'  to  invest  and  re-invest  the  same 
in  the  purchase  of  real  or  personal  property,  and  to  change  the  investments 
as  he  may  in  his  discretion,  subject  to  the  approval  of  the  said  party  of  the 
first  part  (Miss  Tefft),  think  most  advantageous,  *  *  *  and  to  receive, 
appropriate  and  apply  to  the  mutual  use  of  the  parties  to  these  presents 
the  interest  and  income  arising  therefrom  during  the  joint  lives  of  said 
parties." 

Tlic  agreement  of  April  eighth  further  provided :  "  Upon  the  death  of 
either  of  the  parties  hereto  the  trust  hereby  created  shall  terminate  and  come 
to  an  end;  and  in  case  the  party  of  the  first  part  should  first  die,  leaving  the 
party  of  the  second  part  (Miller)  surviving  her,  the  said  property  hereinabove 
granted  and  assigned,  and  the  investments  representing  the  same,  shall 
thereupon  become  and  be  the  absolute  property  of  the  party  of  the  second 
part,  freed  from  all  trusts  and  conditions  whatsoever;  and  in  case  the  party 
of  the  second  part  should  first  die,  leaving  the  party  of  the  first  part  sur- 
viving him,  then  and  in  that  case,  the  said  property  and  the  said  investments 
representing  the  same,  shall  revert  to  the  said  party  of  the  first  part,  and 
she  hereby  reserves  the  same  in  that  event  to  herself  in  absolute  ownership^ 
free  from  all  trusts  and  conditions  whatsoever. 

The  contemplated  marriage  took  place  on  April  8. 1898,  subsequent  to  the 
execution  of  the  instruments.  Miller  died  January  19,  1901,  leaving  a  will 
dated  January  17,  1900,  which  contained  the  following  provision:  ** Second: 
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Whereas  I  have  heretofore  set  apart  and  transferred  to  my  wife  Gertrude 
Benchley  Miller  two  thousand  (^,000)  shares  of  the  capital  stock  of  the 
Phoenix  Horse  Shoe  Company  of  Illinois  of  the  par  value  of  two  hundred 
thousand  dollars  ($200,000).  which  stock  I  now  hold  under  a  certain  deed  of 
trust  executed  by  my  said  wife  to  use  {iic\  bearing  date  the  7th  day  of  April, 
1808,  I  do  hereby  reaffirm  the  said  transfer  and  do  give  and  bequeath  all 
the  right,  title  and  interest  I  may  have,  if  any,  in  and  to  the  said  two 
thousand  (2,000)  shares  of  stock  and  in  and  to  all  the  property  in  which  the 
same  mav  stand  invested  under  the  said  trust  deed  at  the  time  of  my  death, 
to  my  said  wife  absolutely." 

The  surrogate  decided,  upon  the  documentary  evidence  alone,  that  the 
agreements  of  April  seventh  and  eighth  were  contemporaneous,  and  were 
made  in  contemplation  of  the  death  of  Miller,  and  determined  that  the 
transfer  of  the  stock  was  subject  to  a  transfer  tax. 

Held,  that  the  decree  should  be  reversed; 

That  it  was  incumbent  upon  the  State  to  prove  the  facts  justifying  the 
imposition  of  the  transfer  tax; 

That,  as  the  transfers  from  Miller  to  Miss  Te£Ft  and  from  Miss  Tefft  to 
Miller  bore  diflFerent  dates,  the  presumption  was  that  they  were  separate  and 
distinct  instruments,  executed  on  the  days  of  their  respective  dates,  and 
that,  in  the  absence  of  any  evidence  to  the  contrary,  the  surrogate  was  not 
justified  in  finding  that  such  agreements  were  contemporaneous  and  parts 
of  one  transaction; 

That  the  ante-nuptial  agreement  of  April  7,  1808,  was  based  upon  a  valu- 
able consideration,  and  operated  to  confer  on  Miss  Te£Ft  the  absolute 
ownership  of  the  stock; 

That  the  transfer  effected  by  such  instrument  was  not  subject  to  the 
transfer  tax,  and  was  not  rendered  subject  thereto  by  the  agreement  of 
April  8,  1893; 

That  the  will  of  Charles  Miller,  considered  as  an  act  or  declaration  of  his, 
could  not  affect  the  construction  of  the  ante-nuptial  transfer. 

•    Matter  of  Miller 473 

2. Amemment  €f  real  property  in  New  Fork  eity  —  a  review  thereof 

tuts  upon  the  applicaiion  made  to  the  aaeeeeere—  what  doe$  not  eaUMiefi  an 
overvaluation  —  what  ie  not  a  statement  that  the  property  is  assessed  for  more 
than  the  sum  for  which  it  would  seU  —  unrented  space,  not  considered.^  An 
owner  of  property  located  on  Fulton  street  in  the  dty  of  New  York  which 
had  been  assessed  for  the  year  1901  at  the  sum  of  9125,000,  presented  an 
application  pursuant  to  section  805  of  the  Greater  New  York  charter  (Laws 
of  1897,  chap.  878)  for  a  reduction  of  the  assessment.  The  application 
alleged  that  in  the  year  1898  the  premises  rented  for  $28,866,  and  that  in 
1899  and  1900  the  renU  fell  to  $19,266,  and  that  the  value  of  the  unrented 
space  exceeded  $1,000;  that  assuming  the  real  value  of  the  property  to  be 
$125,000  the  average  net  income  thereof  was  one  and  three-tenths  per  cent 
of  such  value;  that  in  1899  the  assessed  valuation  of  the  premises  was 
$90,000;  that  in  1900  it  was  $108,000.  The  application  further  stated  that 
the  assessment  was  unjust  and  unreasonable;  that  the  value  of  the  property 
in  Fulton  street  had  declined  for  several  years  and  requested  that  the  assess- 
ment be  reduced  to  the  sum  of  $75,000,  which  the  applicant  stated  was  a 
fair  and  reasonable  valuation  of  the  premises. 

The  tax  commissioners  having  denied  the  application,  the  property  owner 
sued  out  a  writ  of  certiorari  to  review  their  action.  The  petition  for  the  writ 
set  out  the  application  in  full,  and  submitted,  in  addition  thereto,  a  table 
setting  forth  the  assessed  value  of  several  pieces  of  propert  /  in  the  vicinity 
and  cTaimeii  that  a  comparison  of  such  property  with  the  propertf  of  the 
relator  would  show  that  the  assessment  was  disproportionate  and  unequaL 
Such  table  did  not  disclose  the  market  value  of  the  relator's  property  nor 
that  of  the  properties  with  which  it  was  sought  to  be  compared. 

Udd,  that  the  relator  must  stand  or  fall  in  the  certiorari  proceedings 
upon  the  case  made  by  him  in  the  application  to  the  tax  commissioners; 

That  neither  the  application  nor  the  petition  for  the  writ  of  certiorari 
established  a  case  of  overvaluation; 

That  the  statement  in  the  application  that  $75,000  was  "a  fair  and  rea- 
Bonable  valuation  "of  the  premises  was  not  an  allegation  that  the  premises 
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were  assessed  for  a  sum  greater  than  that  for  which  the  property  would  sell 
under  ordinary  circumstances; 

That  in  determining  the  assessed  value  of  the  premises  the  unrented  space 
could  not  be  taken  into  consideration. 

People  ex  rel.  Greenwood  t.  Teitner.  .  •   428 

8.  What  is  not  **  doing  bitsinew"  tn  t^ie  Itate  of  New  York.]  A  corpo- 
ration organized  under  the  laws  of  the  State  of  Colorado  and  having  its 
principal  place  of  business  in  that  State,  was  authorized  to  do  business  in 
the  State  of  New  York  and  had  an  office  in  the  city  of  New  York.  The  New 
York  office  was  maintained  for  the  sole  purpose  of  enabliug  the  directors 
of  the  corporation  to  meet  iu  it  and  declare  dividends  upon  its  stock.  No 
eoods  of  the  corporation  were  sent  to  or  sold  in  New  York,  and  it  had  no 
Bills  receivable  in  New  York,  and  the  only  assets  which  it  had  in  that  State 
'were  its  office  furniture  and  money  on  hand  and  in  bank  which  had  been  sent 
from  its  principal  office  to  its  New  York  office  for  the  purpose  of  paying 
dividends. 

Held,  that  the  corporation  was  not  "doing  business*'  in  the  State  of  New 
York  within  the  meaning  of  section  7  of  the  Tax  Law  (Laws  of  1896,  chap. 
908).    People  ex  rel.  Dives- Pelican  Co.  v,  Feitner 189 

4.  Tranrfer  tax—tlie  right  acquired  by  the  legal  repretentativee  of  a 

decedent  in  a  Stock  Exchange  seat  held  by  him  is  not  sulgeet  thereto.]  The  right 
to  a  seat  in  the  New  York  Stock  Exchange,  which  belonged  to  a  decedent 
during  his  lifetime  and  which  passed  to  his  personal  representatives  at  his 
death,  is  not  subject  to  a  transfer  tax  under  sections  220  and  221  of  the  Tax 
Law,  as  such  a  nght  is  not  **  personal  property  "  within  the  meaning  of  that 
term  as  defined  by  subdivision  5  of  section  2  of  the  Tax  Law. 

All  that  passes  to  the  decedent's  personal  representatives  in  such  a  case 
is  the  right  to  a  transfer  of  the  decedent's  seat  subject  to  the  rules  of 
the  Stock  Exchange,  and  not  the  capital  invested  in  the  purchase  of  the  seat 
or  the  value  thereof  at  the  time  of  the  decedent's  death. 

Matter  op  Hellman  ....  855 

5.  Upon  personalty — remedy  where  other  parties  liable  to  assessment 

have  been  omitted  from  the  roUs.]  The  remedy  of  a  person,  assessed  by  the 
assessors  of  the  city  of  Rochester  for  personal  property,  who  is  displeased 
with  the  acti<«n  of  the  assessors  in  omitting  from  the  assessment  roll  other 
persons  taxable  for  personal  property.  Is  by  certiorari  proceedings  under 
chapter  908  of  the  Laws  of  1896.  He  cannot  raise  that  objection  in  a  pro- 
ceeaing  for  the  collection  of  the  tax  instituted  against  him  under  section  82 
of  the  city  charter  (Laws  of  1880,  chap.  14,  as  amd.  by  Laws  of  1890,  chap. 
561).    Matter  of  City  of  Rochester  v,  Blosb 28 

6.  What  otQections  can  be  raised  in  proceedings  to  collect  a  tax,]    When 

the  taxing  officers  were  without  jurisdiction  to  impose  an  assessment,  the 
assessment  is  void  and  its  invalidity  may  be  asserted  in  any  proceeding  to 
collect  the  tax.    Id, 

7.  Necessity  of  affixing  seals  to  assessment  rolls.]    The  requirement  as 

to  the  affixing  of  a  seal  contained  in  section  86  of  the  charter  of  the  city  of 
Rochester,  which  provides  that  the  warrant  for  the  collection  of  taxes  shall 
be  issued  under  the  hand  of  the  mayor  and  the  seal  of  the  city  of  Rochester, 
is  mandatory,  and  a  warrant  issued  under  the  hand  of  the  mayor  without 
the  seal  of  the  city  is  void  and  payment  of  the  taxes  cannot  be  enforced.    Id, 

8.  Acts  to  legalize  taxes  and  local  assessments  —  w/ien  unconstitutional.] 

Chapter  200  of  the  Laws  of  1901  and  chapter  719  of  the  Laws  of  1901,  enti- 
tled respectively,  "  An  act  to  amend  the  charter  of  the  city  of  Rochester  rel- 
ative to  expenses  incident  to  improvements,"  and  '*  An  act  to  amend  *  *  * 
and  to  consolidate  therewith  the  several  acts  in  relation  to  the  charter  of  said 
city  relative  to  expenses  incident  to  improvements,"  by  which  the  Legisla- 
ture has  sought  to  legalize  every  general  tax  or  local  assessment  upon  any 
real  or  personal  property  in  the  city  of  Rochester,  violate  section  16  of  article 
8  of  the  State  Constitution,  which  provides,  "No  private  or  local  bill,  which 
may  be  pa«)sed  by  the  Legislature,  shall  embrace  more  than  one  subject,  and 
that  shall  be  expressed  in  the  title."    Id. 
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TAXPAYER—  Temparc^rif  ir^nction  granted  to  a  taxpayer  —  when  it  mU 
not  he  dieturbedJ]  1.  Id  a  taxpayer's  action  the  Special  Term  may,  in  the  exer- 
cise of  its  discretion,  properly  grant  the  plaintiff  a  temporary  injunction,  and 
the  Appellate  Division  will  not  disturb  such  injunction  upon  appeal  unless 
it  appears  on  an  examination  of  the  complaint  that  the  taxpayer  is  clearly 
and  certainly  not  entitled  to  the  ultimate  relief  which  he  seeks. 

ROOBRS  O.  BOABD  OF  SUPERYISOBS 501 

2. Peeulia/r  ir^ry  need  not  be  thownA    The  plaintiff,  in  a  taxpayer's 

action,  is  not  obliged  to  show  that  he  will  suffer  peculiar  injufv  from  the 
act  which  he  seeks  to  enjoin;  it  is  enough  for  him  to  show  that  he  has  the 
status  of  a  taxpayer  which  the  statute  prescribes  and  that  the  act  of  the 
defendant  is  one  which  the  law  forbids.    Id, 

Incorporation  in  a  public  contract  of  unconstitutional  provisions  of 

the  Labor  Law  —  its  execution  not  enjoined  at  the  suit  of  a  taxpayer. 

Mkybrb  «.  Pbnnbtlvania.  Btbsl  Co 807 

See  CoNT&ACT. 

TENDXR  —  €f  paifment. 
See  Payment. 

TOWV — Bridge  in  Columbia  county — the  town  qf  Ghent,  not  the  town  <f 
Kinderhook,  muet  repair  it.]  1.  While  chapter  91  of  the  Laws  of  1818,  by 
which  act  and  the  proceedings  taken  thereunder  the  town  of  Kinderbook  in 
the  county  of  Columbia  was  relieved  from  the  duty  of  maintaining  a  certain 
bridge  and  such  duty  was  imposed  upon  the  town  of  Ghent  in  that  county, 
was  repealed  by  subdivisions  128  and  549  of  section  1  of  chapter  21  of  the 
Laws  of  1828  (second  meeting),  the  rights  and  liabilities  of  the  two  towns  in 
respect  to  such  bridge  were  preserved  by  the  saving  clause  contained  in  sec- 
tion 5  of  the  act  of  1828  which  provides:  '*  The  repeal  of  any  statutory  pro- 
vision by  this  act  shall  not  affect  any  act  done  or  right  accrued  or  estabfisbed, 
or  nny  proceeding,  suit  or  prosecution  had  or  commenced  in  any  civil  case 
previous  to  the  time  when  such  repeal  shall  take  effect,  but  every  such  act, 
right  and  proceeding  shall  remain  as  valid  and  effectual  as  if  the  provision  so 
repealed  had  remained  in  force."    Matter  of  Webster. 560 

2. Unauthorieed  publieation  of  abetract^  of  town  and  county  accounted 

Section  51  of  the  Coimtv  Law  (Laws  of  1892,  chap.  686)  and  section  170  of 
the  Town  Law  (Laws  of  1890,  chap.  569),  relative  to  the  publication  of  the 
abstracts  of  town  and  county  accounts,  contemplate  that  all  the  abstracts 
shall  be  grouped  together  in  a  single  publication. 

ROQERS  9.  Board  of  Supervisors. 501 

8.  Payment  therefor  reMtrained.]    The  practice  of  publishing  portions 

of  the  town  abstracts  in  different  newspapers  throughout  the  county  is 
unauthorized,  and  a  taxpayer  of  the  county  is  entitled  to  an  injunction 
restraining  the  payment  of  bills  incurred  for  such  publications.    Id. 

4.  Qood  faith  no  defenee.]    The  fact  that  the  publications  were  nuide 

in  good  faith  and  in  accordance  with  a  custom  which  had  been  established 
in  the  county  does  not  entitle  the  newspaper  pub1i8h?ra  to  receive  payment 
therefor,  as  they  are  bound  to  know  the  limitations  imposed  upon  the  powera 
of  the  county  officials.    Id. 

Highwaye  in. 

See  HiQHWAT. 

TBAN8FSB  TAX : 

^Tax. 

TBIAL  —  Action  to  determine  the  validity  cf  the  probate  of  a  will  —  teetimany 
of  phyeiciane  based  upon  a  diagnosis  of  incipient  paresis  made  by  one  of  them 
three  years  before  the  testator's  death  and  contradicted  by  his  eubeequent  eonai- 
Hon  —  it  does  not  require  the  submission  of  the  cote  to  the  jury. 

See  Philips  v.  Philips 113 

Evidence  —  testimony  given  on  another  trial  used  by  tJie  party  calling  a 

witness  to  discredit  him  as  to  matter  called  out  by  the  adverse  party — striking 
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TRTATi  —  Cfontinuid.  paob. 

out  competent  etoidenee  —  not  a  ground  cfrefoenal  vnleti  the  evidence  tocu  bene- 
Jicial  to  the  party  eomplatning  thereof. 

See  HuBNSB  v,  Mbtropolttan  Street  R.  Co 890 

Negligence — refueal  to  charge  that  **ifthe  plaintiff  failed  to  look  for  an 

approaching  car  and  waa  etruek  by  one  as  soon  ae  heput  one  foot  upon  its  track  " 
lie  UHU  negligent,  held  to  be  error  —  exeeptione  to  a  charge,  when  ntffldent, 

McEiNLET  V,  Metropolitan  Street  R.  Co 256 

A  reasonable  doubt  whether  a  case  can  be  tried  within  two  houn  ie  a  tuf- 

Jicient  ground  for  not  putting  it  on  the  short  cause  calendar, 

Uvalde  Asphalt  Paving  Co.  e.  Dunn 467 

Negligenoe  —  charge  as  to  the  act  of  a  boy  in  running  upon  a  street  rail- 

way  track — proximate  cause  of  injury. 

See  Ferri  v.  Union  Railway  Co 301 

Proof  proper  on  the  direct  case  is  admissible  in  rebuttal  only  in  the  dis- 
cretion of  the  court. 

See  Barson  «.  Mulligan 192 

Evidence,  although  considered  unreliable  by  the  court,  must  be  submitted 

to  the  jury. 

See  Shortbleeve  v.  Stbbbinb 588 

The  jury  are  not  to  speculate  as  to  what  else  should  be  done. 

See  SiciTH  e.  Lehigh  Valley  R.  R.  Co.    (No.  1) 43 

Form  of  exceptions  to  a  charge,  when  sufftdenily  specific. 

See  Connor  v.  Metropolitan  Street  R.  Co 384 

Exceptions  to  a  charge,  when  not  sufficiently  d^nite. 

See  Benedict  v.  Dbshel 276 

Ths  reopening  of  a  case  is  discretionary. 

See  OcoRR  &  Rugg  Co.  o.  City  of  Little  Falls 592 

Motion  for  a  new  triaL 

See  New  Trial. 

Place  of. 

See  VENDB. 

TBT7BT —  Created  by  the  assignment  of  mortgages  to  protect  a  vendor  who  has 
conveyed  with  warranty  a  part  of  the  mortgaged  premises  —  a  subsequent 
assignment  by  the  administrator  of  the  mortgagee  does  not  terminate  the  trust 
—  the  assignee  cannot  foreclose  titc  mortgages  to  the  pr^udice  of  such  vendor  — 
rights  of  the  latter^s  vendees.]  In  April,  1883,  Marquis  A.  Lasher  purchased 
a  farm  and  gave  a  purchase-money  mortgage  thereon.  In  July,  1888.  he 
executed  to  nis  iTrotner,  Allen  Lasher,  two  other  mortgages  upon  the  farm 
for  $2,500  and  9400  respectively.  Thereafter  he  convey^  the  premises  to 
Samuel  Decker,  a  son-in-law  of  Allen  Lasher,  the  consideration  being  the 
mortgages  thereon. 

In  1887  Samuel  Decker  sold  certain  parcels  of  the  farm  to  one  Rost  and 
executed  warranty  deeds  thereof.  In  1889  the  lands  so  convevedto  Rost  were 
released  from  the  lien  of  the  purchase-money  mortgage.  In  July,  1891,  Allen 
Lasher  assigned  to  his  daughter,  MAty  Decker,  the  wife  of  Samuel  Decker, 
the  two  mortgages  held  by  nim  by  an  instrument  containing  the  following 
clause:  * '  This  assignment  is  made  to  protect  the  said  party  of  the  second  part 
hereto  and  her  husband  Samuel  Decker,  either  or  both,  from  any  and  all 
liability  incurred  by  them  or  either  of  them  on  account  of  any  deeds  given 
by  them  for  any  portion  of  the  Elwood  farm,  and  also  on  condition  that 
when  any  other  or  more  deeds  are  given  for  any  unsold  portion  of  said 
farm,  then  the  party  of  the  second  part  will  execute  releases  irom  the  mort- 
gages hereby  assigned  on  condition  the  purchase  money  is  applied  on  either 
the  Elwood  mortgage  or  the  mortgages  hereby  assigned."  In  November, 
1892,  Allen  Lasher  died  intestate,  and  on  December  8.  1898,  Samuel  Decker, 
as  administrator  of  the  estate  of  Allen  Lasher,  assigned  to  his  wife,  Mary 
Decker,  such  interest  as  Allen  Lasher  still  had  in  the  mortgages  by  an  instru- 
ment containing  the  following  clause:  '*  The  intention  herein  being  to  convey 
to  said  Mary  Decker  any  interest  the  estate  of  said  deceased  may  have  in  ihh 
4aid  two  bonds  and  mortgages." 
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T&U8T  —  Continued.  taok. 

Thereafter  Mary  Decker  aflsigned  tbe  two  mortgages  to  Alvin  Richtmyer, 
who  brouffht  an  action  to  foreclose  such  mortgages. 

BM,  that  the  assignment  of  the  mortgages  in  suit  executed  by  Allen 
Lasher  operated  to  create  a  trust  for  the  benefit  of  Samuel  Decker,  to  pro- 
tect him  upon  the  coyenants  of  warranty  in  the  deeds  theretofore  made  by 
him,  and  to  preserve  the  purchase  moneys  thereafter  received  as  a  fund  for 
the  satisfaction  of  the  liens  upon  the  farm; 

That,  after  the  execution  of  the  assignment  by  Allen  Lasher,  the  latter 
retained  no  interest  in  the  mortgages,  and  that,  consequently,  the  assign- 
ment from  the  administrator  of  Alien  Lasher's  estate  to  Mary  I>ecker  did  not 
confer  any  additional  rights  on  Mary  Decker,  or  operate  as  a  waiver  by 
Samuel  D»ecker  of  his  iudlvidual  rights  in  the  trust  created  for  his  benefit; 

That,  under  the  assignment  from  Allen  Lasher,  Mary  Decker  had  no 
power  to  foreclose  the  mortgages  assigned  to  her  as  against  the  lots  sold  to 
Host; 

That  as  such  assignment  had  been  recorded  and  as  the  consideration  for 
the  assignment  to  Kichtmyer  was  an  antecedent  indebtedness,  Richtmyer 
took  the  mortgages  in  suit  impressed  with  the  same  trust  upon  which  Mary 
Decker  held  them  and  coula  not  enforce  them  to  the  injury  of  Samuel 
Decker; 

Ttiat  the  persons  taking  title  from  Host  under  warranty  deeds  were  entitled 
to  enforce  the  trust  created  by  the  assignment  from  Allen  Lasher  to  Mary 
Decker,  and  that  Richtmyer  could  not  enforce  the  mortgages  assigned  to  him 
as  against  them.     Hichtictek  e.  T.AftiiicR 574 

A  savings  bank  deposit  made  "in  trust"  for  another  —  an  implica- 
tion arises  therefrom,  in  the  absence  of  proof  to  the  contrary,  of  an  intention 
to  create  a  trust  —  it  is  not  rebutted  by  the  fact  that  the  money  is  subse- 
quently withdrawn.    Jenkiks  «.  Baker 600 

See  Banking. 

Life  insurance — action  by  the  insured  to  reform  the  policy  and  to 

recover  its  surrender  value  as  reformed  —  he  acts  as  trustee  for  the  bene- 
ficiary.   Hunt  v.  Provident  Savings  Life  Absur.  Soc 888 

See  Insurance. 

Attachment  —  not  leviable  upon  the  equitable  interest  of  a  bene- 
ficiary in  a  trust.    FiSKE  f).  Parke 428 

See  Attachment. 

XJHZTSD  8TATB8  STATUTES  AT  LABOS  — Fc^.  90,  p,  562,  §  60— 
TVanrfer  hy  a  bankrupt — tohai  mutt  be  ehown  to  eatabtieh  that  it  wu  jraudu- 
Untaeto  creditore  —  exeeptione  to  a  charge,  when  not  auffleienUy  definite. 

See  Benedict  v.  Deshel 276 

VAQ&AKOY —  Conviction  for  vagrancy  in  t?ke  borottghs  of  Manhattan  and 
the  Bronx  —  conetitutionality  of  the  provieione  for  the  prieoner^e  earlier  die- 
cJuirge  in  eaee  of  hie  not  having  been  previously  convicted. 

See  People  ex  rel.  Abrams  v.  Fox 245 

VEKDOR  AKD  PUBOH  A  STTR — Dockage  rights  in  New  York  dty  — 
Hpecitic  performance  of  a  contract  by  the  city  to  purchase  them — defense 
that  the  party  agreeing  to  sell  had  no  interest — construction  of  a  reservation 
ill  a  grant  by  the  city  of  New  York  of  land  and  dockage  rights  —  an  excep- 
tion therefrom  implies  that  an  estate  passed  thereunder  —  exception  void  for 
uncertainty  —  what  is  an  exercise  of  a  reserved  right  precluding  further 
action  —  effect  of  the  city's  consent  to  the  construction  and  use  of  a  pier — 
))n)viflo  in  a  lease  as  to  the  city's  action  —  prescriptive  right  —  application  of 
*' Sinking  Fund  Ordinance" — power  of  the  common  council  to  grant  — 

implied  consent  from  the  city.    Bell  v.  Citt  of  New  York 487 

See  Municipal  Corporation. 

Trust  —  created  by  the  assignment  of  mortgages  to  protect  a  vendor 

who  has  conveyed  with  warranty  a  part  of  the  mortgaged  premises — a  sub- 
sequent assignment   by  the  administrator  of  the  mortgagee  does  not  termi- 
nate the  trust  —  the  assignee  cannot  foreclose  the  mortgages  to  the  prejudice 
of  such  vendor  —  rights  of  the  latter's  vendees.    Richtictbr  v.  Lashbb. . ..  57i 
See  Trust. 
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TTBNDOB  AKD  FUBOHASEB—  Continued.  faob. 

Sale  of  real  property  after  the  making  of  an  order  canceling  a  Judg- 
ment which  is  subsequently  on  appeal  therefrom  sustained  in  part — the 

purchaser  acquhres  a  title  free  therefrom.    Matter  of  Coleman 496 

8ee  Judgment. 

Patent  granted  "by  the  Deputy  €k)vernor  of  the  colony  of  New  York 

to  an  indiTidual  of  land  bounded  on  a  street  —  when  the  title  passes  to  the 

center  line  of  the  street.    Paige  v.  Schenectady  Railway  Co 571 

SeeDjEiSD, 

Description  in  a  deed  of  property  abutting  on  a  highway  —  when  it 

does  not  convey  title  to  the  center  of  the  highway. 

Kennedy  v.  Minbola,  H.  &  F.  Tbaction  Co 484 

See  Deed. 

Will  —  provision  directing  a  sale  —  presumption  when  it  does  not 

provide  for  taking  back  a  bond  and  mortgage.    Shrady  v.  Van  Kirk 261 

See  Will. 

VENTTB —  Of  an  action  affecting  real  estate  and  pereondlty  wTiere  none  of  the 
parties  reside  in  tfie  county  where  the  real  estate  is,]  1.  The  venue  of  an  action 
affecting  the  title  to  "  a  large  amount  of  real  and  personal  property,  consisting 
of  houses  and  lands  in  the  City  and  County  of  New  York,  in  the  State  of  New 
York,  and  in  the  Citv  and  Town  of  Bridgeport,  in  the  State  of  Connecticut, 
and  elsewhere,  and  of  eoods,  chattels  and  money  and  securities  for  money  in 
the  States  of  New  York  and  Connecticut  and  elsewhere,'*  is  properly  laid  in 
New  York  county  under  the  provisions  of  section  982  of  the  Code  of  Civil 
Procedure,  although  the  complaint  does  not  show  whether  any  of  the  parties 
reside  in  that  county.    Hall  d.  Oilman.    (No.  2) 464 

2. Cfiange  of—  "party**  in  the  Code  of  Civil  Procedure,  §  984,  defined.] 

The  word  **  party,"  used  in  section  984  of  the  Code  of  Civil  Procedure, 
which  provides  that  certain  actions  shall  be  tried  in  the  county  in  which 
one  of  the  parties  resides,  only  applies  to  the  parties  to  the  record,  and  the 
residence  of  persons  who  are  not  parties  to  the  record,  but  who  are  the  real 
parties  in  interest,  cannot  be  considered.    Lane  v,  Bochlowitz 171 

8. Convenience  of  witnesses.]    In  determining  whether  the  venue  of 

an  action  should  be  changed  for  the  convenience  of  witnesses,  the  convenience 
of  the  witnesses  whose  testimony  will  be  material  and  competent  can  alone 
be  considered.    Id. 

VERBAL  AQBEEMENT : 

See  Contract. 

VESSKL: 

See  Shipping. 

VINBIOTIVE  DAMAGES: 

See  Damages. 

WAIVER  —  Services  of  a  commissioner  of  deeds  employed  by  the  city  of  New 
York  in  taking  affidavits  of  city  inspectors —  a  waiver  cf  the  right  to  compensa- 
tion may  be  estaoHshed  by  implication. 

See  RouRKE  v.  City  of  New  York 72 

See,  also,  Benjamin  v.  City  of  New  York 62 

Of  an  architeefs  certificate  by  a  municipal  corporation  taking  possession 

of  a  building  for  the  purpose  of  completing  the  same. 

See  bcoRR  &  RuGG  Co.  v.  City  of  Little  Falls 592 

The  giving  cf  credit  operates  as  a  waiver  of  a  manufacturer's  lien. 

See  Blumenberg  Press  v.  Mutual  Mer.  Agency 87 

WABD: 

See  Guardian  and  Ward. 

WHAJtF  —  Dockage  rights  in  New  York  city  —  specific  performance  of  a 
contract  by  the  city  to  purchase  them  —  defense  that  the  party  agreeing  to 
sell  had  no  interest — construction  of  a  reservation  in  a  grant  by  the  city  of 
New  York  of  land  and  dockage  rights  —  an  exception  therefrom  implies  that 
an  estate  passed  thereunder  —  exception  void  for  uncertainty  —  what  is  an 


Digitized  by 


Google 


732  INDEX. 
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exercise  of  a  reserved  riffbt  precluding  further  action  —  effect  of  the  city's 
consent  to  the  construction  and  use  of  a  pier —  proviso  in  a  lease  as  to  the 
city's  action  —  prescriptive  right  —  application  of  "Sinking  Fund  Ordi- 
nance"—  power  of  the  common  council  to  grant  —  implied  consent  from 

the  city.    Bell  v.  City  of  New  York 437 

See  Municipal  Corporation. 

WnX  —  Heir  at  late  claiming  Hiat  a  will  admitted  to  probate  ieae  intaUd 
because  of  her  aneeatof^s  incapacity  —  the  invalidity  of  devieet  to  eharitaJbU 
corporations  muet  be  pleaded  —  right  of  an  heir  at  law,  where  there  ie  an 
equitable  eonvereion  into  personalty  —  a  decree  of  another  State  admitting  a 
wtll  to  probate  —  duty  of  a  claimant  to  assert  rights  in  that  State — a  surety 
on  an  exeetitor^s  bond  cannot  be  sued  until  the  executor  is  in  default  A  1.  The 
complaint  in  an  action  brought  by  Nellie  Garvey  against  Francis  J.  Hor^n 
as  ancillary  executor  of  the  estate  of  Richard  Garvey,  deceased,  the  United 
States  Fidelity  and  Guaranty  Company  and  others,  alleged  that  Richard  Gar- 
vey died  a  resident  of  the  State  of  Massachusetts,  leaving  a  pretended  last 
will  and  testament  which  was  void  by  reason  of  the  testator's  incapacity 
to  make  the  same :  that  the  plaintiff  was  the  sole  heir  at  law  and  next  of 
kin  of  Richard  €iarvey,  deceased,  who  was  one  of  the  heirs  at  law  of 
Andrew  J.  Garvey,  deceased;  that  the  said  Andrew  J.  Garvey  cied  seised 
of  certain  lands  situate  in  the  city  of  New  York,  and  that,  by  terms  of  his 
will,  which  was  admitted  to  probate  in  the  county  of  New  York,  he  devised 
such  real  estate  to  a  trustee  upon  certain  trusts  and  gave  the  trustee  power 
to  sell  and  (K>nyey  such  real  estate;  that  the  trustee  exercised  the  power  of 
sale  and  that  subsequently  all  of  the  parties  interested  under  the  will, 
except  this  plaintiff,  entered  into  an  agreement  that  the  proceeds  of  the 
sale  of  the  property  should  be  divided  and  distributed  among  them  in  speci- 
fied proportions;  that,  if  Richard  Garvey  had  been  alive,  he  would  have  been 
entitled  to  receive,  pursuant  to  this  agreement,  the  sum  of  $29,212.63. 

The  complaint  further  alleged  that  the  pretended  will  of  Richard  Gar- 
vey was  admitted  to  probate  in  the  State  of  Massachusetts  and  that  ancillary 
letters  testamentary  were  thereafter  issued  to  the  executor  named  therein 
by  one  of  the  surrogates  of  the  county  of  New  York;  that  thereupon  the 
said  sum  of  $29,212.63  was  paid  to  such  executor  notwithstanding  that 
the  plaintiff  had  previously  demanded  that  payment  of  such  sum  be  made 
to  her;  that  the  United  States  Fidelity  and  Guaranty  Company  was  the 
surety  upon  the  bond  of  the  executor  named  in  the  will  of  Richard  Garvey 
and  was  in  possession  of  the  lund.  The  relief  demanded  was  that  the  plain- 
tiff have  iudgment  against  the  defendants  for  the  amount  of  the  fund. 

Held,  tliHt,  in  the  absence  of  an  allegation  to  that  effect  in  the  com- 
plaint, the  plaintiff  could  not  raise  the  question  whether  devises  to  charitable 
corporations  contained  in  the  will  of  Andrew  J.  Garvey  aggregated  more 
than  one-half  of  the  value  of  the  testator's  estate  and  were,  therefore, 
invalid; 

That,  aside  from  this  question,  the  will  of  Andrew  J.  Ghirvey  worked  an 
equitable  conversion  of  all  the  testator's  real  estate  into  personalty  and  than 
nothing,  therefore,  descended  under  the  will  of  Andrew  J.  Garvey  which 
the  plaintiff  could  take  as  heir  at  law; 

That  the  decree  of  the  Massachusetts  court  admitting  the  will  of  Richard 
Garvey  to  probate  was  conclusive  in  the  State  of  New  York,  and  that,  as 
long  as  such  decree  remained  in  force,  the  plaintiff,  who  was  not  mentioned 
in  the  will,  was  not  entitled  to  any  portion  of  the  estate  of  the  said  Richard 
Garvey; 

That  the  plaintiff  was  obliged  to  assert  whatever  rights  she  had  in  the 
fund  in  question  in  a  proceeding  in  the  courts  of  the  State  of  Massachusetts; 

That  the  nlaintiff  could  not  maintain  an  action  against  the  surety  upon  the 
bond  of  the  executor  named  in  the  will  of  Richard  Garvey  until  the  liability 
of  the  executor  to  respond  to  her  had  been  established  and  he  had  failed 
to  comply  with  the  direction  to  pay  over  the  fund. 

Garvbt  V,  U.  S.  Fidelity  &  Guaranty  Co 391 

2. Action  to  determine  the  validity  of  the  probate  of  a  will  — testimony 

of  physicians  based  upon  a  diagnosis  of  incipient  paresis  made  by  one  of  Vum 
three  years  before  the  testator's  death  and  contradicted  by  his  subsequent  con- 
dition—it does  not  require  the  hubmission  of  the  case  to  the  jury,]    Upon  the 
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trial  of  an  actioD,  brought  under  section  2658a  of  the  Code  of  Ciril  Pro- 
cedure to  determine  the  validity  of  the  probate  of  a  will,  the  only  evidence 
given  by  the  plaintiff  to  support  his  coutention  that  the  testator  was  men- 
tiilly  incompetent  at  the  time  he  executed  the  will  was  the  testimony  of 
three  physicians,  only  one  of  whom  had  ever  seen  the  testator.  The  last- 
mentioned  physician,  who  had  attended  the  testator  some  three  years  prior 
to  the  execution  of  the  will  and  the  death  of  the  testator,  testified  that  he 
then  diagnosed  the  testator's  illness  as  incipient  paresis.  The  other  two 
physicians  testified,  in  answer  to  hypothetical  questions  based  upon  the 
assumption  that  the  first  physician's  diagnosis  was  correct,  that  the  testator 
was  mentally  incompetent  at  the  time  the  will  was  executed. 

Every  physician  or  other  person  who  was  in  a  position  to  observe  the 
testator  during  the  three  years  prior  to  his  death  testified,  on  behalf  of  the 
defendants,  that  the  development  of  the  testator's  ailment  was  inconsistent 
with  the  diagnosis  that  the  testator  was  suffering  from  incipient  paresis,  and 
the  physician  who  made  such  diagnosis  admitted  that,  if  the  symptoms 
thereafter  appearing  had  been  correctly  stated  by  such  witnesses,  his  conclu- 
sion that  the  testator  was  suffering  from  paresis  was  erroneous. 

Held,  that  the  plaintiff's  evidence  did  not  destroy  the  presumption  of  the 
testator's  mental  capacity  nor  the  presumption  which  the  Code  of  Civil  Pro- 
cedure provides  shall  follow  the  probate  of  a  will; 

That  it  was  the  duty  of  the  trial  court  to  direct  a  verdict  dismissing  the 
complaint. 

The  mere  opinions  of  expert  witnesses,  based  upon  an  erroneous  hypothe- 
sis, cannot  prevail  as  against  facts  opposed  to  such  opinions  testified  to  by 
a  great  number  of  competent  observers.    Philips  v.  Philips 113 

3. Pf  oof  required  to  admit  *t  to  prolxite,  vihere  the  attorney  who  prepares 

it  and  attemte  to  its  execution  is  a  beneficiary  thereunder.']  Upon  a  proceeding 
for  the  probate  of  a  will  it  appeared  that  the  decedent  had  no  children;  that 
his  next  of  kin  were  a  sister  and  an  infant  child  of  a  deceased  brother;  that 
the  (k'cedent  was  addicted  to  drink,  and  that  the  proponent  of  the  will,  who, 
by  the  terms  thereof,  was  appointed  sole  executor  and  given  one-half  of  the 
testator's  estate,  was  a  lawyer  to  whom  the  decedent  had  given  a  sum  of 
money  which  the  proponent  was  accustomed  to  dole  out  to  the  decedent 
from  day  to  day  in  sums  sufficient  to  gratify  his  appetite  for  drink  and  to 
provide  the  means  of  existence.  The  will  was  drafted  by  one  of  the  pro- 
ponent's clerks  and  was  executed  in  the  proponent's  office.  The  only  per- 
sons present  at  the  time  of  the  execution  were  the  decedent,  the  proponent 
and  the  two  subscribing  witnesses.  One  of  the  subscribing  witnesses  was 
a  clerk  of  the  proponent  and  the  other  a  clothing  dealer  from  whom  the 
decedent  was  in  the  habit  of  purchasing  clothes  upon  the  order  of  the 
proponent. 

The  subscribing  witnesses  testified  to  the  execution  of  the  will  in  con- 
formity with  the  requirements  of  the  statute.  Evidence  was  also  given 
tending  to  show  that  the  decedent  was  sober  and  of  sound  mind  when  he 
executed  the  will.  There  was  no  evidence  of  the  testamentary  intention 
of  the  decedent  prior  to  the  execution  of  the  will  or  that  he  gave  any 
instructions  for  its  preparation  or  had  any  independent  advice  upon  the 
subject. 

Held,  that  the  relations  between  the  decedent  and  the  proponent  were  such 
as  to  impose  upon  the  proponent  the  burjen  of  proving  by  evidence  other 
than  that  of  the  formal  execution  of  the  instrument  that  it  was  the  free, 
untrammeled  and  intelligent  expression  of  the  wishes  and  intention  of  the 
testator; 

That  no  such  affirmative  evidence  had  been  given,  and  that  the  surrogate 
was  justified  in  refusing  to  admit  the  will  to  probate. 

Matter  op  Rintelen 143 

4.  Provision  directing  a  sale — presumption  when  it  does  not  provide  for 

taking  hack  a  bond  and  mortgage.]  A  will,  which  directed  the  testamentary 
trustees  to  sell  the  testator  s  realty,  was  silent  as  to  whether  the  sale  should 
be  made  wholly  for  cash  or  partly  on  bond  and  mortgage. 

Held,  that  the  failure  of  the  wfll  to  authorize  a  sale  on  bond  and  mortgage 
raised  a  presumption  that  it  was  the  intention  of  the  testator  that  the  prop- 
erty should  be  sold  for  cash.    Shbadt  v.  Van  Kirk 261 
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Specific  performance  of  a  contract,  alleged  to  have  been  made  by  one 

since  deceased,  to  devise  a  house  to  a  relative  in  consideration  of  the  latter^s 

agreement  to  care  for  her.    Brauh  e.  Ochs 20 

See  Contract. 

When  an  executor  has  legal  capacity  to  sue  —  interest  of  an  executor's 

executors  in  the  construction  of  the  original  testator's  will. 

Lbogbtt  e.  Stetbns 612 

See  Plbadino. 

Agreement  by  a  person  to  leave  all  his  property  to  one  who  should 

live  with  him  as  a  daughter  —  specific  performance  thereof. 

HAI.L  «.  GiLMANN.    (No.  1) 458 

See  PLBADDia. 

WITNB8B — When  it  does  not  involve  a  personal  transaction  with  a  dece- 
dent.   BriRLfNG  e.  Eellbt 621 

See  Etidencb. 

— —  AdmietibUity  of  testimony  €ff. 
See  EviDENCB. 

WBITTEK  IH8TBX7MEHT: 
See  Go39TaACT. 
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